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ABGUED  AND  DETERMINED 


SUPREME  COURT  OF  NEBRASKA. 


JANUARY  TERM,  A.D.  1888. 


PRESENT: 

Hon.  M.  B.  REESE,  Chiev  Ju8TI0>. 
"    AM  ASA  COBB,  I  TTTn««ii 

•*    SAMUEL  MAXWELL,     f  J^^*"- 


Jefferson  Long,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

1.  Criminal   Law:     cx>nf£ssions.     While  the   confessions  or 

fltatementa  of  a  third  party,  not  made  in  the  presence  of  the 
accused,  are  inadmissible  in  any  form  in  a  prosecution  against 
a  prisoner  charged  with  the  offense  of  aiding  and  abetting  such 
third  party  in  the  commission  of  a  murder,  yet  it  is  competent 
to  prove  the  statements  of  the  accused,  made  against  his  in- 
terests, in  a  conversation  in  which  he  is  informed  that  a  con- 
fession has  been  made  by  such  third  party,  he  being  the  princi- 
pal indicted  with  the  accused,  but  not  in  custody,  and  in  su6h 
case  the  whole  conversation  between  the  witness  and  accused 
may  be  given  in  evidence. 

2.     :    EVIDENCE:    CX)NVICTI0N  OP  FELONY.    A  witness  was 

called  and  examined  by  the  prosecution.  On  his  cross-examina- 
tion he  was  asked  if  he  had  ever  been  convicted  of  a  felony  and 
sentenced  to  prison.  He  answered  that  he  had  been  convicted  of 
the  crime  of  forgery  by  the  district  court  of  Arapahoe  county, 
Colorado,  and  that  he  served  a  part  of  the  term  for  which  he 
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was  sentenced,  when  be  was  pardoned  by  the  governor  of  that 
state.  The  conyiction  was  also  proven  by  other  testimony,  to 
which  the  prosecution  made  no  objection,  the  fact  being  virtually 
admitted.  On  the  part  of  the  defense  the  record  of  the  convic- 
tion was  offered  in  evidence,  to  which  objection  being  made  it 
was  excluded.  Hdd^  No  error,  or  if  erroneous  it  was  without 
prejudice,  the  fact  having  been  already  unquestionably  estab- 
lished. 

IMPEACHING  WITNESS.    Impeachment  is  an  attack  upon 


the  present  credibility  of  a  witness,  and  an  impeaching  witness 
who  testifies  that  he  knows  the  general  reputation  of  the  person 
attacked  for  truth  and  veracity  will  not  be  excluded  from  giving 
testimony  as  to  such  reputation  at  the  time  of  the  trial,  and 
permitted  only  to  testify  to  the  reputation  of  the  witness  at  a 
prior  time.  The  true  question  is,  what  is  his  reputation  at  the 
time  he  testifies. 


4.    :    MURDER:    INSTRUMENT  WITH  WHICH  CRIME  COMMITTED. 

This  indictment  charged  the  murder  to  have  been  committed 
with  a  "  bludgeon. ''  The  testimony  left  it  in  doubt  as  to  whether 
death  was  produced  by  a  blow  with  a  bolt  or  club.  The  court 
instructed  the  jury  that  if  the  death  was  produced  with  a  blow 
with  a  bludgeon,  bolt,  or  club,  it  would  be  sufiScient  as  to  the 
manner  of  producing  death.     Such  instruction  was  held  correct. 

5.     :    EVIDENCE:    REASONABLE  DOUBT.    In  criminal  prose 

cutions  the  jury  must  be  satisfied  of  defendant's  guilt  beyond  a 
reasonable  doubt  from  the  evidence.  They  must  not  go  outside 
of  the  evidence.  Hence  an  instruction  that  the  evidence  in- 
cludes not  only  the  sworn  testimony  of  the  witnesses  who  have 
testified,  but  all  the  circumstances  surrounding  the  tragedy,  was 
erroneous. 


:   STATUTORY  DEFINITION  OF  CRIME.   While  it  Is  doubtless 

advisable  and  perhaps  better  to  use  the  statutory  language  de- 
scriptive of  a  crime  in  an  instruction,  yet  where  words  are  used 
which  convey  the  same  meaning  and  import,  and  which  cannot 
be  misconstrued  by  the  jury,  the  instruction  may  not  be  thereby 
rendered  erroneous.    ' 

:      INSTRUCTIONS  TO  jury:     DUTY  OF  TRIAL  COURT.      It  is 


the  duty  of  a  trial  court  to  submit  to  the  jury,  by  way  of  proper 
instructions,  such  principles  of  law  as  may  be  applicable  to  the 
case  on  trial  as  it  appears  from  the  evidence,  and  also  such  prin- 
ciples as  should  be  applied  to  witnesses  who  are  interested  in 
the  result,  or  whose  testimony  should  be  weighed  with  special 
care  and  caution  as  accomplices.     But  it  is  not  proper  to  discuss 
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the  policy  of  using  sach  witnesses.  This  should  be  left  to  coun- 
sel in  the  argument. 

:    TRIAL.     The  jury  alone  are  the  judges  of  the  weight  of 

evidence.  Therefore  an  instruction  that,  ** evidence  of  good 
character  is  entitled  to  great  weight  when  the  evidence  against 
the  accused  is  weak  or  doubtful,  but  is  entitled  to  very  little 
weight  when  the  proof  is  strong,"  was  held  to  be  erroneous. 

:    Ikstbitctionb  examined  together,  and  found  erroneous. 


10.  :  PRESUMPTION  OF  IKNOCKKCK.  In  the  absence  of  evi- 
dence to  the  contrary,  the  law  presumes  every  one  innocent, 
and  this  legal  presumption  of  innocence  is  a  matter  of  evidence, 
to  the  benefit  of  which  the  party  accused  is  entitled.  Qarrison  v. 
The  People,  6  Neb.,  275. 

Error  to  the  district  court  of  Lincoln  county.  Tried 
l)elow  before  Hamer,  J. 

Hinman  &  Grimes^  J",  S.  Hoaffland,  and  Nesbitt  &  Heist, 
for  plaintiff  in  error. 

Admission  in  evidence  of  confession  of  Ernest  Meyers. 
Priest  V.  State,  10  Neb.,  399.  Sharpe  v.  State,  29  Ohio 
State,  264.  iJutclier  v.  State,  16  Neb.,  33.  Impeachment 
of  witness.  Olive  v.  State,  11  Neb.,  27.  Refusal  of  court 
to  admit  record  of  conviction.  1  Greenleaf  Ev.,  468. 
Character  of  witness  for  truth  and  veracity.  Pratt  v.  State, 
19  Ohio  State,  278.  Fisher  v.  Conway,  21  Kan.,  18. 
On  the  11th  instruction  given  by  court,  cited:  Walrath  v. 
State,  8  Neb.,  87.  Williams  v.  State,  6  Id.,  340.  Ou7ry 
V.  Slate,  4  Id.,  554.  On  17th  to  20th  instructions  inclu- 
sive, cited:  Ogdea  v, Stale,  12  Wis.,  592.  People  v,  Davis, 
56  N.  Y.,  95.  3  Greenleaf  Ev.,  Sec.  25.  2  Russell  on 
Crimes,  785.     Ballard  v.  State,  19  Neb.,  617. 

John  M.  Thurston,  for  plaintiff  in  error,  cited :  Thomp^ 
son  V.  State,  30  Ala.,  28.  State  r.  Arthur,  23  Iowa,  430. 
Pancake  v.  State,  81  Ind.,  93.  Claxton  v.  State,  2  Hum- 
phrey, 181.     State  V.  Hurst,  11  AVest  Va.,  54,  and  cases 
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cited.    Ferguson  r.  /SZote,  49  Ind.,  33.     Staie  v.  Kring,  64 
Mo.,  591. 

William  LeeaCy  Attorney  General,  for  the  State,  cited : 
Wharton  Ev.,  Sec.  626.  Oom.  v.  Brown,  121  Mass.,  69. 
People  V.  BucJdand,  13  Wend.,  592.  Wharton  Crim.  Ev., 
Sec  488.     Clough  v.  State,  7  Neb.,  320. 

Reese,  Ch.  J. 

Plaintiff  in  error  was  indicted  by  the  grand  jury  of  Lin- 
coln county  for  the  crime  of  aiding,  abetting,  counseling, 
inciting,  and  procuring  one  Ernest  Meyers  to  murder 
Emily  Bascombe,  of  said  county,  and  the  crime  alleged  as 
against  Meyers  consisted  of  murder  in  the  first  degree. 
Meyers  seems  not  to  have  been  apprehended,  and  the  pros- 
ecution is  against  plaintiff  in  error,  and  so  far  as  the  trial 
is  concerned  was  in  the  absence  of  Meyers  and  without  any 
proceeding  as  against  him. 

The  trial  resulted  in  a  verdict  of  guilty,  and  plaintiff  in 
error  was  sentenced  to  be  hanged.  He  presents  the  case  to 
this  court  by  petition  in  error,  consisting  of  forty-eight 
assignments  of  error.  It  will  not  be  our  purpose  to  refer 
to  all  these  assignments,  for  the  reason  that  it  is  presumed 
that  many  of  the  questions  presented  by  this  record  would 
not  be  raised  or  presented  in  a  subsequent  trial,  and  for  the 
further  reason  that  many  of  the  assignments  may  be  virtu- 
ally disposed  of  without  being  referred  to  specifically. 

The  first  objections  to  which  our  attention  will  be  given 
are  in  reference  to  the  proceoilings  of  the  court  in  the  ad- 
mission of  testimony  upon  the  trial.  Two  objections  are 
presented  by  counsel  for  plaintiff  in  error,  in  both  of  which 
it  is  urged  with  much  force  that  the  court  erred  in  admit- 
ting in  evidence  the  confessions  of  Ernest  Meyers  of  his 
guilt  of  the  murder  of  the  deceased. 

There  is  no  doubt  but  that  the  proof  of  any  such  con- 
fession, made  in  the  absence  of  plaintiff  in  error,  would 
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have  been  and  was  clearly  inadmissible,  and  if  any  such  tes- 
timony was  admitted  over  the  objections  of  plaintiiF  in 
error,  the  action  of  the  court  in  that  behalf  was  erroneous. 

The  bill  of  exceptions  is  very  lengthy,  is  not  indexed, 
and  it  is  difficult  to  give  it  that  careful  examination  which 
we  could  give,  were  it  in  a  more  convenient  form.  So  far 
as  we  have  been  able  to  discover,  there  were  no  confessions 
of  Ernest  Meyers,  the  principal,  admitted  in  evidence  over 
the  objection  of  plaintiff  in  error.  The  witness  Teideman 
was  called  to  detail  a  conversation  between  himself  and 
plaintiff  in  error,  which  was  admitted  over  objections  of 
plaintiff  in  error.  This  conversation  consisted  in  statements 
made  to  plaintiff  in  error  by  the  witness  while  detiiiling 
what  Ernest  had  said,  which  was,  in  substance,  that  Ernest 
Meyers  had  told  him,  witness,  that  he,  Ernest  Meyers,  and 
Eugene  Meyers  had  committed  the  murder,  stating  the 
manner  in  which  Meyers  said  it  was  done.  The  witness 
then  stated  that  plaintiff  in  error  said  to  him,  that  he,  the 
witness,  should  have  said  that  Eugene  Meyers  told  him  this. 
The  evident  purpose  of  this  examination  was  to  bring  out 
the  statements  alleged  to  have  been  made  by  plaintiff  in  er- 
ror to  the  witness,  not  for  the  purpose  of  proving  substan- 
tively any  confession  made  by  "Meyers  to  the  witness. 
This  was  admissible. 

One  Eugene  Meyers  was  called  as  a  witness,  who,  it 
appears,  was  under  indictment  in  some  form,  for  this  same 
offense,  and  in  his  testimony  we  find  the  following: 

Q.  Did  you  find  out,  or  try  to  find  out,  who  were  the 
perpetrators  of  the  deed  ? 

A.     Yes,  sir. 

Q.     State  if  you  have  found  out  ? 

Defendant  objected  as  incompetent,  and  calling  for  the 
conclusion  of  the  witness.     The  objection  was  sustained. 

Q.     State,  if  you  know,  who  did  it? 

To  this  question  the  same  objection  was  made,  but  was 
overruled. 
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A,  Yes,  sir,  I  know  who  did  it,  I  know  my  brother, 
Ernest  Meyers,  said  he  did  it. 

No  objection  was  made  to  this  answer.  Judging  by 
the  ruling  of  the  court  upon  similar  questions  during  the 
trial,  we  doubt  not,  had  the  attention  of  the  court  been 
challenged  to  the  latter  part  of  this  answer,  it  would  have 
been  excluded.  The  question  itself  was  not  particularly 
objectionable,  as  it  did  not  call  for  an  answer  as  to  who  was 
the  guilty  party,  but  the  ^vitness  then  volunteered  the 
statement  that  his  brother  Ernest,  the  principal  indicted 
with  the  plaintiff  in  error,  said  he  did  it.  It  is  a  well  es- 
tablished rule  of  criminal  law,  that  the  confessions  of 
other  persons,  not  made  in  the  presence  of  the  accused, 
are  incompetent  in  any  form.  Ogden  r.  Staiey  12  Wis., 
693.  Sharpe  v.  State,  29  O.  S.,  263.  DUcher  v.  StaJte,  42 
Id.,  173.  Pried  v.  State,  10  Neb.,  393.  The  state- 
ment, therefore,  on  the  part  of  the  witness,  that  he  knew 
his  brother  Ernest  said  he  did  it,  was  incompetent,  and 
had  objection  been  made  should  have  been  stricken  out 
For  this  error,  the  court  was  not  in  any  sense  to  blame. 

The  next  objection  to  which  our  attention  will  be  given, 
is  the  assignment  that  the  court  erred  in  refusing  the  plain- 
tiff in  error  permission  to  put  in  evidence  a  record  of  the 
conviction  of  the  witness  Teideman  of  the  crime  of  forgery. 
The  witness  in  his  cross-examination  stated  clearly  and 
distinctly  that  he  had  been  convicted  of  the  crime  of  for- 
gery by  the  district  court  of  Arapahoe  county,  Colorado, 
and  that  he  was  sentenced  to  the  penitentiary  of  that  state, 
and  served  a  part  of  the  term  for  which  he  was  sentenced, 
but  was  subsequently  pardoned  by  the  governor.  The 
fact  was  clearly  established  also  by  the  testimony  of  other 
witnesses,  who  knew  him.  It  is  true  that  section  338  of 
the  civil  code  provides  that  the  record  of  such  conviction 
is  competent  evidence  and  proof  of  the  fact ;  yet  it  also  pro- 
vides that  the  witness  himself  may  be  interrogated  as  to  his 
previous  conviction.     This  was  done,  and  the  conviction 
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unquestionably  established  and  admitted.  The  record  was 
competent  evidence  and  proved  the  fact,  but  since  it  had 
already  been  established  beyond  any  question,  we  can  see 
no  error  in  excluding  the  record,  or  at  least  no  prejudice 
to  plaintiff  in  error. 

The  defendant  sought  to  impeach  the  testimony  of  the 
witness,  Eugene  Meyers,  by  showing  his  bad  character  for 
truth  and  veracity  in  the  neighborhood  in  which  he  lived. 
The  question  was  presented  a  number  of  times,  in  various 
forms,  but  our  citations  must  be  confined  to  one  or  two  in- 
stances.    We  quote  from  the  testimony  as  follows : 

"John  Keith  was  called  and  sworn. 

"Q.     Where  do  you  live? 

"A.     At  O'Fallon's  Bluffs. 

"Q^     In  this  county? 

"  A.     Yes,  sir.        • 

"Q.     How  long  have  you  lived  in  this  county? 

"A.     Most  of  the  time  for  the  last  nine  years. 

"Q.     How  long  have  you  known  Eugene  Meyers? 

"A.     I  think  I  have  known  him  since  1879. 

"  Q.  Do  you  know  what  his  general  reputation  is,  in 
this  community,  for  truth  and  veracity  ? 

"  State  objects  as  not  within  the  time  of  this  prosecution. 
Objection  sastained.     Defendant  excepts. 

"By  Mr.  Thurston: 

"  I  now  offer  to  prove  by  this  witness,  and  other  wit- 
nesses, the  general  reputation,  at  the  present  time,  of 
Eugene  Meyers  in  this  community,  where  he  lives,  and  has 
lived,  for  truth  and  veracity.^' 

This  testimony  was  excluded,  to  which  plaintiff  in  error 
excepted. 

In  this  ruling  there  was  prejudicial  error.  The  crime 
was  alleged  to  have  been  committed  on  tlie  2d  day  of  April, 
1885 ;  the  trial  was  commenced  on  the  28th  day  of  Octo- 
ber, 1886,  The  court  decided  and  held  that  in  the  testi- 
mony introduced  for  the  purpose  of  impeaching  the  general 
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reputation  of  Meyei's  for  truth  and  veracity,  the  defendant 
was  limited  to  the  time  previous  to  the  commission  of  the 
alleged  crime.  We  know  of  no  rule  of  law  which  will 
support  this  holding. 

This  question  was  before  the  supreme  court  of  Kansas 
in  Fisher  v.  Conway^  21  Kansas,  25,  in  which  the  fol- 
lowing occurs  in  the  opinion  written  by  Judge  Brewer: 
"Another  matter  of  alleged  error  is  in  the  ruling  of  the 
court  in  reference  to  impeaching  testimony.  It  excluded 
all  testimony  of  knowledge  of  the  plaintiff's  reputation  for 
truth  and  veracity  based  upon  rumors  and  reports  since 
the  commencement  of  the  action.  In  other  words  the  court 
made  this  inquiry,  Svhat  was  the  plaintiff's  reputation  for 
truth  and  veracity  before  the  commencement  of  this  action,' 
and  not  ^  what  is  his  reputation  to-day  when  he  is  testify- 
ing?' In  this  there  was  error.  Impeaching  testimony  is 
for  the  purpose  of  discrediting  a  witness  by  showing  that 
the  community  in  which  he  lives  do  not  believe  what  he 
says ;  that  he  is  such  a  notorious  liar  that  he  is  generally 
disbelieved.  It  is  his  present  credibility  that  is  to  be  at- 
tacked ;  is  he  now  to  be  believed  ?  What  do  his  neighbors 
think  and  say  of  him  at  tlie  present  time?  Not,  what  did 
they  think  and  say  months  and  years  ago?"  In  Pratt  v. 
State,  19  Ohio  State,  278,  the  same  question  was  passed 
upon  and  a  like  ruling  had. 

The  court  undoubtedly  fell  into  this  error  by  reason  of 
the  line  of  the  examination  of  the  witnesses  for  the  defense. 
They  were  called  for  the  purpose  of  testifying  both  to  the 
good  character  of  plaintiff  in  error,  and  to  the  bad  char- 
acter of  the  witness  Meyers,  or  rather  as  to  his  reputation. 
The  court  very  properly  ruled  that  an  inquiry  as  to  the 
character  and  reputation  of  plaintiff  in  error  as  a  peaceable 
and  law-abiding  citizen  should  be  confined  to  the  time  of 
the  alleged  commission  of  the  offense,  and  perhaps  inad- 
vertently fell  into  the  view  that  the  same  rule  must  be 
applied  to  the  impeaching  testimony  as  directed  against 
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Meyers.  The  principle  upon  which  these  two  classes  ot 
evidence  are  admissible  is  entirely  difterent.  The  tivst 
was  for  the  purpose  of  ascertaining  whether  or  not  it  was 
probable  that  plaintiff  in  error  committed  the  crime  laid  to 
his  charge  at  the  time  when  it  was  alleged  to  have  been 
committed.  But  with  reference  to  the  witness  Meyers,  in- 
•quiry  was  made  whether  it  was  probable  he  would  testify 
to  the  truth  at  the  time  he  was  upon  the  witness  stand,  and 
not  whether  he  was  truthful  at  the  time  of  the  alleged 
killing. 

A  number  of  objections  are  made  to  the  instructions  of 
the  court,  some  of  which  we  will  next  notice.  It  is  said 
that  the  court  erred  in  giving  instruction  number  five, 
given  upon  its  own  motion.  This  instruction  is  as  follows : 
"  Before  you  can  find  the  defendant,  Jefferson  Long,  guilty 
.of  aiding  or  abetting  or  procuring  Ernest  Meyers  to  com- 
mit murder  in  the  first  degree,  by  killing  Emily  Bascombe, 
as  charged  in  the  indictment,  you  must  be  satisfied  beyond 
a  reasonable  doubt,  first,  that  Ernest  Meyers  killed  the 
deceased,  Emily  Bascombe,  by  striking  her  with  a  bludgeon, 
bolt,  or  club."'  ******* 
The  remainder  of  this  instruction  need  not  be  quoted,  as 
the  objection  is  urged  to  the  foregoing. 

The  indictment  charged  the  commission  of  the  murder 
with  a  certain  "  bludgeon."  It  is  insisted  that  the  words 
"  bludgeon,  bolt,  or  club"  should  not  have  been  used  in  the 
instruction.  The  testimony  failed  to  show  the  character  of 
the  instrument  with  which  death  was  produced,  the  body 
of  the  deceased  being  almost  entirely  consumed  by  fire,  the 
house  in  which  she  resided  being  burned  over  her  body  at 
the  time  of  her  death.  There  was  some  proof  tending  to 
show  the  description  of  an  iron  bolt  or  club  soon  after  the 
death  of  deceased. 

While  it  is  necessary  that  the  character  of  the  instrument 
used  in  producing  death  should  be  alleged  in  tlie  indict- 
ment and  described,  and  that  the  proof  must  agree  with  the 
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allegations  of  the  indictment^  yet  it  is  not  essential  that  the 
testimony  should  prove  the  instrument  to  be  the  identical 
one  charged,  providing  the  death  was  produced  in  substan- 
tially the  same  way.  It  would  not  do  to  charge  the  defend- 
ant with  the  crime  of  murder  by  stabbing  with  a  knife^ 
and  prove  the  murder  to  have  been  actually  committed  by 
striking  with  a  club.  Nor  would  it  do  to  charge  the 
murder  to  have  been  committed  by  shooting  with  a  gun, 
and  proving  the  act  to  have  been  by  choking  with  the 
hand.  But  it  is  otherwise  when  the  wound  is  produced 
by  an  instrument  of  the  same  class,  as  where  it  is  charged 
that  the  death  of  the  deceased  was  caused  by  a  mortali 
wound  on  the  head  inflicted  with  a  swingle,  but  it  was 
proved  that  the  death  was  caused  by  a  blow  on  the  head  by' 
a  piece  of  wood.     Wharton's  Criminal  Evidence,  Sec.  92^ 

In  Wharton's  Criminal  Law,  Vol.  1,  Sec.  519,  it  is 
said :  "  The  common  law  rule  in  pleading  an  instrument 
of  death  is,  that  where  the  instrument  laid  and  the  instm-^ 
ment  proved  are  of  the  same  nature  and  character  there  is 
no  variance ;  where  if  they  are  of  opposite  nature  and  char- 
acter, the  contrary.  But  if  it  be  proved  that  the  deceased 
was  killed  by  any  other  instrument,  as  with  a  dagger, 
sword,  stafl*,  bill,  or  the  like,  capable  of  producing  the- 
same  kind  of  death  as  the  instrument  stated  in  the  indict- 
ment, the  variance  will  not  be  material.'' 

It  is  very  clear  that  "bludgeon,  bolt,  or  club,"  would  be 
the  same  class  or  character  of  instrument,  and  would  pro- 
duce the  same  class  or  character  of  wound  by  striking,  and 
there  would  be  no  variance  from  the  allegaiion  that  death 
was  produced  by  a  bludgeon.  The  instruction  of  the  court 
was  therefore  correct. 

Objection  is  made  to  the  eleventh  instruction  given  to. 
the  jury,  which  is  as  follows:  "In  this  case,  if  you  should 
conclude  from  the  evidence,  which  includes  not  only  the 
sworn  testimony  of  the  witnesses  who  have  testified,  but 
all  the  circumstances  surrounding  the  tragedy,  that  the- 
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dewast'd  was  killed  and  murdered  by  Ernest  Meyers,  and 
that  at  the  time  she  was  killed  some  other  person  or  per- 
sons were  participating  with  Meyers,  in  the  killing,  and 
you  are  further  satisfied  beyond  a  reasonable  doubt  that 
before  the  killing  the  defendant  requested,  advised,  and 
incited  Ernest  Meyers  to  do  the  killing,  you  will  find  the 
defendant  guilty.     In  this  case,  if  you  should  conclude 
from  the  evidence  and  all  the  circumstances  of  the  case 
that  the  deceased,  Emily  Meyers,  was  killed  and  murdered 
by  some  person  or  persons  other  than  Ernest  Meyers,  but 
that  Ernest  Meyers,  while  the  other  person  or  persons  did 
the  killing,  knew  that  the  killing  was  being  done,  partici- 
pated in  it  by  watching  or  any  other  manner,  and  you  are 
further  satisfied  beyond  a  reasonable  doubt  that  before  the 
killing  the  defendant  requested,  advised,  or  incited  Ernest 
Meyers  to  do  the   killing,  you  will   find   the  defendant 
guilty ;  provided  further,  you  are  not  to  find  the  defendant 
guilty,  although  satisfied  beyond  a  reasonable  doubt  that 
the  defendant  requested  Ernest  Meyers  to  do  the  killing, 
unless  you  are  further  satisfied  beyond  a  reasonable  doubt 
that  Ernest  Meyers  in  some  way  took  part  in  the  killing/* 
The  objections  to  this  instructioh  are.  First,  as  to  the 
first  clause,  which  says:  "If  you  should  conclude  from 
the  evidence,  which  includes  not  only  the  sworn  testimony  of 
the  witnesses  who  have  testified,  but  all  the  circumstances  sur- 
rounding the  tragedy,  that  deceased  was  killed,"  etc.     The 
words  which  we  have  italicized  are  objected  to  for  the 
reason  that  it  is  claimed  the  court  virtually  instructed  the 
jury  that  they  were  not  limited  to  the  testimony  of  the 
witnesses  before  them,  but  that  in  coming  to  their  conclusion 
all  the  circumstances  surrounding  the  tragedy,  whether 
testified  to  or  whether  pertinent  or  not,  should  be  consid- 
ered by  them.     This  language  is  perhaps  objectionable,  as 
the  jury  were  not  warranted  in  going  outside  of  the  testi- 
mony and  proofs  which  had  been  introduced  before  them. 
The  circumstances  surrounding   the   alleged   tragedy,  as 
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proven,  included  the  facts  that  the  deceased  and  her  hus- 
band were  residing  together  in  their  house,  upon  the  farm 
in  Lincoln  county ;  that  their  house  was  seen  to  be  on  fire 
about  midnight  of  the  day  alleged  as  the  date  of  the  kill- 
ing, although  it  was  not  known  to  be  the  house  which  was 
burning ;  that  on  the  next  day,  when  the  fact  of  the  de- 
struction of  the  house  was  discovered,  a  number  of  the  cit- 
izens of  that  community  went  to  the  place  and  found  a 
part  of  the  remains  of  the  deceased  and  the  remains  of  her 
husband.  If  the  remains  of  deceased  were  found  at  all,  it 
consisted  in  nothing  but  the  pelvic  bones.  The  remains 
of  her  husband  not  burned  were  the  head,  shoulders,  and 
part  of  the  body.  It  was  found  that  the  front  part  of  his 
head  had  been  broken  in,  the  brain  exposfxl,  and  a  large 
quantity  of  blood  had  run  over  his  clothing  and  part  of 
his  face,  which  prevented  their  burning.  The  killing  of 
these  people  and  the  circumstances,  as  detailed  by  the  wit- 
nesses and  shown  upon  the  trial,  doubtless  attracted  wide- 
spread comment  and  no  little  feeling,  and  it  can  be  readily 
seen  that  the  use  of  the  language  referred  to  in  the  instruc- 
tion might  have  had  a  tendency  to  call  the  attention  of  the 
jury  from  the  testimony  of  the  witnesses,  to  which  they 
should  have  been  particularly  and  exclusively  directed. 

In  Thompson  v.  State,  30  Alabama,  28,  the  accused  was 
charged  with  the  crime  of  forging  two  promissory 
notes.  The  trial  court  instructed  the  jury  aa  follows: 
**  That  if  they  find  from  the  proof  that  the  name  of  Wil- 
liam Nice  was  attached  to  the  note  when  he  received  it,  and 
that  he  received  it  from  the  prisoner,  they  may  infer  from 
this,  if  it  is  unexplained,  and  other  circumstances  in  the 
case,  that  the  prisoner  put  the  name  of  Nice  to  said  note." 
The  supreme  court,  in  the  opinion  written  by  Rice,  chief 
justice,  says :  "  In  the  charge  of  the  court  excepted  to  by 
the  defendant  in  this  case,  it  is  assumed  that  there  were 
other  circumstances  in  the  case.  The  credibility  of  the 
evidence  tending  to  prove  Hhese  other  circumstances,'  was 
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not  left  to  the  jury.  In  thus  assuming  the  existence  of 
'other  circumstances/  without  referring  to  the  jury  the 
credibility  of  the  testimony  by  which  they  were  assumed 
to  be  so,  the  court  below  erred,  if  it  is  manifest  that  with- 
out the  existence  of  other  circumstances  than  those  dis-< 
tinctly  referred  by  that  charge  to  the  determination  of  the 
jury,  the  inference  which  it  authorized  the  jury  to  draw 
was  not  l^itimate."  The  judgment  of  the  trial  court  was 
reversed  on  that  ground  alone« 

Again,  it  is  insisted  that  the  language  of  the  chai^,  in 
which  the  words  ^'requested,  advised,  and  incited^'  were 
used,  is  not  synonymous  with  the  words  ''aid,  abet,  or 
procure,^^  as  used  in  the  statute,  Referring  to  the  lan- 
guage of  the  statute,  it  will  appear  that  if  a  person  procure 
another  to  commit  a  crime,  he  is  liable  under  the  provis-- 
ions  of  the  section.  (Criminal  code,  section  1.)  The  word 
"  incite,'*  as  defined  by  Webster,  is  *^To  move  to  action,  to 
stir  up ;  to  arouse,  to  spur  on/*  To  request,  is  to  "  Ask  for 
earnestly  ;  to  express  desire  for;  to  solicit ;  to  entreat ;  to 
address  with  a  request.'*  To  advise,  is  "To  give  advice 
to ;  to  offer  an  opinion  as  worthy  or  expedient  to  be  followed ; 
to  counsel."  The  definition  applicable  to  the  word  pro- 
cure in  the  statute,  is  "  To  contrive,  effect,  or  bring  about ; 
to  affect;  to  cause.*'  While  it  is  preferable  to  use  the 
statutory  terms  in  cases  of  this  kind,  the  language  of  the 
instruction  is  doubtless  unobjectionable  as  being  in  contra- 
vention of  the  statute.  Again,  the  following  occurs  in  the 
instruction :  "  In  this  case,  if  you  should  conclude  from  the 
evidence  and  all  the  circumstances  of  the  case,  that  the  de- 
ceased, Emily  Meyers,  was  killed  and  murdered  by  some 
.person  other  than  Ernest  Meyers,  but  that  Ernest  Meyers, 
while  the  other  person  or  persons  did  the  killing,  or  knew 
the  killing  was  being  done,  or  participated  in  it  by  watch- 
ing, or  in  any  other  manner,  and  you  are  further  satisfied 
beyond,  a  reasonable  doubt  that  before  the  killing  the 
defendant  requested,  advised,  or  incited  Ernest  Meyers 
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to  do  the  killing,  you  should  find  the  defendant  guilty," 
etc. 

The  use  of  the  name  of  Emily  Meyers,  for  Emily  Bas- 
coml^e,  is  objected  to.  This  was  simply  a  clerical  error  on 
the  part  of  the  court,  a  misuse  of  the  name,  as  no  such  per- 
son as  Emily  Meyers  had  been  killed,  or  was  alleged  to 
have  been  killed,  and  as  the  indictment  charges  the  killing 
of  Emily  Bascombe,  it  is  quite  possible  that  no  prejudice 
resulted  from  this  mistake,  but  its  effects  need  not  be  dis- 
cussed here,  as  the  mistake  will  not  likely  again  occur. 

>The  remaining  portion  of  the  above  instruction  is  also 
objected  to  on  account  of  the  use  of  the  words,  "or  in  any 
other  manner."  That  is,  if  the  jury  found  that  Ernest 
Meyers  participated  in  the  killing,  by  watching,  or  in  any 
other  way,  that  he  would  be  guilty  of  the  crime  as  princi- 
pal, and  that  the  allegations  of  the  indictment  would  be 
sustained,  if  plaintiff  in  error  was  found  to  be  guilty  as 
charged.  This  instruction,  while  not,  perhaps,  as  definite 
as  it  might  be,  is  not  objectionable  on  account  of  this  lan- 
guage. If  plaintiff  in  error  procured  the  murder  by  Ernest 
Meyers,  and  in  doing  so,  tlic  part  acted  by  him,  Meyers, 
was  in  watching,  or  in  any  other  manner  of  participation, 
he  would  be  guilty  as  principal,  and  not  as  an  aider  or 
abettor,  and,  therefore,  the  instruction  was  right,  if  the 
murder  was  committed  as  charged. 

The  twelflh  instruction  is  objected  to.  It  is  as  follows : 
<^  When  the  state  seeks  to  prove  the  guilt  of  the  defendant 
by  the  testimony  of  persons  indicted  for  participation  in 
or  any  connection  with  the  same  crime,  the  testimony  of 
such  persons  ought  to  be  received  with  care  and  caution, 
and  if  the  witnesses  testifying  for  the  state  appear  to  be  so 
testifying  with  the  expectation  or  hope  of  receiving  immu- 
nity from  criminal  prosecution,  under  the  belief  that  the 
testimony  given  against  the  accused  will  tend  either  to  save 
them  from  prosecution  or  acquit  them  on  their  ovfn  trials, 
you  will  scan  such  testimony  carefully  and  seek  for  facts 
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to  corroborate  it,  but  whether  corroborated  or  not,  if  you 
are  satisfied  of  its  truth  you  should  not  hesitate  to  declare 
your  convictions  by  your  verdict,  and  you  will  remember 
that  the  only  chance  to  bring  offenders  to  justice  and  to 
protect  the  lives  and  property  of  honest  citizens  is  often 
that  which  is  offered  by  allowing  one  offender  to  turn  state's 
evidence  and  to  escape  that  another  may  be  convicted  and 
punished,  and  I  charge  you  that  you  may  believe  that  the 
witnesses  Teideman  and  Meyers  have  a  guilty  knowledge 
of  the  killing  and  murdering  of  the  Bascombes,  and  yet  it 
is  your  duty  to  find  the  defendant,  Long,  guilty,  if  you  are 
satisfied,  beyond  a  reasonable  doubt,  that  he  aided,  abetted, 
or  procured  Ernest  Meyers  to  commit  or  participate  in  the 
murder,  if  there  was  a  murder." 

The  principal  objection  made  to  this  instruction  is  the 
language  therein,  "And  you  will  remember  that  the  only 
chance  to  bring  offenders  to  justice  and  to  protect  the  lives 
and  property  of  honest  citizens  is  often  that  which  is  offered 
by  allowing  one  offender  to  turn  state's  evidence  and  to 
escape  that  another  may  be  convicted  and  punished." 

It  is  quite  difficult  to  understand  the  legal  effect  of  this 
language.  We  see  no  proposition  of  law  embodied  in  it. 
It  was  entirely  proper  that  the  jury  should  be  cautioned  as 
to  the  testimony  of  "witnesses  accused  of  complicity  in  the 
crime  with  which  the  plaintiff  in  error  w^as  charged,  but 
not  proper  to  remind  them  that  "the  lives  and  property  of 
honest  citizens"  could  at  times  only  be  protected  by  the 
use  of  such  witnesses.  It  is  the  province  of  the  trial  court 
to  submit  to  the  jury  by  way  of  instruction  such  principles 
of  law  as  may  be  applicable  to  the  case  on  trial,  but  the 
policy  of  using  the  evidence  of  an  accomplice,  aside  from 
a  declaration  of  the  law  applicable  thereto,  should  not  be 
discussed  in  the  instruqtions  to  a  jury.  The  language 
objected  to  should  have  been  omitted. 

Objection  is  made  to  the  fourteenth  instruction  given  to 
the  jury  by  the  court,  which  is  as  follows:     "Good  char- 
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acter  is  an  important  factor  with  every  man,  and  never 
more  so  than  when  he  is  on  trial  chained  with  an  offense, 
and  where  evidence  of  good  character  is  before  the  jury,  it 
is  their  duty  to  give  it  such  weight  as  they  think  it  is  fairly 
entitled  to.  Evidence  of  good  character  is  entitled  to  great 
weight  where  the  evidence  against  the  accused  is  weak  or 
doubtful,  but  is  entitled  to  very  little  weight  when  the- 
proof  is  strong." 

This  instruction  was  given  in  view  of  the  fact  that  a 
number  of  witnesses  who  were  acquainted  with  the  char- 
acter and  reputation  of  plaintiff  in  error,  and  had  knowa 
him  for  a  number  of  years,  testiiSed  that  his  character  and 
reputation  as  a  peaceable  and  law-abiding  citizen  were  good. 

In  Wharton^s  Criminal  Evidence,  section  66,  it  is  said : 
"  It  has  been  argued  by  high  authority  that  good  character 
is  of  weight  only  in  doubtful  cases,  but  the  better  opinion 
is  to  the  contrary.  In  the  first  place  it  is  conceded  that 
evidence  of  character,  when  offered  by  defense  in  criminal 
cases,  is  always  relevant.  Technically,  therefore,  it  ia 
always  material.  To  this  it  is  answered  that  the  court 
when  admitting  it  as  relevant  does  not  decide  its  materiality, 
materiality  being  for  the  jury.  But  this  virtually  concedes 
that  the  question  is  one  of  logic  and  not  of  law.  It  makes 
tlie  weight  of  evidence  as  to  character  dependent,  not  on 
any  rules  arbitrarily  pre-assigned,  but  on  the  facts  of  each 
particular  case. 

"  The  weight  to  be  attached  to  evidence  as  to  character, 
in  fact  depends  as  much  on  the  quality  of  character  sought 
to  be  established  as  on  the  quality  of  the  evidence  produced 
on  the  opposite  side." 

In  this  case  there  was  no  testimony  introduced  attacking 
the  character  of  plaintiff  in  error.  A  number  of  witnesses 
on  his  behalf  declared  it  good..    . 

It  is  said  by  Wharton :  "A  character  such  as  that  of  Mr.. 
Wilberforce,  for  instance,  if  offered  on  the  part  of  a  defend- 
ant charged  with  larceny,  would  cast  a  reasonable  doubt 
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upon  any  prosecution^  no  matter  how  strong  its  case  might 
be/' 

In  JRemsen  v.  The  People,  43.  New  York,  6,  an  instruc- 
tion quite  similar  to  the  one  under  consideration  was  givea 
by  the  trial  court  In  examining  these  instructions,  Allen, 
judge,  said :  "  It  was  error  to  charge  the  jury  that  in  any 
case  evidence  of  good  character  would  be  of  no  avail. 
There  is  no  case  in  which  the  jury  may  not,  in  the  exercise 
of  a  sound  judgment,  give  a  prisoner  the  benefit  of  a  pre- 
vious good  character.  No  matter  how  conclusive  the  other 
testimony  may  appear  to  be,  the  character  of  the  accused 
may  be  such  as  to  create  a  doubt  in  the  minds  of  the  jury, 
and  lead  them  to  believe,  in  view  of  the  improbabilities,, 
that  a  person  of  such  character  would  not  be  guilty  of  the 
offense  charged,  when  the  other  evidence  in  the  case  is  false^ 
or  the  witness  mistaken.  An  individual  accused  of  crime- 
is  entitled  to  have  it  left  to  a  jury  to  form  their  conclu- 
sions, upon  all  the  evidence,  whether  he,  if  his  character 
was  previously  unblemished,  has  or  has  not  committed  the 
particular  crime  allied  against  him.  The  weight  of  the 
evidence  is  for  the  jury  alone  to  determine. 

"  Instructions  to  juries,  in  substance  and  character  like* 
those  given  in  this  case,  are  condemned  by  writers  of  au- 
thority upon  evidence  aad  upon  common  law,  who  unite* 
in  saying  that  the  good  character  of  the  party  accused  is 
an  ingredient  which  ought  always  to  be  submitted  to  the 
consideration  of  the  jury.  It  is  not  submitted  to  the  jury 
when  they  are  told  that  it  will  be  of  no  avail  in  a  given 
class  of  cases.         ****** 

"  Evidence  of  good  character  is  one  of  value  in  doubtful 
cases  and  in  prosecutions  for  minor  offenses,  but  is  entitled 
to  be  considered  when  the  crime  charged  is  atrocious,  and 
also  when  the  testimony  tends  very  strongly  to  establish 
the  guilt  of  the  accused.  It  will  sometimes  of  itself  create 
a  doubt,  when  without  it  none  would  exist."  Cancenii  v. 
People  J 16  New  York,  501.  Stepheris  v.  People,  4  Parker, 
4 
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396.  Harrington  v.  The  State,  19  O.  S.,  264.  Maxwell's 
Cr.  Pr.,  628. 

The  question  as  to  the  weight  of  this  testimoDy  was  en- 
tirely for  the  jury,  and  it  was  therefore  error  for  the  court 
to  instruct  them  that  it  was  entitled  to  little  weight  when 
the  proof  was  strong. 

The  seventeenth  instruction  is  also  objected  to.  It  is  as 
follows : 

"The  witness  Teidenian  has  testified  that  he  told  the  de- 
fendant Long  that  Ernest  Meyeri^  had  told  him  the  story 
of  the  killing,  being,  in  substance,  that  he,  Ernest,  and 
Eugene  committed  the  murder;  that  Ernest  was  acting  as 
watchman  while  Eugene  was  doing  the  killing;  that  Mrs. 
Basoombe,  after  Eugene  had  shot  the  old  woman,  jumped 
out  of  the  window  and  ran  down  towards  where  he,  Ernest, 
was  lying.  He  did  not  try  to  catch  her,  but  that  Eugene 
took  after  her  and  caught  her  by  the  hair  of  her  head,  and 
killed  her  with  an  iron  bolt,  and  dragged  her  back,  and 
then  hit  the  old  woman  on  the  head  with  the  bolt,  and 
then  threw  them  both  on  the  bed  and  threw  all  the  oil  he 
could  find  over  them,  and  set  fire  to  the  bed,  and  that  Long 
then  told  him,  Teideman,  that  he  should  have  said  Eugene 
told  him,  Teideman,  this ;  and  Teideman  further  testifies,  as 
a  matter  of  fact,  he,  Teideman,  had  never  had  any  conver- 
sation with  Eugene  Meyers  about  the  killing.  The  court 
instructs  you  concerning  this  testimony,  that  if  the  defend- 
ant Long  was  endeavoring  in  any  way  to  change  Teideman's 
statements  of  what  Ernest  Meyers  had  told  him,  that  is  a 
circumstance  against  him.  If  Long  in  any  way  undertook 
to  remodel  the  stories  to  be  told  concerning  the  killing  it 
should  be  construed  against  him. 

"  In  the  writing  marked  Exhibit  'F,'  which  was  written 
by  Long  to  Teideman,  the  defendant  Long,  among  other 
things,  says:  ^If  you  had  only  have  said  that  you  and 
Eugene  was  talking  of  the  aifair,  and  Eugene  said  he  done 
the  work,  and  if  you  ever  told  it  that  would  be  the  last  of 
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you,  so  you  can  fix  it  yet ;  they  are  after  him  hot,  and  it 
.  won't  take  much  to  get  him/  This  would  seem  to  suggest 
a  chauge  in  the  story  to  be  told  to  the  counsel.  Eugene  is 
to  do  the  killing,  and  Teideman  is  to  get  the  story  of  the 
killing  from  Eugene.  Long  also  seems  to  be  anxious  for 
the  welfare  of  Ernest  Meyers,  and  anticipates  his  arrest. 
This  suggests  an  interest  that  no  innocent  man  should  have. 
This  of  itself  may  not  show  that  the  defendant  Long  com- 
mitted, or  procured  Ernest  Meyers  to  commit,  the  murder, 
if  there  was  a  murder.  You  are  to  be  the  judges  of  what 
this  may  mean ;  you  are  to  determine  the  facts  in  the  case, 
and  all  I  desire  to  do  is  to  call  your  attention  to  this  ex- 
hibition of  interest  upon  the  part  of  the  defendant  in  the 
^tory  that  should  be  told,  and  his  apparent  fear  that  Ernest 
Meyers  may  be  arrested  and  possibly  suflTer  the  conse- 
-quences  of  the  story  that  Teideman  tells,  to  the  eflTect  that 
Ernest  Meyers  told  him  that  he  did  the  killing." 
This  instruction  is  objectionable  for  several  reasons : 
First,  too  much  prominence  is  given  to  the  testimony 
of  the  witness  Teideman,  and  to  the  letter  quoted  in  the  in- 
struction. Mnrkd  v,  Moudy,  11  Neb.,  218.  Korsenbrock 
V.  ilartiriy  12  Id.,  376.  Again,  the  court  should  not  have 
told  the  jury  that  if  "defendant  Long  was  endeavoring  in 
any  way  to  change  Teideman's  statement  as  to  what  Ernest 
Meyers  had  told  him,  that  is  a  circumstance  against  him." 
It  was  for  the  jury  to  determine  what  circumstances  were 
or  what  were  not  against  plaintiff  in  error.  It  was  com- 
petent for  the  trial  court  to  submit  the  facts  to  the  jury, 
and  not  proper  that  any  opinion  should  have  been  ex- 
pressed as  to  the  effect  or  consideration  to  be  given  to  these 
facts.  Again,  it  is  said,  referring  to  the  letter:  "This 
would  seem  to  suggest  a  change  in  the  story  to  be  told  to 
the  counsel.  Eugene  is  to  do  the  killing  and  Teideman  is 
to  get  the  story  of  the  killing  from  Eugene."  It  was  for 
the  jury  alone  to  say  what  the  letter  suggested,  and  the 
purpose  of  Long,  if  any,  in  saying  what  he  did.     We 
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quote  again  from  the  instruction:  ^^Long  also  seems  to  be 
anxious  £br  the  welfare  of  Ernest  Meyers^  and  anticipates 
his  arrest^  and  suggests  an  interest  that  no  innocent  man 
should  have."  Again,  it  is  said:  "You  are  to  determine 
the  facts  in  the  case,  and  all  I  desire  to  do  is  to  call  your  i^t- 
tention  to  these  exhibitions  of  interest  upon  the  partof  de« 
fendant  in  the  stories  that  are  to  be  told^  9,nd  his  apparent 
fear  that  Ernest  Meyers  may  be  arrested  and  possibly  suf- 
fer the  consequences  of  the  story  that  Teidem;an  tells,  to  the 
effect  that  Ernest  Meyers  told  him  that  hedid  the  killing.'^ 

No  further  notice  of  this  need  be  taken  than  to  reiterate 
what  we  have  before  said,  that  it  was  the  province  of 
the  jury  alone  to  ascertain  as  to  what  the  letter  suggested, 
and  not  for  the  court.  It  was 'improper  for  the  court  to 
call  the  attention  of  the  jury  to  'Hhis  exhibition  of  inter- 
est upon  the  part  of  defendant."  It  was  not  proper  for 
the  court  to  tell  the  jury  there  was  an  "exhibition  of  iiH 
terest,"  nor  that  it  "suggested  an  interest  that  no  innocei^t 
man  should  have."  All  deductions  should  have  been  left 
to  the'jury.  The  instruction  was  erroneous  and  no  doubt 
highly  prejudicial  to  plaintiff  in  error. 

The  eighteenth,  nineteenth,  twentieth,  and  twenty-first 
instructions,  all  of  which  are  objected  to,  will  be  considi 
ered  together.     They  are  as  follows : 

"18.  With  respect  to  the  testimony  of  Mrs,  Meyers, 
I  charge  you  that  she  may  have  testified  to  the  truth  as 
she  understood  it,  or  she  may  have  been  guided  by  the 
mother  instinct,  seeking  to  protect  Eugene,  who  is  now 
under  arrest,  and  to  attract  attention  to  her  other  son,  Er- 
nest, who  is  now  at  large  and  may  not  be  r^arded  by  her 
as  in  much  danger  of  arrest.  She  may  have  reason  to  believe 
that  both  sons  are  guilty,  and  seek  to  protect  the  one  who 
has  been  arrested." 

"19.  You  have  a  duty  to  perform  as  jurors.  It  is  to 
search  for  the  truth  in  this  case,  and  then  to  declare  it, 
whatever  it  may  be.     If  through  sympathy  for  the  ac-^ 
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xjused  or  for  his  family,  or  friendship  for  his  counsel,  or 
«ny  other  cause,  you  fail  to  declare  your  honest  convictions, 
)x)u  disgrace  thepoeitioti  you  have  been  selected  to  fill,  and 
fu-e  unworthy  of  the  irespect  and  confidence  of  your  neigh- 
bors and  all  honest  persons.  Do  not  misunderstand  mc ! 
I  do  not  tell  you  to  find  the  defendant  guilty.  I  do  not 
tell  you  to  acquit  the  defendant.  I  tell  you  to  discharge 
your  duty  as  jurors.  If  you  should  find  the  defendant 
guilty  without  sufficient  evidence  you  would  commit  an 
Unpardonable  wrong  that  can  never  be  remedied." 

''20.  Should  you  turn  him  loose  in  the  face  of  testi- 
mony to  justify  his  conviction,  you  encourage  murder  and 
tjrime  and  invite  the  lawlessneas  of  the  mob  which  exe- 
cutes its  victims  without  trial.  It  is  because  juries  refuse 
to  do  their  duty  by  declaring  their  honest  convictions, 
that  the  law  is  often  disregarded,  that  courts  are  often 
looked  upon  as  objects  of  contempt,  and  the  citizen  rights 
his  wrongs  with  the  rough  remedy  of  a  rope  in  the  hands 
of  a  mob.  While  the  court  requests  you  to  declare  your 
honest  convictions,  it  also  would  impress  upon  you  with 
equal  earnestness  that  you  must  not  find  defendant  guilty 
tinless  the  evidence  satisfies  you  of  his  guilt  beyond  a  rea- 
sonable doubt." 

•'21.  In  conclusion,  I  will  say  that  it  is  doubtful 
whether  some  of  the  speeches  to  which  you  have  listened 
during  the  progress  of  this  trial  may  be  surpassed  in  elo- 
quence by  any  one  speaking  the  English  tongue,  but  you 
are  to  remember  that  these  speeches  are  of  value  to  you  only 
as  they  call  your  attention  to  the  facts  proven  in  the  case, 
and  enable  you  to  ascertain  the  truth,  and  you  will  dis- 
miss from  your  minds,  so  far  as  you  can,  the  music,  the 
literature,  the  rhetoric,  and  the  emotion  of  these  speeches, 
and  dwelling  only  upon  the  evidence  in  the  case,  you  will 
proceed  as  dispassionately  to  measure  it,  and  to  declare 
whether  it  is  sufficient  to  convict  the  accused,  as  you 
Would  proceed  to   measure   and   declare  the   number   of 
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bushels  in  a  bin  of  wheat,  or  the  number  of  yards  in  a 
box  of  prints,  and  while  you  are  making  your  measure^ 
ments,  you  will  give  the  accused  the  benefit  of  all  reason- 
able doubts,  and  when  you  have  made  it,  you  are  to  declare 
the  result  honestly  and  fearlessly,  and  regardless  of  oonse- 
quenoes." 

These  instructions  contain  a  mixture  of  law  and  argu* 
ment,  which  should  not  be  encouraged.  It  was  for  the 
jury  to  ascertain  the  truth  or  falsity  of  the  testimony  of 
Mrs.  Meyers,  giving  to  it  such  weight  as  they  might  think 
it  entitled  to.  It  was  entirely  proper  that  they  should  be 
admonished  of  the  importance  of  the  case  confided  to  them^ 
but  unnecessary  to  inform  them  of  the  possible  results  of 
the  failure  of  juries  to  discharge  their  duties.  Not  neces^ 
sary  to  tell  them  that  if  they  should  "  turn  the  plaintiff 
loose  in  the  face  of  testimony  sufiicient  to  justify  his  con- 
viction, that  they  would  encourage  murder,  and  invite  the 
lawlessness  of  the  mob.'' 

The  reference  to  the  arguments  of  counsel,  in  the  mj  i  • 
ner  here  presented,  was  hardly  necessary;  neither  did  there 
seem  to  be  any  occasion  for  inviting  the  jury  to  dismiss 
from  their  minds  "  the  music,  the  literature,  the  rhetoric, 
and  the  emotion  of  these  speeches,  and  dwelling  only  upon 
the  evidence  in  the  case,"  as  if  they  were  proceeding  to  dis- 
passionately measure  it,  and  to  declare  whether  it  was  suffi- 
cient to  convict  the  accused,  as  they  "would  proceed  to 
measure  and  determine  the  number  of  bjishels  in  a  bin  of 
wheat,  or  the  amount  of  goods  in  a  box  of  prints." 

The  eighth  instruction  asked  by  the  plaintiff  in  error  to 
be  submitted  to  the  jury  was  as  follows :  "  In  the  absence 
of  evidence  to  the  contrary,  the  law  presumes  every  one 
innocent,  and  this  legal  presumption  of  innocence  is  a 
matt<T  of  evidence,  to  the  benefit  of  which  the  party  is  en- 
titled. The  burden  of  proof  is  on  the  state  to  satisfy  the 
jury  of  his  guilt.  Even  if  he  introduces  no  evidence  at  all 
to  overcome  or  explain  that  against  him,  the  jury  should 
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acquit  him^  unless  the  evidenoe  introduced  by  the  state 
satisfies  you  beyond  a  reasonable  doubt  that  he  is  guilty  as 
charged  in  the  indictment." 

This  instruction  was  refused,  and  to  the  refusal  plaint- 
iff excepted,  A  part  of  the  instruction  was  given  to  the 
jury  by  the  court  on  its  own  motion,  to  the  effect  that  the 
law  presumed  plaintiff  in  error  innocent,  until  the  con- 
trary was  proved.  But  they  were  not  informed  that  "  the 
legal  presumption  of  innocence  was  a  matter  of  evidence, 
to  the  benefit  of  which  plaintiff  in  error  was  entitled,"' 

This  part  of  the  instruction  was  evidently  copied  from 
the  syllabus  of  the  opinion  written  by  the  present  chief 
justice  in  Garrison  v.  People,  6  Nebraska,  276.  It  should 
have  been  given. 

Upon  the  question  presented,  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence,  we  express  no  opinion,  as  the 
cause  will  probably  be  retried,  and  it  may  not  arise  on  such 
trial. 

For  the  reasons  above  given,  the  judgment  of  the  district 
court  is  reversed',  the  motion  for  a  new  trial  sustained,  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Reversed  and  remanded. 

The  other  judges  concur. 
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W.  D.  Edney,  plaintiff  in  erbor,  v.  H.  S.  Willis 

ET  AL.,  DEFENDANTS  IN  ERROR. 

1.  Negotiable  Instruments:    tbansfeb  of  note  afteb  ma- 

TUBITY.  Where  a  oegotiable  promissory  note  is  transferred 
after  due,  its  non-payment  is  a  suspicious  drcnmstance,  and  if 
the  note  has  been  paid,  in  whole  or  in  part,  before  the  transfer, 
such  pnrchaser  will  take  subject  to  such  payment.  Davis  v. 
Neligh,  7  Neb.,  78. 

2.  :  :  GABKISHMENT.  Where  a  negotiable  promis- 
sory note  is  transferred  by  endorsement  after  maturity,  the 
legal  title  is  thereby  vested  in  the  indorsee,  and  the  amount  due 
on  the  note  cannot  thereafter  be  garnished  in  the  hands  of  the 
maker  as  a  debt  due  to  the  original  holder,  whether  the  maker 
has  notice  of  the  transfer  or  not. 

3.  Qarnishment.    A  garnishee  cannot  be  charged  as  the  debtor 

of  the  defendant  unless  it  appear  affirmatively  that  at  the  time 
of  the  garnishment  tibe  defendant  had  a  cause  of  action  against 
him  for  the  recovery  of  a  legal  debt  due  or  to  become  due  by 
the  efflux  of  time. 

Error  to  the  district  court  for  Madison  county.  Tried 
balow  before  Crawford,  J. 

AUm  &  Robinson,  for  plaintiff  in  error,  cited :  Knisely 
V.  Evans,  34  Ohio  State,  161.  HoUingsworfh  v.  Fitzgerald, 
16  Keb.,  496.  Drake  on  Attachment,  Sees.  582,  592. 
Ckymmissioners  v.  Fox,  Morris  (Iowa),  48.  Fowler  v,  Doyle, 
16  Iowa,  536.  CopeUind  v.  Manton,  22  Ohio  State,  404. 
Baxter  v.  Little,  6  Met.,  7. 

Brome,  White  &  Mapes,  for  defendants  in  error,  cited : 
McCoid  V.  BeaMy,  12  Iowa,  299.  Davis  v,  Neligh,  7  Neb., 
81.  Walters  v.  Ins,  Co.,  1  Iowa,  405.  Scott  v.  Hawkins, 
99  Mass.,  550.  Waples  Attachment,  364-5.  Campbell 
V.  NesbiU,  7  Neb.,  300. 
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Maxwell,  J. 

This  is  an  action  upon  a  promissory  note,  and  was  sub- 
mitted to  the  court  below  upon  the  following  stipulation  of 
facts : 

"  It  is  hereby  agreed  by  and  between  the  parties  to  this 
case  that  this  case  shall  be  tried  and  determined  by  H.  D. 
Kelly,  county  judge  of  the  county  court  of  Madison  county, 
Nebraska,  upon  the  following  agreed  statement  of  facts, 
and  no  other  evidence  than  this  agreed  statement  of  facts 
shall  be  received  or  considered  upon  the  trial  or  hearing 
in  the  case  before  H.  D.  Kelly,  county  judge,  and  for  these 
purposes  the  parties  hereto  agree  as  follows : 

"First,  That  on  the  26th  day  of  August,  1883,  the  de- 
fendants, George  W.  Honeysette  and  H.  S.  Willis,  for  a 
valuable  consideration,  made,  executed,  and  delivered  to  J. 
B.  Crook  the  promissory  note  sued  on  in  this  case,  which 
is  in  the  words  and  figures  following,  to-wit : 

*  $150.00  Blakely,  Neb.,  Aug.  25th,  1883. 

'On  or  before  the  first  day  of  January,  1884,  we  jointly 
and  severally  promise  to  pay  J.  B.  Crook,  or  bearer,  one 
hundred  and  fifty  dollars,  at  the  Burnett  Bank,  at  Burnett, 
Nebraska,  with  interest  at  ten  per  cent  per  annum  from 
date  until  paid.     Value  received. 

*H.  8.  Willis. 

'George  W.  Honeysette.' 

^^Secondy  That  said  promissory  note  was  transferred 
by  blank  endorsement  thereof  by  the  said  J.  B.  Crook, 
the  payee,  for  value,  and  before  maturity,  to  W.  A.  Edney, 
the, only  banker  doing  business  at  the  time  at  Burnett, 
Neb.,  and  as  such  banker  he  purchased  said  note. 

^' Third,  That  soon  after  the  maturity  of  said  note  said 
Mr.  W.  A.  Edney  failed  as  a  banker;  that  about  that 
time  Lukhardt  &  Memminger  began  the  banking  business 
in  Burnett,  Nebraska,  and  since  then  have  continued  said 
business  there. 
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^'Fourth,  That  while  W.  A.  Ednejr  was  carrying  on 
said  banking  business^  and  afler  said  promissory  note  had 
matured,  to-wit,  on  or  about  the  first  day  of  May,  1885,. 
thirty  dollars  was  paid  on  said  note  by  the  defendants,  the 
endorsement  being  dated  January  3,  1884. 

^^ Fifth,  That  tlie  Iowa  Saving  Society  Institution,  be- 
fore said  W.  A.  Edney  failed  in  said  banking  business, 
sent  him  for  collection  notes  against  third  parties,  whose 
names  are  now  unknown,  to  the  amount  of  $380,  which  he 
collected  but  failed  to  remit. 

^' Sixth,  That  after  ^id  W.  A,  Edney  failed  in  said 
business,  and  .on  or  about  the  27th  day  of  August,  1885, 
an  action  was  brought  by  said  Iowa  Saving  Society  Insti- 
tution to  recover  the  said  $380  against  said  W.  A.  Edney, 
before  Herman  Gerecke,  a  justice  of  the  peace  in  and  for 
Norfolk  precinct,  in  Madison  county,  Nebraska;  that  an 
order  of  attachment  was  issued  in  said  action,  and  notice 
of  garnishment  served  upon  these  defendants,  as  supposed 
debtors  of  said  W.  A.  Edpey,  in  the  manner  provided  by 
law,  and  these  defendants  appeared  in  response  to  said  notice,, 
and  made  answer  therein  as  follows  :  *  That  they  were  the 
makers  of  a  certain  promissory  note  for  $150 ;  that  before 
maturity,  January  1,  1884,  the  said  note  was  purchased 
by  one  W.  A.  Edney,  who  then  became  the  owner  thereof; 
that  they  last  saw  said  note  about  May  1, 1884,  when  they 
made  a  thirty  dollar  payment  thereon ;  that  said  note  at 
that  time  was  owned  and  in  the  hands  of  said  W.  A^ 
Edney;  who  received  said  sum.  That  thereupon  and  on 
the  27th  day  of  August,  1885,  said  justice  of  the  peace 
made  an  order  in  said  action,  ordering  and  requiring  said 
defendants  to  pay  into  court  the  amount  then  due  on  the 
promissory  note  in  suit,  to-wit,  the  sum  of  $150,  and  iu 
pureuance  thereof,  and  without  any  further  proceedings, 
i^inst  them,  the  defendants  did,  during  the  month  of 
September,  1885,  pay  into  court,  in  said  action,  the  amount 
due  upon  said  note,  to-wit,  the  sum  of  $150*' 
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"  Seventh^  That  after  the  failure,  and  during  the  sum- 
mer of  1885,  said  W.  A.  Edney  left  Burnett,  Nebraska 
and  went  to  Clinton,  Iowa,  where  his  father,  W.  D.  Edney,, 
plaintiff  in  this  case,  resides  and  has  resided  for  a  number 
of  years  past ;  that  said  W.  D.  Edney  has  never  resided 
in  the  state  of  Nebraska. 

'^Eighthy  That  said  promissory  note  in  suit  was,  on 
the  14th  day  of  May,  1 885,  endorsed,  sold,  and  assigned 
by  said  W.  A.  Edney  to  the  plaintiff,  W.  D.  Edney,  for 
a  valuable  consideration,  and  the  latter  since  then  has  been, 
and  now  is  the  holder  and  owner  thereof. 

"  Ninth,  That  the  only  service  made  in  said  case  above 
mentioned  on*  W.  A.  Edney  was  by  publication,  and  judg- 
ment was  entered  therein  on  his  default.  W.  D.  Edney,, 
the  plaintiff,  was  in  no  manner  made  a  party  to  said  case, 
nor  have  his  rights  to  the  promissory  note  in  suit  or  t  he- 
proceeds  thereof  ever  been  adjudicated,  nor  did  he  have^ 
any  knowledge  or  notice  of  the  garnishment  proceedings 
against  these  defendants  hereinbefore  mentioned. 

"  Tenth,  That  at  the  time  the  defendants  were  gar- 
nished as  above  stated,  the  promissory  note  in  suit  was  in 
the  bankof  Lukhardt  &  Memminger,at  Burnett,  Nebraska, 
where  it  had  been  placed  in  June,  1885,  and  before  the- 
defendants  were  garnished  as  aforesaid,  by  W.  D.  Edney 
as  his  property,  for  collection,  and  remained  there  until 
February,  1886. 

"Elev€7i(h,  That  at  the  time  said  garnishment  proceed- 
ings were  had  and  the  amount  due  upon  said  note  was 
paid  into  court  as  aforesaid,  the  defendants  had  no  notice 
or  knowledge  whatever  of  the  aforesaid  transfer  of  said 
note  to  W.  D.  Edney,  nor  did  said  defendants  at  that  time 
have  any  notice  or  knowledge  of  any  transfer  or  sale  of 
said  note  by  said  W.  A.  Edney,  but  N.  A.  Rainbolt,  attor- 
ney of  the  said  Iowa  Saving  Society  Institution,  said  to 
said  defendants  that  he  personally  would  save  them  harm- 
less i^inst  all  loss  or  damage  by  reason  of  paying  said 
money  into  court  on  said  garnishment  proceed  in  jj^s. 
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"  Ticelflh,  It  is  further  agreed  that  the  note  sued  upon 
in  this  case  shall  be  attached  to  this  stipulation  and  be 
considered  by  the  court. 

"  Thirteenth,  If  the  court  finds  for  the  plaintiflF  he  shall 
have  judgment  for  the  amount  shown  to  be  due  according 
to  the  terms  thereof,  deducting  said  $30  payment,  with  ten 
per  cent  interest  thereon  as  provided  in  said  note,  together 
with  costs  of  this  action,  and  if  the  court  finds  for  the  de- 
fendants, judgment  shall  be  for  their  costs. 

"  This  stipulation  shall  not  waive  any  appellate  rightc 
either  party  might  otherwise  have.     April  29,  1886. 

"Signed,  W.  D.  Edney,  by 

"Allen  &  Robinson,  his  Attorneys. 
"H.  C.  Brome,  Attorney  for  Defendants." 

The  county  court  found  for  the  defendants,  which  judg- 
ment was  affirmed  by  the  district  court. 

It  will  be  seen  that  the  stipulation  admits  that  W.  D. 
Edney  became  the  owner  of  the  note  in  question  in  May, 
1885,  and  that  the  garnishment  proceedings  were  instituted 
in  th')  month  of  August  following,  but  that  no  notice  of 
such  transfer  was  given  to  the  maker  of  such  note.  The 
defendant  in  error  contends  that  such  notice  was  necessary 
in  order  to  protect  the  holder  as  against  payments  made  by 
the  maker,  and  Davis  v,  Nelighy  7  Neb.,  78,  is  cited  to  sus- 
tain that  position.  In  that  case  Neligh  gave  one  Leonard 
Kryger  a  promissory  note,  dated  November  7,  1872,  and 
due  in  two  months  from  date.  The  pleadings  and  testi- 
mony showed  that  the  real  owner  of  the  note  was  one  John 
B.  Thompson,  that  Kryger  had  no  interest  in  the  note 
whatever,  but  at  the  request  of  John  B.  Thompson  en- 
dorsed the  note  payable  to  E.  0.  Thompson,  the  wife  of 
John  B.  Some  time  in  February  after  the  note  became 
due,  Neligh  (the  maker)  saw  the  note  in  the  hands  of  John 
B.  Thompson,  at  that  time  it  not  being  endorsed,  and  made 
payments  on  the  note  which  were  not  endorsed  thereon, 
Neligh  seemingly  trusting  to  Thompson's  honor  to  make 
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such  endorsements.  There  was  no  claim  that  Davis  was 
the  holder  of  the  notes  until  after  these  payments  were  niade^ 
nor  proof  that  he  was  a  bona  fide  purchaser.  On  page  83  it 
is  said  that  Thompson  had  '^  received  from  Neh'gh  the  full 
amount  of  the  note  before  Neligh  had  notice  of  the  assign- 
ment to  Davis/'  These  words,  however,  must  be  con- 
strued with  reference  to  the  facts  in  that  case,  and  were  not 
intended  to  establish  the  rule  that  notice  by  the  holder  of 
an  overdue  note  to  the  maker  was  necessary  in  order  to  pro- 
tect the  rights  of  such  holder.  In  other  words,  that  where 
a  past  due  note  had  actually  been  paid  to  the  rightful  owner 
before  it  was  transferred,  the  transferee  would  take  it 
subject  to  such  payment. 

Section  31  of  the  code  provides  that,  "  In  the  case  of  an 
assignment  of  a  thing  in  action,  the  action  by  the  assignee 
shall  be  without  prejudice  to  any  set-off  or  other  defense 
now  allowed;  but  this  section  shall  not  apply  to  negotia- 
ble bonds,  promissory  notes,  or  bills  of  exchange,  trans- 
ferred in  good  faith  and  upon  good  consideration,  before 
due.''  This  clearly  implies  that  set-off  may  be  allowed 
against  a  note  transferred  after  due.  In  England  the  en- 
dorsee of  an  overdue  note  or  bill  is  liable  to  such  equities 
as  attach  to  it  in  itself,  but  only  to  such,  and  not  to  those 
arising  out  of  collateral  matters,  nor  to  any  set-off  that  is 
not  good  against  his  endorser.  And  so  at  common  law  in 
this  country,  in  some  states  it  is  held  that  not  all  equities 
which  might  be  set  off  against  the  original  payee  can  be 
set  off  against  a  third  party  who  is  affected  with  construct- 
ive notice  of  set-off,  but  only  those  attaching  to  the  partic- 
ular note  in  suit.  2  Parsons  N.  and  B.,  603  and  604,  and 
cases  cited. 

In  Daniel  on  Neg.  Ins.  it  is  said :  "  It  is  to  be  regretted 
that  the  decisions  in  the  United  States  do  not  uniformly 
follow  the  English  rule."     Sec.  726. 

The  English  rule  seems  to  be  based  upon  the  doctrine 
of  recoupment,  and  is  not  applicable  in  any  state  having  a 
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Statute  similar  to  our  own,  where  independent  and  collat- 
eral claims  may  be  set  off  against  an  overdue  note  in  the 
hands  of  a  payee.  2  Parsons  N.  and  B.,  604.  Peahody 
V,  Peters,  6  Pick.,  1.  Stockbridge  v.  Damon,  Id.,  223. 
Sargent  v.  Southgate,  Id.,  312.  Braynard  v.  Fisher,  6  Id., 
355.  Grew  v.  BurdiU,  9  Id.,  265.  Shirley  v.  Todd,  9 
Greenl.,  83.  Baxter  v.  LMe,  6  Met,  7.  Pettee  v.  Prout, 
3  Gray,  502.  Bond  v.  FUzpatrick,  4  Id.,  89.  3faHin  v. 
Trowbridge,  1  Vt.,  477.  Savage  v.  Davis,  7  Wend.,  223. 
Fwmiss  t7,  Gilchrist,  1  Sandf.,  53.  Hedges  v.  Sealy,  9 
Barb.,  214.     McKenzie  v.  Hard,  32  Ala.,  494. 

Where  a  note  is  transferred  after  it  is  due,  its  non-pay- 
ment is  a  suspicious  circumstance.  It  is  dishonored,  and 
the  endorsee  or  purchaser  takes  it  wholly  on  the  credit  of 
the  endorser,  payee,  or  seller.  Bridge  v.  Johnson,  6 
Wend.,  355.  Thus,  suppose  the  maker  had  paid  the 
holder  the  full  amount  due  on  the  note,  the  transferee 
would  take  the  note  subject  to  such  payment ;  that  is,  he 
would  take  merely  the  rights  which  his  endorser  possessed 
at  the  time  of  the  transfer.  Where,  however,  a  negotiable 
note  is  transferred  by  endorsement,  after  maturity,  the  legal 
title  is  thereby  vested  in  the  endorsee,  and  afl^r  such  trans- 
fer the  amount  due  on  the  note  cannot  be  garnished  in  the 
hands  of  the  maker  as  a  debt  due  the  original  holder, 
whether  the  maker  has  notice  of  the  transfer  or  not. 
Kinsley  v,  Evans,  34  O.  S.,  158.  The  reason  is,  that  in 
order  that  a  cross-demand  may  exist  which  would  not  be 
defeated  by  an  assignment  under  section  31  of  the  code,  it 
must  have  existed  before  the  assignment  and  been  such 
that  at  th.«  time  of  the  assignment  either  party  could  have 
brought  an  action  against  the  other. 

In  the  case  under  consideration,  it  is  agreed  that  the 
plaintiff  in  error  had  obtained  an  assignment  of  the  note, 
more  than  two  months  before  the  action  in  garnishment 
was  instituted,  and  we  are  led  to  infer  that  this  transfer 
was  bona  fide.      The  plaintiff,  therefore,  possessed  the  evi- 
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denoe  of  the  debt^  and  as  uo  set-off  is  claimed  against  it,  or 
any  payment,  except  the  sum  of  thirty  dollars,  he  was  the 
owner  of  the  note  and  entitled  to  the  proceeds,  and  the 
maker  was  indebted  to  him  and  not  to  W.  A.  Edney. 

It  is  evident,  too,  from  the  answer  of  the  garnishee,  that 
he  should  not  have  been  required  to  pay  the  money.  The 
rule  is,  that  to  charge  the  garnishee  as  a  debtor  of  the 
defendant,  it  must  appear  aflGirgiatively  that  at  the^time  of 
the  garnishment  the  defendant  had  a  cause  of  action  against 
him  for  the  recovery  of  a  l^al  debt  due,  or  to  become 
due  by  the  efflux  of  time.  Drake  on  Attachment,  Sec. 
683.  Wetherill  v,  Flaiiagan,  2  Miles,  243.  Bridges  v. 
North,  22  Georgia,  52,  Allen  v,  Morgan,  1  Stewart,  9. 
Preamall  v.  Mabry,  3  Porter,  105.  Smith  v.  Chapman, 
6  Id,,  366.  Mims  v.  Parker,  1  Ala.,  421,  Foster  v. 
Walker,  2  Id.,  177.  F(yrtune  v.  State  Bank,  4  Id.,  385. 
Connoley  v.  Cheeseborough,  21  Id.,  166.  Estill  v.  Goodloe, 
6  La.  Annual,  122.  Harney  v,  Ellis,'ll  Smedes  and  Mar- 
shall, 348.  Brown  v.  SlaJte,  7  Humph.,  112.  Davis  v. 
PawleUe,  3  Wis.,  300.  Wilson  v.  Albright,  2  G.  Greene, 
125.  Pierce  v  Carkton,  12  111.,  358.  People  v,  Johnson, 
14  Id.,  342.  EUiGoU  v.  Smith,  2  Cranch  C.  C,  543.  The 
stipulation  of  facts  in  tliis  case  fails  to  show  such  liability 
on  the  part  of  the  garnishee. 

The  judgment  of  the  district  court  is  reversed,  and  judg- 
ment will  be  entered  in  favor  of  plaintiff  for  the  amount 
stipulated  in  the  agreement. 

Judgment  accordingly. 
The  other  judges  concur. 
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'f4i  8S0        Sarah  Bernstien  and  Abraham  Bernstien,  plaint- 
rS  4m|  ^f^  in  error,  v.  Isaac  Brown,  defendant  in 

"  ERROR. 

1.  Trial:  newtbialongeoundopneolkctofattobnicy:  dis- 

CBETION  OF  COURT.  On  the  bearing  of  a  motion  in  the  district 
oonrt  to  Tacate  a  judgment  lendeied  in  tLe  aLsence  of  the  de- 
fendants, and  grant  a  new  trial  on  the  gronnd  of  accident  or 
enrprise  which  ordinary  prudence  conld  not  hare  gaarded 
against,  it  was  shown  by  the  affidavit  of  the  male  defendant  that 
he  had  employed  B.,  the  firm  of  8.  &  D.,  and  F.,  attorneys,  in 
the  order  named,  to  attend  to  the  case  on  the  part  of  defendants; 
that  he  went  away  with  the  nnderstanding  that  the  last  em- 
ployed of  said  attorneys  was  to  attend  to  the  case  for  defendants- 
and  that  through  some  misunderstanding  on  the  part  of  F.,  said 
attorney,  said  cause  was  allowed  to  go  by  default,  HM,  That  in 
the  absence  of  an  affidavit  of  said  F. ,  showing  the  facts  constitut- 
ing such  alleged  accident  or  surprise,  or  a  showing  why  such 
affidavit  could  not  be  produced,  it  was  not  an  abuse  of  discre- 
tion on  the  part  of  the  district  court  to  overrule  and  deny  sucIl 
motion. 

2.  Affidavit  of  Merits  should  be  made  by  a  party  to  the  action 

seeking  relief  by  the  proceeding  in  which  it  is  made,  and  should 
state  that  he  had  fully,  fairly,  and  truly  stated  his  cause  of 
action,  or  ground  of  defense,  to  his  counsel,  naming  him,  ancF 
that  thereupon  he  had  been  advised  by  such  counsel  that  he  has 
a  good  and  sufficient  cause  of  action  or  defense  on  the  merits. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Neville,  J. 

Alonzo  Jay  Hart,  for  plaintiffs  in  error,  cited :  2  Kent 
Com.,  4.  2  Story  on  Const.,  264,  661.  Code  of  Ne- 
braska, Sections  314-316.  Story  Eq.  Jur.,  78.  Horn  v^ 
Quem,  5  Nebraska,  472. 

A»  N.  Ferguson,  for  defendant  in  error. 
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Cobb,  J. 

The  petition  in  error  in  this  rase  alleges  that  on  the 
sixth  day  of  Octol>er,  1886,  the  defendant  in  error  recovered 
a  judgment  against  the  plaintiffs  in  error  in  the  district 
court  of  Douglas  county,  for  the  sum  of  $96.39  and  costs 
df  suit,  in  an  action  pending  in  said  court,  wherein  the 
defendant  herein  was  plaintiff  and  the  plaintiffs  herein 
were  defendants ;  and  that  said  plaintiffs  herein  afterwanls 
filed  in  said  suit  in  the  district  court  a  motion  for  a  new 
trial  or  to  vacate  said  judgment. 

The  only  error  ajssigned  is,  that  "said  court  erred  in 
overruling  said  motion  for  a  new  trial  or  to  vacate  said 
judgment/'  The  judgment,  as  appears  from  the  record, 
was  rendered  on  the  6th  day  of  October,  and  the  motion  to 
vacate  the  judgment  and  for  a  new  trial  was  made  and 
filed  on  the  3d  day  of  November.  The  said  motion  was 
founded  on  affidavits.  The  affidavit  of  the  defendant^ 
A.  M.  Bernstien,  alleges  that  he  employed  C.  A.  Baldwin^ 
a  practicing  attorney  of  said  court,  to  attend  and  conduct 
said  cause  from  the  start,  and  before  said  cause  was  in  the 
district  court,  for  himself  and  Mrs.  8.  Bernstien,  and  that  he 
paid  him;  that  afterwards  and  subsequently  to  the  em- 
ployment of  said  C.  A.  Baldwin  he  employed  the  firm  of 
Savage  &  Davis,  attorneys  of  said  court,  on  l>ehalf  of  him- 
self and  said  defendant,  Mrs.  8.  Bernstien ;   that  on  or 

about  the  ...  day  of ,  1886,  he  employed  W.  8.  Felker^ 

an  attorney  of  said  city  of  Omaha,  on  behalf  of  said  de- 
fendants, to  look  after  said  cause  of  action ;  that  he  under- 
stood that  the  last  employed  attorney  would  look  after  and 
attend  to  said  cause  of  action,  and  with  this  understanding: 
affiant  was  compelled  to  go  to  Chicago  and  attend  to  some 

business  matters;  and  that  on  the  ...  day  of  ,  1886,. 

while  he  was  at  Chicago,  111.,  through  some  misunderstand- 
ing on  the  part  of  W.  8.  Felker,  said  cause  of  action  was- 
allowed   to   go   by   default   and   judgment   to   \y^   taken 
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against  the  said  defendauts;  that  he  is  advised  by  those 
attoroeys  and  his  present  attorney,  Alonzo  Jay  H£(,rt,  that 
defendants  have  a  good,  lawful,  and  sufficient  defense  in 
said  cause  of  action ;  that  after  his  return,  which  was  not 
until  after  the  expiration  of  the  three  days  allowed  by  law 
to  file  a  motion  for  a  new  trial,  was  the  first  he  learned 
of  the  judgment  obtained  against  the  said  defendants;  and 
tliat  he  immediately  employed  Alonzo  Jay  Hart  and  W.  S. 
Felker,  attorneys  of  said  court,  to  look  after  his  interest 
herein;  that  said  default  was  obtained  by  the  absolute 
misunderstanding  of  the  attorneys  herein  named,  and  that 
the  defendants  herein  have  always  been  ready  and  will- 
ing to  appear  in  said  cause,  and  relied  entirely  on  the 
attorneys  employed  in  said  cause  to  inform  them  of  the 
trial  day,  which  all  of  said  attorneys  have  failed  to  do. 

There  was  an  affidavit  by  Mrs.  Sarah  Bernstien  setting 
up  substantially  a  portion-  of  the  same  facts  stated  in  the 
affidavit  of  A.  M.  Bernstien,  but  no  other  or  diffisrent 
facts.  Also  an  affidavit  of  Alonzo  Jay  Hart,  an  attorney 
of  said  court,  that  on  or  about  the  20th  day  of  October, 
1886,  the  said  defendants  submitted  their  facts  and  matters 
of  evidence  in  the  said  cause  to  him,  and  that  investigating 
the  same  on  his  part  he  found  that  the  said  judgment  was 
obtained  through  the  misunderstanding  of  the  attorneys 
and  said  defendants,  which  occurred  by  said  defendants 
being  of  foreign  race;  that  said  defendants  are  entirely 
without  fault  in  said  matter,  and  that  they  have  a  good 
and  lawful  defense  to  said  action ;  further  that  said  judg- 
ment is  contrary  to  the  laws  of  Nebraska,  and  works  a 
hardship  on  the  defendant,  Mrs.  S.  Bernstien,  who  has  had 
no  opportunity  to  be  heard  in  said  cause,  and  that  if  the 
court  will  grant  a  new  trial  said  affiant  verily  believes 
that  said  cause  will  be  decided  in  favor  of  the  defendants 
on  the  evidence  of  the  plaintiffi 

The  motion  to  vacate  said  judgment  and  for  a  new  trial 
was  submitted  on  the  said  affidavits  and  was  overruled. 
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The  clause  of  the  statute  upon  which  it  is  supposed  that 
plaintiffs  in  error  rely  for  a  reversal  of  the  judgment  de- 
nying them  a  new  trial  is  the  third  clause  of  section  314 
of  the  civil  code,  which  reads  as  follows:  "  Third,  Acci- 
dent or  surprise  which  ordinary  prudence  could  not  have 
guarded  against."  Therefore  our.  purpose  will  be  to  asoer- 
tain,  if  i)ossible,  whether  the  facts  in  the  case  at  bar  bring 
It  within  the  intent  and  meaning  of  the  language  of  said 
•c-lause. 

The  affidavit  of  Mr.  Bernstien  is,  that  he  first  employed 
Mr.  Baldwin  from  the  "  start/'  before  said  cause  was  in 
the  district  court,  and  paid  him.  Although  it  is  not  men- 
tioned in  the  affidavits,  it  appears  from  the  record  that  the 
cause  was  originally  commenced  and  tried  in  the  county 
<K)urt,  and  taken  by  appeal  to  district  court.  The  language 
«ef  the  affidavit  of  A.  M.  Bernstien,  taken  in  connection 
xvith  the  fact  of  the  number  of  counsel  subsequently  em« 
ployed  in  the  case,  is  susceptible  of  the  construction  that 
Mr.  Baldwin  was  employed  in  the  case  while  it  was  in  the 
<5ounty  court,  and  paid  off,  and  not  relied  upon  to  attend 
to  the  case  in  the  district  court.  There  is  an  assertion  in 
the  said  affidavit  that,  on  a  date  not  given,  the  firm  of  Savage 
'&  Davis  were  employed  "to  defend  and  look  after  our 
rights  in  said  cause  of  action.''  But  in  what  court  the 
■case  was  pending  at  the  time  of  the  employing  of  Savage 
<&  Davis,  or  whether  before  or  after  the  rendition  of  the 
judgment,  does  not  appear.  But  it  does  appear  from  said 
affidavit  when  Mr.  Bernstien  went  to  Chicago  he  relied 
upon  Mr.  Felker,  "the  last  employed  attorney,"  to  attend 
to  the  said  cause.  Mr.  Felker  was  still  one  of  the  defend- 
ants' attorneys  when  the  motion  to  vacate  the  judgment 
and  for  a  new  trial  was  made,  and  signed  it  as  such.  Yet 
he  made  no  affidavit  or  statement.  If  it  was  by  reason  of 
accident  or  surprise  on  his  part  that  he  failed  to  attend  at 
the  trial,  a  statement  thereof  should  have  been  laid  before 
the  district  court  upon  the  hearing  of  the  case.     Indeed, 
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in  my  view,  such  affidavit  or  statement  was  indispensable 
to  a  favorable  ruling  on  the  motion. 

The  question  presented  by  the  motion  was  largely  one 
of  discretion ;  hence  the  decision  of  the  court  below  cannot 
be  interfered  with  here,  unless  there  was  an  abuse  of  dis- 
cretion. We  could  not  hold  that  there  was  an  abuse  of 
discretion  in  overruling  the  motion  without  an  affidavit 
from  each  of  the  attorneys,  whose  duty  it  might  have  been 
to  appear  in  said  cause  on  the  part  of  the  defendants,  or 
some  reason  given  by  defendants  why  such  affidavits  could 
not  be  obtained. 

The  affidavit  of  A.  M.  Bernstien  is  quite  defective  as  an 
affidavit  of  merits,*  in  not  stating  that  he  had  fully,  fairly, 
and  truly  stated  his  defense  and  the  facts  and  circumstances 
thereof  to  his  counsel,  naming  him,  and  that  thereupon  he 
had  been  advised  by  him  that  defendants  had  a  good  and 
sufficient  defense  to  such  action  on  the  merits. 

The  record  before  us  does  not  contain  the  pleadings  in 
the  case.  These  were  doubtless  before  the  district  court, 
and  their  consideration,  in  the  absence  of  a  sufficient  affida- 
vit of  merits  on  the  part  of  defendants,  doubtless  had  weight 
with  the  district  court  in  arriving  at  its  decision. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  ArriRifED, 
The  other  judges  concur. 


State  op  Nebraska,  ex  eel.  Charles  T.  Crawford, 
V.  Howard  A.  Graham. 

Syidenoe  examined,  and  ITe^cZ,  Sofficlent  tosoBtain  the  report  of  the 
referee. 

Original  information  in  juo  warranto. 
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Ledwich  &  EUiott  and  Abbott  &  Abbott,  for  relator. 

Sullivan  &  Humphrey,  KUpatrick  &  HolcoTob,  and  Cor- 
niah  d*  Tibbets,  for  respondent. 

Reese,  Ch.  J. 

This  is  an  action  in  the  nature  of  a  qrw  warranto, 
tx>nimenoed  in  this  court  in  the  exercise  of  its  original 
jurisdiction. 

The  office  in  dispute  is  that  of  trustee  of  the  village  of 
Broken  £ow.  An  election  for  village  officers  was  held  on 
the  6th  day  of  April,  1886,  at  which  the  following  named 
persons  were  voted  for,  as  shown  by  the  relation,  and 
received  the  number  of  votes  indicated : 

G.  W.  Trefren 42 

R.  C.Talbot 41 

a  R  Pratt 38 

L.  8.  Treferen 38 

H.  A.  Grahapi 37 

C.  W.  Johnson 37 

C.  T.  Crawford 35 

J.  A.  Hershey 36 

C.  E.  Wheeler 34 

and  Wm.  H.  Osborn 34 

It  appears  from  the  itcord  that  Graham  and  Johnson 
having  received  the  same  number  of  votes,  the  tie  was  de- 
cided by  lot  according  to  law,  Graham  being  thereby  duly 
elected  to  the  office  of  trustee. 

Crawford  now  institutes  this  action  against  Graham, 
and  alleges  that  a  sufficient  number  of  illegal  votes  were 
cast  for  Graham  to  change  the  result  as  between  them,  and 
that  of  the  l^al  votes  cast  at  such  election,  he  received  a 
majority  and  should  be  declared  duly  elected  to  such  office. 
By  his  answer  Graham  denies  the  allegations  of  the  pe- 
tition so  far  as  they  relate  to  the  alleged  illegal  votes. 
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The  cause  was  referred  to  M.  F.  Knox,  Esq.,  to  take 
the  testimony  and  report  the  same  to  this  court,  together 
with  his  findings  of  fact.  This  he  did,  the  finding  being 
as  follows : 

"1st.  That  Edmund  S.  Cutler  resided  on  block  31  in 
the  original  town  of  Broken  Bow,  and  that  on  the  6th  day 
of  April,  1886,  he  voted  at  the  election  held  for  village 
trustees  for  said  village. 

*^2d.  That  on  the  22d  day  of  June,  1883,  a  petition 
was  presented  to  the  board  of  county  commissioners  to 
vacate  the  following  blocks,  to-wit,  30,  31,  and  32,  in  the 
original  town  of  Broken  Bow.  The  prayer  of  the  petition 
was  granted,  and  their  decision  affirmed  by  the  judge  of 
the  district  court  on  the  19th  day  of  May,  1885. 

"3d.  Tha,t  on  the  5th  day  of  January,  1885,  there  was 
a  petition  presented  to  the  board  of  supervisors  of  Custer 
county.  Neb.,  to  incorporate  the  original  town  of  Broken 
Bow,  Neb. ;  the  said  petition  included  the  afoL*esaid  blocks 
30,  31,  and  32,  and  the  petition  was  granted. 

"  4th.  That  the  said  Edmund  S.  Cutler  et  al.,  owners 
of  the  aforesaid  blocks  30,  31,  and  32,  have  been  asaessed 
and  paid  village  taxes  for  the  years  1885  and  1886. 

"5th.  That  one  James  A.  Preston  resided  and  boarded 
within  the  corporate  limits  of  Broken  Bow,  Neb.,  for  ninety 
days  prior  to  the  6th  day  of  April,  1886,  with  one  G.  W^ 
Trefren,  by  whom  he  was  employed,  except  four  or  five 
days  that  he  boarded  with  one  McLendlas  temporarily, 
who  resided  outside  of  the  corporate  limits  of  the  village. 

"6th.  That  on  the  6th  day  of  April,  1886,  the  said 
James  A.  Preston  voted  for  Howard  A.  Graham  for  village 
trustee  of  the  village  of  Broken  Bow,  Neb. 

"  7th.  That  Ira  J.  Shaul  voted  for  Howard  A.  Graham 
on  the  6th  day  of  April,  1886,  for  village  trustee  of  the 
village  of  Broken  Bow. 

"  8th.  That  he,  the  said  Ira  J.  Shaul,  had  boarded  for 
ninety  days  prior  to  the  6th  day  of  April,  1886,  in  Broken 
Bow,  temporarily. 
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"  9th.  That  the  said  Ira  J.  ShauPs  actual  or  intended 
residence  was  twelve  miles  east  of  Broken  Bow,  on  his 
farm,  on  the  said  6th  day  of  April,  1886. 

"  10th.  That  one  George  Provinsher  came  to  Broken 
Bow  on  or  about  the  25th  of  January,  1886,  and  voted  for 
C.  T.  Crawford  for  trustee  of  the  village  of  Broken  Bow. 

"  11th.  That  the  said  Provinsher  did  not  reside  in  the 
corporate  limits  of  Broken  Bow  ninety  days  prior  to  the 
6th  day  of  April,  1886. 

"12th.  That  one  A.  S.  Anterson  was  a  resident  of  the 
village  of  Broken  Bow  for  ninety  days  prior  to  the  6th 
day  of  April,  1886. 

"13th.  That  A.  S.  Anterson  voted  at  the  election  held 
on  the  6th  day  of  April,  1886,  for  village  trustees  of  the 
village  of  Broken  Bow. 

"14th.  That  one  L.  S.  Trefren  voted  for  C.  T.  Craw- 
ford at  the  village  election  held  on  the  6th  day  of  April, 
1886. 

"15th.  That  some  time  the  last  of  December,  1885,  he 
sold  his  house  and  lots,  on  which  he  resided  in  the  village 
of  Broken  Bow  and  went  to  New  Mexico,  and  his  family 
removed  to  Hall  county.  Neb. 

"16th.  That  the  said  L.  S.  Trefren  did  not  return  to 
Broken  Bow  till  the  last  of  March,  1886. 

"17th.  That  the  said  L.  S.  Trefren  did  not  return  to 
Broken  Bow  with  his  family  and  reside  in  the  village  of 
Broken  Bow,  Neb.,  ninety  days  prior  to  the  6th  day  of 
April,  1886. 

"18th.  .  That  one  Wiles  voted  for  Howard  A.  Graham 
for  trustee  for  the  village  of  Broken  Bow,  on  the  6th  day 
of  April,  1886. 

"19th.  That  the  said  John  Wiles  was  a  resident  of  the 
village  of  Broken  Bow  for  90  days  prior  to  the  said  6th 
day  of  April,  1886. 

"20th.  That  one  Jesse  Gandy,  on  the  6th  day  of 
April,  1886,  oflfered  to  vote  for  Howard  A.  Graham  for 
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trustee  of  the  village  of  Broken  Bow,  Neb.,  and  his  vote 
was  challenged  and  not  accepted  by  the  judge  of  election. 

"21st.  That  the  said  Jesse  Gandy  was  not  a  resident 
of  the  village  of  Broken  Bow,  Neb.,  for  90  days  prior  to 
the  6th  day  of  April,  1886. 

"22d.  That  Charles  T.  Crawford,  on  the  6th  day  of 
April,  1886,  received  36  votes  for  trustee  for  the  village  of 
Broken  Bow,  Neb. 

"23d.  That  Howard  A.  Graham,  on  the  6th  day  of 
April,  1886,  received  37  votes  for  trustee  for  tlie  village  of 
Broken  Bow,  Neb." 

Exceptions  were  filed  to  this  finding,  by  both  relator  and 
respondent.  These  exceptions  need  not  be  here  set  out  at 
length,  but  they  will  be  briefly  noticed  in  the  order  in 
which  they  occur  in  the  testimony. 

The  first  exception  presented  by  relator  is,  that  the  ref- 
eree failed  to  find  for  whom  the  vote  of  Edmund  S.  Cutler 
was  given  at  said  election.  The  testimony  of  Cutler  is  be- 
fore us,  from  which  it  is  shown  that  he  went  to  the  polls 
on  election  day  and  was  handed  a  ticket  for  each  party 
represented  at  the  polls.  He  took  one  in  each  hand  and 
tendered  his  vote,  but  was  immediately  challenged  by  some 
bystander.  The  statutory  oath  was  administered  to  him, 
and  he  testifies  that  in  the  act  of  taking  the  oath  prescribed 
he  placed  both  tickets  in  the  same  hand.  After  the  admin- 
istration of  the  oath,  he  handed  one  of  them  to  the  judge 
of  election,  but  does  not  know  which  of  the  two  he  voted, 
there  being  considerable  confusion  at  that  particular  time. 
That  he  intended  to  vote  the  ticket  on  which  respondent's 
name  had  been  printed,  but  does  not  know  certainly  which 
ticket  was  placed  in  the  ballot  box,  and  that  it  was  an  im- 
possibility for  him  to  state.  In  view  of  this  testimony, 
the  referee  might  well  hesitate  to  find  as  to  what  ticket 
he  actually  voted;  but  however  that  may  be,  we  can  see 
no  method  of  correcting  this  finding,  as  it  is  silent  upon 
the  question  presented,  and  were  a  finding  necessary,  the 
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proper  practice  would  be  to  have  the  case  resubmitted  to 
the  referee  in  order  that  a  finding  might  be  made. 

Objection  is  made  by  the  relator  to  the  finding  that 
James  A.  Preston,  who  voted  for  respondent,  was  a  legal 
voter.  In  our  examination  of  the  testimony,  we  are  satis* 
fied  that  this  finding  is  fully  supported  by  the  proofs.  He 
had  his  room  and  bed  in^Broken  Bow.  Being  a  single  man, 
he  took  his  meals  at  such  places  as  were  convenient,  some- 
times with  the  family  of  Mr.  Trefren,  and  sometimes  at 
other  places.  A  few  days  before  the  election  a  brother  of 
Mr.  Trefren,  with  his  family,  came  to  Trefren^s  house,  and 
there  not  being  sufficient  room  for  the  accommodation  of 
all,  Mr,  Preston  temporarily  removed  his  boarding  place 
to  that  of  a  fistmily  living  outside  the  corporation.  But 
this  was  done  only  for  a  temporary  purpose,  and  with  no 
intention  to  change  his  residence.  This  finding  of  the 
referee  is  sustained. 

The  finding  that  Ira  J.  Shaul,  who  voted  for  respondent, 
did  not  reside  in  Broken  Bow,  and  to  which  objection  is 
made,  is  fully  sustained  by  his  testimony.  Briefly  stated 
it  is,  that  at  the  time  of  the  election  his  actual  residence 
was  on  his  farm,  about  12  miles  from  the  village,  but  that 
during  the  winter,  for  convenience,  he  had  boarded,  tempo- 
rarily, within  the  corporation;  that  for  some  reason  or 
other  he  did  not  consider  it  safe  to  remain  alone  upon  his 
farm,  which  was  a  homestead,  but  considered  that  his  home. 

The  finding  that  George  Provincher  was  not  a  legal 
voter  is  also  sustained  by  the  testimony.  Upon  this 
qu^tion  there  was  a  sharp  conflict,  some  witnesses  testify- 
ing that  he  first  came  to  Broken  Bow  in  January,  1886, 
while  others  claimed  that  he  came  there  in  the  latter  part 
of  the  previous  year.  Provincher  himself  was  not  called 
as  a  witness.  The  evidence,  therefore,  upon  the  question 
of  his  residence  was  not  as  satisfactory  as  might  be  desired, 
but,  taking  the  testimony  as  we  find  it,  we  cannot  say  that 
there  was  not  sufficient  to  sustain  the  finding,  and  it  will 
not  be  disturbed. 
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It  is  objected  that  the  finding  that  John  Wiles,  who 
voted  for  respondent,  was  a  resident  of  the  village  of 
Broken  Bow,  and  a  qualified  voter  on  the  day  of  election, 
is  not  sustained  by  the  testimony.  Although  there  was  an 
efibrt  made  to  establish  the  fact  that  Wiles  resided  with  his 
brother,  a  few  miles  from  town,  yet  we  think  it  may  be 
said  that  upon  this  question  there  was  virtually  no  conflict, 
the  decided  weight  of  the  testimony  being  in  favor  of  the 
residence  of  Wiles  within  the  corporate  limits  of  Broken 
Bow,  and  that  he  was  a  legal  voter. 

A  large  portion  of  the  testimony  is  devoted  to  the  ques- 
tion of  the  residence  of  Edmund  S.  Cutler.  It  appears 
that  Cutler  resided  on  what  is  known  as  block  31,  in  the 
original  town  of  Broken  Bow;  that  in  June,  1883,  the 
owner  of  the  town  site  procured  the  vacation  of  blocks  30, 
31,  and  32,  together  with  the  streets  and  alleys  connected 
therewith.  This  was  prior  to  the  incorporation  of  the 
village,  which  occurred  in  1885.  The  record  shows  that 
the  territoiy  included  in  the  corporation  of  the  village  of 
Broken  Bow,  at  the  time  the  same  was  made,  included  all 
of  the  original  town  plat  of  Broken  Bow,  and  its  various 
additions,  which  included  the  blocks  in  question,  and  which 
were  ever  after  treated  as  a  part  of  the  incorporated  village. 
Taxes  have  been  levied  upon  the  property  included  within 
the  blocks  named,  and  paid,  and  it  does  not  appear  that  the 
authority  of  the  municipality  over  the  territory  has  ever 
been  questioned,  or  the  rights  of  the  residents  as  citizens  of 
the  incorporated  village  disputed. 

It  is  next  contended  that  the  findings  number  22  and 
23  are  imperfect,  because  they  fail  to  state  whether  the 
number  of  votes  received  by  each  of  said  parties,  respect- 
ively, included  the  votes  of  Preston,  Shaul,  and  others, 
whose  votes  have  been  attacked.  This  objection  is  no 
doubt  well  taken,*  and  were  this  a  motion  to  re-refer  the 
case  to  the  referee,  in  order  that  his  findings  upon  the 
question  su^ested  might  be  made  more  perfect,  it  would 


JANUARY  TERM,  1888.  7& 

ColTln  T.  R.  V.  Laud  Ass'u. 

doubtless  have  to  be  sustained,  but,  as  we  have  already 
seen,  the  objection  cannot  be  beard  upon  a  final  submis- 
sion on  the  report  of  the  referee,  no  further  discussion 
is  deemed  to  be  necessary.  If  the  22d  and  23d  findings 
excluded  the  illegal  votes  cast  at  the  election,  respondent 
was  legally  elected.  If  not,  he  would  still  be  elected,  as 
we  find  two  ill^l  votes  cast,  of  which  relator  received  one^ 
and  respondent  the  other. 

The  relator  having  failed  to  establish  his  case,  the  writ 
must  be  denied  and  his  petition  dismissed,  which  ia 
done. 

Judgment  accordinqlYc 

The  other  judges  concur. 


George  W.  Colvin,  plaintiff  in  error,  v.  Republi- 
can Valley  Land  Association  and  the  Lin- 
coln Land  Company,  defendants  in  error. 

1.  lyeotment:  stipulation  as  to  evidence:  copies  of  deeds.. 
In  an  action  in  ejectment  it  waa  Btipnlated  between  the  partiea 
that  certified  copies  of  the  record  of  deeds  should  be  used  in 
eyidence  without  proof  of  the  loss  of  the  originals,  and  that 
snch  copies  contained  all  that  the  originals  contained.  Plaintiff 
offered  in  evidence  a  certified  copy  of  a  deed  executed  by  tho 
Lincoln  Land  Association,  a  corporation,  which  was  objected 
to  for  the  reason  that  the  copy  did  not  show  that  the  original 
deed  was  under  the  seal  of  the  corporation,  that  is,  that  no 
impression  of  the  seal  was  thereon.  The  objection  was  over^ 
ruled,  and  the  copy  admitted.  Held^  Correct,  it  being  recited 
in  the  deed  that  the  seal  of  the  corporation  was  thereto  afllxed^ 

3.  Iiimitation  of  Action.  The  statute  of  limitations  will  not 
rnn  in  favor  of  an  occupant  of  real  estate,  unless  the  occni»ancy 
and  possession  are  adverse  to  the  true  owner,  and  with  the 
intent  and  purpose  of  the  occupant  to  assert  his  ownership  of 
the  property.  His  possession  must  be  as  owner  and  adveue  la 
every  other  person. 
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3.  Etjectment:  defense;  answeb.  In  an  action  in  ejectment 
by  the  Tendee  against  the  vendor,  the  only  defenses  presented  by 
the  answer  were  a  general  denial  of  the  allegations  of  the  peti- 
tion, and  a  plea  of  the  statute  of  limitations.  On  the  trial 
defendant  songht  to  prove  that  he  had  not  been  paid  the  consid- 
eration for  which  he  sold  the  land.  The  testimony  was  excluded. 
Held,  Correct^  as  no  equities  were  presented  by  the  answer. 

Error  to  the  distrid;  court  for  Furaas  county.  Tried 
below  before  Gaslin,  J. 

J.  M.  Hamilton  and  Hamilton  &  Trevitt,  for  plaintiff  in 
error,  on  admission  of  deed,  cited:  Hvichins  v.  Byrnes,  9 
Oray,  367.  Boone  Corp.,  §  50.  On  adverse  possession. 
iStrange  v.  Durham,  1  Brev.,  83.  Barnes  v.  Haynes,  13 
Gray,  188.  TalbeH  v.  Singleton,  42  Cal.,  395.  Sedgwick 
A  Wait  Trial  of  Title  to  Land,  Sec.  757.  Conyers  v. 
Kenans,  4i  Ga.,  313* 

Marquett,  Deweese  &  Hall  and  W,  8.  Morlan,  for  defend- 
ants in  error,  cited :  Smith  v,  Dail,  13  Cal.,  610.  Geary  v. 
City  of  Kansas,  61  Mo.,  378.  Uppfalt  v.  Nelson,  18  Neb., 
633.  Jackson  <?.  Parker,  3  Johns.  Cases,  124.  Dietrick 
V.  Noel,  42  Ohio  State,  21. 

Eeese,  Ch.  J, 

This  was  an  action  in  ejectment,  instituted  by  defendants 
in  error  against  plaintiff  in  error  for  the  possession  of  the 
south-east  quarter  of  the  south-west  quarter  of  section  15, 
township  4,  range  23  west,  in  Furnas  county. 

The  petition  is  in  the  usual  form. 

Plaintiff  in  error  filed  his  answer,  consisting  of  three 
<x)unts: 

First,  A  general  denial  of  the  allegations  of  the  petition ; 

Second,  That  the  plaintiffs'  alleged  cause  of  action  did 
not  accrue  within  ten  years  next  before  the  commencement 
of  the  suit ;  and 
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Third,  That  on  September  30th,  1873,  plaintiff  in  error 
entered  into  possession  of  the  premises  in  dispute,  as  owner 
thereof,  and  has  continued  in  open,  notorious,  adverse^ 
and  exclusive  possession  thereof  ever  since,  and  has  culti- 
vated and  improved  the  same. 

There  was  a  jury  trial,  which  resulted  in  a  verdict  in 
fiivor  of  defendant  in  error. 

Plaintiff  in  error  brings  the  cause  to  this  court  by  peti- 
tion in  error,  and  assigns  for  error : 

Firsty  The  court  erred  in  admitting  in  evidence  certain 
deeds,  introduced  by  defendants  in  error,  showing  their 
claim  of  title ; 

Second,  The  court  erred  in  giving  certain  instructions 
to  the  jury; 

Third,  The  court  erred  in  refusing  to  give  certain  in- 
structions asked  by  plaintiff  in  error; 

Fourth,  Errors  of  law  occurring  upon  the  trial ;  and 

Fifth,  That  the  verdict  is  not  sustained  by  sufficient 
evidence. 

At  the  commencement  of  the  trial  the  following  stipu- 
lation was  entered  into  by  the  parties  to  the  suit : 

"  It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  hereto  that  certified  copies  of  certain  instruments 
may  be  offered  in  evidence  without  proof  of  the  loss  of  the 
originals,  subject  only  to  the  objections  that  the  originals 
would  be  subject  to,  the  plaintiffs  admitting  that  they  con- 
tained all  that  the  originals  contained.'^ 

The  property  in  dispute  was  conveyed  by  plaintiff  in 
error,  to  one  D,  N.  Smith,  on  the  30th  day  of  September, 
1873.  Smith  conveyed  it  to  the  Republican  Valley  Land 
Association,  the  deed  bearing  date  March  28,  1874.  The 
Republican  Valley  Land  Association,  on  the  29th  day  of 
December,  1879,  conveyed  an  undivided  half  interest  in 
the  property  to  A,  E,  Touaalin,  trustee.  On  the  5th  of 
May,  1880,  Touzalin  conveyed  the  undivided  half  interest 
to  llie  Lincoln  Land  Company, 
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The  principal  objection  to  the  introduction  of  the  copies 
of  the  deeds  is  made  to  that  of  the  Republican  Valley 
Land  Association,  to  Touzalin.  The  ground  of  this  ob- 
jection is,  that  the  certified  copy  of  the  record  does  not 
fihow  that  the  conveyance  was  under  the  seal  of  the  cor- 
poration making  the  conveyance.  This  deed  is  executed 
by  J.  S.  Schramm,  president  of  the  Republican  Valley 
Land  Association,  and  recites  that  it  is  made  under  the 
seal  of  said  association,  but  there  is  nothing  on  the  certified 
ix)py,  in  the  form  of  a  scroll  or  otherwise,  to  indicate  that 
the  seal  of  the  association  was  actually  affixed  to  the  deed^ 
in  accordance  with  the  recital  therein  tontained. 

In  Griffin  v.  Sheffield,  38  Miss.,  359,  a  question  some- 
what similar  to  the  one  presented  in  the  case  at  bar  arose, 
upon  a  certified  copy  of  a  deed  being  introduced  in  evidence, 
which  did  not  contain  any  proof,  by  a  scroll  or  otherwise, 
that  the  officer  before  whom  the  acknowledgment  was 
taken  actually  affixed  his  seal  to  the  certificate  of  acknowl- 
edgment. It  was  there  held  that  the  deed  was  admissible 
in  evidence,  and  that  it  was  not  necessary  that  a  certified 
copy  of  the  recorded  deed  should  show  that  the  impression 
of  the  official  seal  of  the  officer  who  took  the  acknowledge 
ment  was  affixed  thereto,  if  it  be  stated  in  the  body  of  the 
certificate  of  acknowledgment  that  it  was  certified  under 
such  official  seal. 

A  similar  question  arose  in  Oeary  r.  Gty  of  Kansas,  61 
Mo.,  378,  and  it  was  there  held  that  a  statement  in  the 
body  of  the  certificate,  that  the  officer  who  made  it  affixed 
his  seal  of  office,  raised  the  presumption  that  such  was  the 
fact,  and  that  it  was  not  necessary  that  the  record  copy 
should  contain  a  copy  of  the  seal,  nor  any  indications 
thereof  by  scroll. 

In  Smith  r.  Dall^  13  California,  510,  a  question  quite 
similar  to  the  one  in  this  case  was  presented.  The  deed 
was  under  seal,  and  recorded  on  the  day  of  its  execution, 
but  on  the  books  of  the  record  there  was  no  copy  of  the 
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seal  or  mark  indicating  that  there  was  a  seal  to  the  instru- 
ment. It  was  held  that  it  was  not  necessary  that  the  seal 
should  be  copied  upon  the  record,  but  that  it  was  enough 
if  it  appeared  from  the  record  that  the  deed  copied  was 
under  seal. 

The  question,  then,  <^oes  not  arise  as  to*  whether  the  deed 
from  the  Lincoln  Land  Association  to  Touzalin  was  under 
seal  or  not,  or  whether  the  seal  of  the  corporation  was 
thereto  affixed ;  but  whether  it  was  necessary  that  the  cer- 
tified copy  of  the  record  should  show  that  fact  in  order  to 
its  admissibility.  Under  the  authorities  cited,  we  think 
it  was  not  necessary,  and  there  was  no  error  in  admitting 
the  copy  of  the  deed  in  evidence. 

The  facts  in  this  case,  as  shown  by  the  record,  may  be 
briefly  stated  to  be,  that  in  the  year  1873  plaintiff  in  error 
conveyed  the  land  in  question  to  D.  N.  Smith.  At  that 
time  it  was  unfenced,  but  somewhat  improved  and  a  crop 
standing  thereon.  Plaintiff  in  error  was  in  possession. 
The  crop  was  reserved  from  the  sale.  By  the  testimony 
of  plaintiff  in  error  it  appears  that  at  the  time  he  conveyed 
the  land  to  Smith  there  was  some  talk  about  plaintiff  in 
error  remaining  in  possession,  but  just  what  that  conversa- 
tion was  is  not  clear,  plaintiff's  memory  being  somewhat 
defective,  and  Smith  being  dead.  It  was  known  by  plaint- 
iff in  error  that  Smith  was  not  purchasing  tlie  land  for 
farming  purposes,  and  nothing  was  said  as  to  when  Smith 
would  require  the  possession ;  at  least  no  definite  time  was 
fixed.  Plaintiff  in  error  remained  in  possession  until  the 
commencement  of  this  suit.  Smith  not  objecting  so  long 
as  the  title  remained  in  him.  The  taxes  have  all  been 
paid  by  Smith,  or  his  grantees,  plaintiff  in  error  having 
paid  nothing  since  his  conveyance.  I  think  it  may  be  said 
to  appear,  reasonably  clear,  from  the  record,  that  plaintiff 
in  error  retained  the  possession,  by  Smith's  consent,  with- 
out any  purpose  of  asserting  ownership,  or  claiming  to  own 
it,  until  after  the  year  1881. 
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On  his  cross-examination  his  attention  is  called  to  the 
verification  of  a  petition  in  a  case  named,  which  occurred 
in  the  year  1881  or  1882.  He  was  asked  if  at  that  time 
he  had  made  up  his  mind  to  claim  or  keep  the  land?  His- 
answer  was,  "  I  don't  know  that  I  had  positively/'  After 
that  time  his  attention  appears  to  Kave  been  called  to  the 
fact  that  some  decision  upon  the  question  of  adverse  pos- 
session had  been  made  by  this  court,  when  he  seems  to 
have  decided  to  assert  his  ownership,  but  no  notice  of  any 
claim  or  right  to  the  land,  or  that  his  possession  was  other 
or  different  from  that  retained  by  the  consent  of  Smithy 
was  ever  given  to  defendants  in  error.  So  far  as  appears 
from  the  record,  his  possession  was  with  the  consent  of  de- 
fendants in  error,  or  their  grantors,  without  any  intention 
upon  his  part  to  assert  ownership. 

The  real  question  presented  in  the  case  is,  was  such 
possession  a  sufficient  bar  to  the  present  action?  We 
think  clearly  not.  The  possession  must  not  only  have 
been  actual,  open,  and  continuous,  but  it  must  have  been 
accompanied  by  an  intention  on  his  part  to  hold  the  land 
as  the  owner  of  it.  It  must  have  been  under  a  claim  of 
ownership.  No  matter  how  exclusive  and  hostile  to  the 
real  owner,  in  appearance,  it  cannot  be  effectually  adverse, 
unless  accompanied  by  the  intent,  on  the  part  of  the  plaint- 
iff in  error,  to  make  it  so.  A  naked  pos.^ession,  unaccom- 
panied with  any  claim  of  right,  will  never  constitute  a  bar, 
but  will  inure  to  the  advantage  of  the  real  owner.  As  waa 
said  in  Ewing  v.  Burnet,  1 1  Peters,  41 :  "  It  is  tlie  in- 
tention which  affects  the  character  of  the  entry  and  posses- 
sion." And  as  was  said  in  McCrackeii  v.  City  of  San  Fraiv^ 
ciscOy  16  California,  635,  "The  statute  of  limitation  runs 
only  in  favor  of  parties  in  possession  claiming  title  adverse 
to  the  whole  world."  There  can  be  no  doubt  but  that,  after 
the  conveyance  to  Smith,  plaintiff  in  error  retained  posses- 
sion, with  the  understanding  upon  his  part  that  such  pos- 
session was  entirely  agreeable  to  Smith ;  and  while  he  say& 
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in  his  testimony  that  it  was  his  purpose  to  hold  it  as  long- 
as  he  could,  yet  we  find  nothing  which  would  show  a  pur- 
pose  to  hold  as  owner  and  against  Smith's  title ;  the  statute 
of  limitations,  therefore,  did  not  run  in  his  favor,  and  it 
must  be  presumed  that  his  possession  was  in  accordance 
with,  or  subservient  to,  the  title  conveyed  to  Smith.  Jdch- 
son  t?.  Parker,  3  Johnson's  Cases,  124.  Thompson  v.. 
Pioche,  44  California,  608.  Oampau  t?.  Lafferty,  15 
N.  W.  Reporter  (Mich.),  40.  Greenhill  v.  Biggs,  2  S. 
W.  Reporter  (Ky.),  774. 

It  is  contended  that  the  court  erred  in  giving  instructions- 
to  the  jury  upon  its  own  motion  and  upon  tlie  request  of 
defendants  in  error,  and  in  refusing  to  give  instructions 
asked  by  plaintiff  in  error.  These  instructions  are  quite- 
lengthy,  and  it  is  not  deemed  necessary  to  copy  them  here.. 
It  must  be  sufficient  to  say  that  the  views  taken  by  the- 
trial  court,  as  expressed  in  the  instructions  given  and  those 
refused,  correspond  with  those  here  expressed,  and  there 
was  no  error. 

Upon  the  trial  it  was  sought  to  prove  by  plaintiff  in; 
error,  upon  the  witness  stand,  that  he  had  not  received  the- 
consideration  for  which  he  conveyed  the  land;  but  this 
testimony,  upon  objection,  was  excluded,  and  we  think 
rightly,  for  the  reason  that  there  was  nothing  in  the  issues 
presented  which  would  warrant  any  such  proof.  The- 
simple  questions  presented  were  the  title  of  the  defend- 
ant in  error  and  the  plea  of  the  statute  of  limitations- 
No  equities  were  presented  by  the  answer,  and  there- 
fore none  could  be  proven.  The  judgment  is  therefore 
affirmed. 

Judgment  affirmed. 

Maxwell,  J.,  concurs. 

Cobb,  J.,  took  no  part  in  the  decision. 
6 
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28   m  J.  H.  Johnson  and  Co.,  plaintiffs  in  error,  v. 

86  3491  Dudley  M.  Steele,  defendant  in  error. 

.^36    TZi 

23    gJ  Attachment:    weight  of  affidavits  on  tbial  before  dis* 

48  sesj  TRicT  court.    In  a  proceeding  in  attachment,  where  the  de- 

~^    ^'  fendant  denies  the  tmth  of  the  allegations  in  the  affidavit  for 

^  ^^1  attachment,  and  an  inqairj  is  made  thereon  by  the  district 

conrt  npon  affidavits  filed  by  both  parties,  and  in  which  there 

is  a  conflict,  a  reviewing  conrt  will  not  reverse  the  decision  of 

the  district  conrt  npon  the  facts,  nnless  the  decision  was  clearly 

wrong.    In  snch  case  the  same  mle  must  be  applied  as  would 

be  had  there  been  a  trial. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

Warren  Stdtzfery  for  plaintiffs  in  error. 

Stow  &  Day  and  Montgomery  &  Jeffrey^  for  defendant  in 
error. 

Reese,  Ch.  J. 

This  was  a  proceeding  in  attachment  against  plaintiffs 
in  error.  They  appeared  in  the  district  court  and  moved 
for  a  vacation  of  the  attachment,  upon  the  ground  that 
the  allegations  of  the  affidavit  by  which  the  attachment 
was  obtained  were  untrue.  A  number  of  affidavits  were 
presented  on  their  part,  as  well  as  upon  the  part  of  attaching 
creditors. 

It  appears  from  the  whole  record  that  immediately  prior 
to  the  suing  out  of  the  attachment,  plaintiffs  in  error  were 
engaged  in  the  grocery  business  in  the  city  of  Omaha,  with 
a  stock  of  goods  and  other  property  of  the  value  of  about 
$3,100;  that  they  were  indebted  to  Sloan,  Johnson  & 
Company  in  the  sum  of  $1,540.50,  and  that  for  the  purpose 
of  securing  this  indebtedness  they  executed  a  bill  of  sale 
to  Sloan,  Johnson  &  Co.  upon  all  their  property,  on  the 


r" 
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28th  of  February,  1887,  and  turned  over  to  them  the 
possession  thereof. 

There  is  nothing  in  the  record  that  shows  any  fraud  on 
the  part  of  Sloan,  Johnson  &  Company,  and  in  fact  nothing 
which  would  prove  such  fraud  on  the  part  of  plaintiffs  in 
error,  so  far  as  that  transaction  alone  is  concerned,  except 
the  statements  of  plaintiffs  in  error  which  are  alleged  to 
have  been  made  immediately  after  the  execution  of  the  bill 
of  sale.  These  statements  are  to  the  effect  that  they  sold 
out  their  entire  stock  and  personal  property  to  Sloan, 
Johnson  &  Company,  one  of  their  creditors,  and  gave  them 
a  bill  of  sale  of  the  same;  that  certain  of  their  other 
creditore  had  been  threatening  to  crowd  them  on  their  ac- 
counts, by  bringing  suits  for  the  amounts  due,  etc.,  and 
that  for  the  purpose  of  putting  their  stock  and  property 
out  of  their  way  and  keeping  them  off,  defendants  had  ex- 
TOuted  a  bill  of  sale,  and  the  others  who  had  been  annoying 
them  would  find  out  that  they  would  have  to  wait  until  de- 
fendants got  ready  to  pay  them;  that  the  bill  of  sale  was 
given  to  Sloan,  Johnson  &  Company  that  they  might 
carry  on  the  business  in  their  name  until  plaintiffs  in  error 
were  through  with  their  financial  troubles.  The  conver- 
sations in  which  these  statements  are  alleged  to  have  been 
made  are  shown  by  the  affidavits  of  a  number  of  persons 
who  were  present  and  deposed  that  they  had  heard  the 
same.  If  this  was  true,  the  conduct  on  the  part  of  plaint- 
iffs in  error  was  fraudulent,  and  there  was  no  error  in  re- 
fusing to  discharge  the  attachment.  This  was  a  question 
of  fact  presented  to  the  trial  court,  and  while,  upon  the 
evidence,  we  might  have  differed  with  the  conclusion  of 
the  trial  judge,  we  cannot  say  that  his  finding  was  wholly 
unsupported  by  the  evidence. 

The  judgment  of  the  district  court  must  therefore  be 
affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Andrew  Harrington,  plaintiff  and  appellee,  v. 
Sarah  A.  Latta,  William  S.  Latta,  William 
L.  HoBBS,  AND  George  S.  Smith,  defendants. 

1.  Kew  Trial.    A  motion  for  a  new  trial  mast  be  made  in  the 

court  below  in  order  to  entitle  a  party  to  a  review  of  the  case 
by  petition  in  error,  where  the  alleged  errors  occurred  npon  the 
trial  of  the  cause. 

2.  Trial :    special  fikdings.    Where  the  findings  of  fact,  found 

specially  by  a  trial  court,  were  not  excepted  to  and  are  in  favor 
of  the  party  appealing,  they  will  be  taken  as  correct  and  will  not 
be  questioned  by  the  supreme  court. 

3.  Judgment  Lien:    fokeclosube  of  otheb  liens:   parties. 

The  filing  of  a  transcript  of  a  judgment  of  the  county  court  in 
the  ofiSce  of  the  clerk  of  the  district  court,  during  the  pendency 
of  a  suit  to  foreclose  a  mechanic's  lien  or  mortgage,  would  only 
create  an  incumbrance  upon  the  equity  of  redemption  of  the 
defendant  in  the  foreclosure  proceedings,  and  such  judgment 
creditor  would  not  be  a  necessary  party  to  such  action.  The 
judgment  lien,  being  created  pendente  Zite,  would  be  extinguished 
by  such  foreclosure. 

Appeal  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Pound,  J. 

Charles  L.  Hall  and  Charles  0.  Whedon,  for  appel- 
lants, cited:  Oodman  v.  Bogga,  12  Neb.,  13.  Lott  v. 
DeGraffenreid,  10  Rich.  Eq.,  346.  Badger  v.  Badger ^ 
2  Wall.,  92.  Wood  v.  Carpenter,  101  U.  S.,  136.  Mar^ 
tin  V.  Bank,  31  Ala.,  115.  Welton  v.  Merrick  CkmiUy,  16 
Neb.,  83.  Lyon  v.  Sandford,  5  Conn.,  546.  Buchanan  t;, 
Griggs,  18  Neb.,  121. 

J.  R.  Webster,  for  appellee,  cited :  Coleman  v.  Burr, 
26  Hun,  239.  Fmk  v.  Denny,  75  Va.,  663.  Thomas  v. 
Beck,  39  Conn.,  241.  Hunt  v.  Spenoer,  20  Kan.,  126, 
Belford  v.  Crane,  16  N.  J.  Eq.,  271.  Card  v.  Bobinsm, 
2  111.  App.,  19. 
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Reese,  Ch.  J. 

This  action  was  in  the  nature  of  a  creditor's  bill,  com- 
menced in  the  district  court  of  Lancaster  county.  The 
allegations  of  plaintiff's  petition  were,  in  substance,  as 
follow : 

That  on  the  17th  day  of  February,  1876,  defendant 
William  L.  Hobbs  obtained  a  judgment  against  defendant 
W.  S.  Latta,  for  the  sum  of  $328.65,  and  $9.20  costs, 
amounting  to  the  sum  of  $337.93,  and  on  the  20th  day  of 
October  of  the  same  year,  a  transcript  of  said  judgment 
was  duly  filed  and  docketed  in  the  office  of  the  clerk  of  the 
district  court  of  Lancaster  county,  and  entered  on  the 
proper  records  of  said  court.  That  executions  had  been 
entered  on  said  judgments  at  short  intervals  of  time  from 
that  day  until  the  commencement  of  the  action,  and  that 
judgment  was  in  full  force  and  effect,  and  wholly  unsatis- 
fied. That  defendant  William  S.  Latta,  by  the  fraudu- 
lent conveyances  and  devices  mentioned  in  the  petition, 
had  wholly  rendered  himself  insolvent,  and  had  no  prop- 
erty whatever  liable  to  execution  to  satisfy  said  judgment. 
That  since  the  recovery  thereof  said  judgment  had,  through 
mesne  conveyances  and  assignments,  been  transferred  to 
plaintiff,  who  was  the  owner  and  holder  thereof,  but  that 
Hobbe  and  Smith  were  made  defendants  to  the  action, 
merely  that  all  equities  asserted  for  or  by  them  might 
be  barred.  That  the  indebtedness  upon  which  the  judg- 
ment was  based  accrued  in  1873,  for  money  paid  out  in 
payment  of  taxes  upon  certain  lands  in  Cass  county  be- 
longing separately  to  defendants  William  S.  Latta  and 
Sarah  A.  Latta;  and  that  when  said  indebtedness  accrued 
said  William  S.  Latta  was  a  man  of  ample  means,  and  as 
late  as  December,  1875,  had  real  and  personal  property  in 
the  counties  of  Cass,  Lancaster,  and  Butler,  of  great  value, 
and  was  worth  more  than  ten  thousand  dollars  above  all 
indebtedness  and  liabilities.     That  from  said  date  to  the 
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time  of  this  action  he  had  been  and  was  a  physician  with 
a  lucrative  practice,  from  which,  between  the  1st  day  of 
March,  1876,  and  the  1st  day  of  May,  1883,  he  had  real- 
ized not  less  than  $7,805.98,  and  from  May  1st,  1883,  to 
the  time  of  the  commencement  of  this  action,  the  sum  of 
$146  per  month,  amounting  in  all  to  over  $11,620  of 
professional  income  since  March  1st,  1876.  That  on  the 
23d  day  of  October,  1875,  said  William  S.  Latta  was  the 
holder  of  a  mortgage  interest  upon  certain  grist-mill  prop- 
erty of  one  John  A.  Latta,  which  was  insured  against  loss  by 
fire  to  secure  said  mortgage  interest,  and  on  or  about  the 
23d  day  of  October,  the  mill  was  burned,  and  the  insur- 
ance money  was  paid  to  the  defendant  on  the  17th  of  Feb- 
ruary, 1881,  the  amount  so  paid  being  $1,608.75,  and 
which  was  deposited  in  bank  to  the  credit  of  defendant 
Sarah  A.  Latta,  the  wife  of  defendant  W.  S.  Latta.  That 
on  the  28th  day  of  March,  1881,  she  purchased  of  L.  W, 
Billingsly  and  G.  M.  Lambertson  certain  real  estate,  de-^ 
scribed  as  two  feet  of  lot  "  B  "  and  lot  "  C  "  in  Cropsey's 
subdivision  of  lots  16,  17,  and  18,  in  block  55,  in  the  city 
of  Lincoln,  paying  therefor  the  sum  of  $1,608.75,  and 
other  moneys,  the  proceeds  of  the  property  of  said  William 
S.  Latta,  and  paid  into  her  hands,  amounting  to  a  total  of 
$3,078.27.  The  aforesaid  property  so  by  her  purchased 
with  the  money  of  the  said  William  S.  Latta,  the  said 
Sarah  A.  Latta  has  ever  since  received  and  enjoyed  the 
rents  and  income,  amounting  to  over  $75  per  month  since 
the  28th  day  of  March,  1881.  That  on  the  20th  day  of 
November,  1875,  said  Wm.  S.  Latta  was  the  owner  of  lots 
9  and  10,  block  88,  in  the  city  of  Lincoln,  having  there- 
on a  dwelling-house  occupied  by  himself  and  family,  and 
also  had  a  two-story  additional  building  on  leased  ground, 
and  used  as  a  store  or  business  building,  which  Avas  of  the 
value  of  $1,500,  which  building  he,  without  consideration, 
conveyed  to  one  John  S.  Gregory,  upon  die  consideration 
that  the  said  Gregory  should  convey  and  set  over  the  same 
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to  defendant,  Sarah  A.  Latta,  which  building  said  Latta 
caused  to  be  removed  to  and  placed  upon  said  lots  9  and  10 
and  converted  into  two  dwelling-houses,  which  were  capa- 
ble of  producing,  and  did  produce  from  and  after  the  1st 
day  of  January,  1878,  the  sum  of  $35  each  per  month; 
that  the  dwelling-house  was  partially  occupied  by  the  fam- 
ily of  defendants,  and  partly  rented  in  rooms,  producing  a 
further  sum;  and  said  two  lots  and  three  dwelling-houses 
had  a  rental  value  of  over  ?100  per  month,  and  were 
then  worth  the  sum  of  $4,000,  and  are  now  worth 
more  than  $10,000,  and  of  more  value  than  he  could  hold 
as  a  homestead  exempt  from  sale  on  execution.  That  on 
the  7th  of  February,  1876,  for  a  pretended  consideration 
of  $3,500,  but,  in  fact,  without  any  consideration  what- 
ever, the  Lattas  conveyed  the  same  to  one  R.  M.  Mozer, 
husband  of  the  sister  of  Sarah  A.  Latta,  who,  on  the  30th 
day  of  June,  1885,  reoonveyed  the  same,  upon  no  considera- 
tion, to  Sarah  A,  Latta,  and  the  said  William  S.  Latta 
continued  to  hold  the  said  real  estate  and  occupy  the  same, 
and  that  said  deed  was  made  only  to  cover  up  and  becloud 
the  title  to  said  premises.  And  to  further  becloud  and 
cover  up  the  said  property,  said  William  S.  Latta  let  sun- 
dry debts  accumulate  for  material  and  labor  in  the  refitting 
of  the  two  dwelling-houses  placed  thereon,  and  permitted 
mechanics' liens  to  be  held  upon  said  premises,  and  without 
claiming  the  part  of  the  same  on  which  the  dwelling- 
house  was  situated,  allowed  judgment  to  pass  against  the 
whole  two  lots  in  an  action  brought  by  one  Edwin  H. 
Tuttle,  in  the  district  court,  against  them  and  others,  and 
which  suit  was  commenced  on  the  30th  day  of  July,  1876, 
judgment  being  rendered  May  25, 1877,  and  the  sale  of  the 
property  made  by  the  sheriff  June  26,  1877,  to  Charles  T. 
Boggs  and  S.  W.  Little,  for  $1,601,  subject  to  the  mort- 
gage of  $475,  and  which  sale  was  confirmed  October  5, 
1877,  without  opposition.  That  on  the  same  day  the 
premises  were  conveyed  by  the  sheriff  to  said  Little  and 
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Boggs,  and  were  on  the  same  day,  by  them,  conveyed  to 
defendant  Sarah  A.  Latta,  for  a  pretended  consideration  of 
$180,  less  than  they  had  that  day  paid,  or  pretended  to 
pay,  at  said  sale  for  said  property,  and  subject  to  a  mort- 
gage of  $475.  It  is  averred  that  said  sale  was  colorable 
only,  and  that  Sarah  A.  Latta  paid  nothing,  in  fact,  for 
the  title  of  the  property,  and  that  on  said  day  Sarah  A, 
borrowed,  or  pretended  to  borrow,  of  one  Martin  H. 
Brush,  an  inmate  of  their  house  and  member  of  their  family, 
the  sum  of  $1 ,000,  which  sum  was  that  day  by  them  secured 
to  Brush  on  said  property,  and  remained  a  lien  thei*eon  until 
February  27,  1883.  That  the  mortgage  for  $475  was  not 
paid  or  discharged  until  the  18th  day  of  August,  1883,  and 
the  premises  were,  aside  from  the  family  dwelling-house,  pro- 
ducing rents  in  the  sum  of  $50  per  month  or  more,  so  that 
said  premises  in  and  during  the  term  of  said  mortgages 
produced  rents  in  the  sum  of  or  more  than  $3,100,  and 
granting  the  sum  so  assumed  to  appear  to  have  been  bor- 
rowed of  Brush,  with  interest  at  twelve  per  cent  per 
annum  on  both  said  mortgages  for  the  whole  term,  and 
insurance  and  taxes  included,  and  that  no  more  than  $516 
being  invested  by  Sarah  A.  in  the  purchase  of  the  premises, 
and  that  the  premises  so  occupied  as  a  homestead  are  of 
much  greater  value  than  $2,000,  to-wit,  of  the  value 
cf  $10,000,  and  all  said  conveyances  and  proceedings 
were  a  shifl  and  device  to  cover  up  and  becloud  the  title  of 
said  premises,  and  hinder  and  delay  the  creditors  of 
William  S.  Latta.  That  plaintiff  is  entitled  to  have  the 
proceedings  and  conveyances  annulled  and  set  aside  and 
held  for  naught,  and  to  have  the  premises  appraised  for 
sale  and  sold  for  a  greater  valuation  than  $2,000,  the  limit 
of  the  homestead  exemption.  That  on  the  22d  day  of 
January,  1876,  defendants  William  S.  Latta  and  Sarah  A. 
Latta,  by  their  deed,  conveyed  to  William  Eikenbury,  the 
brother  of  Sarah,  certain  lands  situated  in  the  county  of 
Butler,  described  as  the  south-west  quarter  of  section  5, 
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tlie  south-west  quarter  of  section  8,  and  the  north-west 

quarter  of  section  17,  all  in  township  13  north^  of  ran^re 

^  east,  then  of  the  value  of  $3,600,   for  the  false  and 

recited  consideration  of  $2,160,  without  any  consideration, 

in  fact,  paid,  and  said  deed  was  thereupon  duly  recorded, 

and  said  Eikenbury  soon  after,  by  his  deed  dated  the  26th 

(lay  of  September,  1876,  recouveyed  said  lands  to  Sarah, 

for  the  falsely  recited  consideration   of  $2,000,   by   her 

paid,  whereas,  in  fact,  no  consideration  whatever  was  by 

her  paid,  but  that  the  deed,  which  was  for  the  fraudulent 

l>urpose  of  clouding  and  obscuring  the  title,  was  withheld 

ironi  record  until  March,  1880.    Tliat  on  the  7th  of  July, 

I  1882,  Sarah  A.  Latta  sold  the  north-west  quarter  of  section 

5,  for  the  sum  of  $1,680,  which  was  received  by   her. 

That  the  remainder  of  the  land  is  now  of  the  reasonable 

value  of  $6,400.     That  on  the  24th  day  of  August,  1885, 

I  plaintiff  caused  two  certain  executions  to  issue  out  of  the 

j  district  court  ujMjn  his  judgment,  one  directed  to  the  sheriflF 

•of  Lancaster  county,  and  one  directed  to  the  sheriff  of 

I  Butler  county,  and  the  same  day  the  sheriff  of  Lancaster 

!  county  levied  his  said  writ  on  lot  "  C,"  and  two  feet  off  of 

'  lot "  B,"  in  Cropsey's  subdivision,  etc.,  and  also  on  lots  9  and 

10  in  block  88,  in  the  city  of  Lincoln,  and  the  sheriff 

I  of  Butler  county  levied  his  said  writ  on  the  south-west 

I  •quarter  of  section  8,  and  the  north-west  quarter  of  section 

17,  as  above  described,  but  the  real  estate  all  being  held  with 

the  1^1  title  in  Sarah  A.  Latta,  no  sale  at  execution 

<30uld  be  had,  and  the  executions  were  each  returned  with 

indorsement  of  the  levies,  but  without  sale  of  the  property 

until  the  title  thereof  could  be  l^ally  determined. 

It  is  further  allied  that  although  said  William  S.  Latta 
was  a  man  of  large  means  at  the  time  plaintiff's  indebted- 
ness accrued,  and  up  until  December,  1885,  and  was  worth 
at  least  $10,000  in  property  subject  to  execution,  in  the 
city  of  Lincoln,  and  over  and  above  liabilities  and  exemrp- 
tions,  yet  he,  being  then  somewhat  embarra:?sed  by  some  cer- 
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tain  and  some  contingent  liabilities,  about  that  time  began  by 
cerain  sundry  fraudulent  devices  to  obtain  transfers  and 
conveyances  of  his  property  to  his  wife,  Sarah  A.,  without 
consideration,  and  with  intent  to  hinder,  delay,  and  defraud 
his  creditors,  and  to  that  end  on  or  about  the  22d  day  of 
Januar}'^,  1876,  the  three  quarter  sections  of  land  in  Butler 
county  were  conveyed  to  said  William  Eikenbury,  then 
of  the  value  of  $3,600,  without  consideration,  and  soon 
thereafter  reconveyed  to  Sarah,  which  deed  was  by  her 
withheld  from  record,  and  from  one  of  said  tracts  she  has 
received  $1,680,  and  still  holds  the  remainder,  now  of  the 
value  of  $6,400,  and  on  or  about  the  7th  day  of  February, 
1876,  the  said  defendants  conveyed  lots  9  and  10  in  block 
88,  in  the  city  of  Lincoln,  to  said  Rasmus  Mozer,  then  of 
the  value  of  $3,500,  and  now  of  the  value  of  $10,000,  and 
which  said  Mozer,  in  June,  1885,  reconveyed  to  the  said 
Sarah,  and  also,  through  forms  of  mechanics'  lien  foreclos- 
ure, the  sale  by  conveyance  to  her  said  property  for  a  pre- 
tended consideration  of  $1,991,  and  for  which  she  never 
paid  more  than  $516,  and  from  which  she  is  constantly 
receiving  large  rents  and  incomes,  amounting  since  October, 
5,  1877,  to  more  than  $5,640  and  to  more  than  $3,600 
over  and  above  the  $1,475  of  incumbrances  under  which 
she  took  and  the  $516  which  she  might  have  paid.  That 
on  or  about  the  12th  day  of  February,  1876,  said  W.  8. 
and  Sarah  Latta  exchanged  certain  lands  in  Cass  county, 
the  property  of  W.  S.  Latta,  of  the  value  of  $1,800,  to  one 
Worl,  and  in  exchange  received  from  said  Worl  the  con- 
veyance to  Sarah  A.  of  certain  lands  in  Lancaster  county, 
of  the  value  of  $1,800,  beside  about  $375  of  incumbrance 
then  existing  thereon,  and  which  land  in  Lancaster  county 
she,  about  July  18,  1883,  sold  to  one  Auckerman  for  the 
sum  of  $2,600,  which'  was  paid  to  her.  That  on  or  about 
the  12th  day  of  March,  1876,  defendant  William  S.  Latta, 
without  any  consideration,  turned  over  to  said  Sarah  A. 
Latta  the  sum  of  $840  of  indebtedness  due  him  from  his 
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brother,  and  that  on  the  17th  of  February,  1881,  he 
transferred  to,  and  plaoed  to  the  credit  of  his  wife,  in  the 
bank,  the  sum  of  $1,608.76,  then  received  from  the  insur- 
ance policy  above  referred  to,  and  which  money  was  in- 
vested by  her,  on  the  28th  day  of  March,  1881,  in  lots  9 
and  10  in  block  88,  in  the  city  of  Lincoln,  and  in  which 
property  she  never  invested  of  her  own  money,  more  than 
$1,469.82,  it  being  then  of  the  value  of  $6,500,  and  from 
which  she  has  ever  since  derived  rents  at  the  rate  of  $75 
per  month,  amounting  to  not  less  than  $3,875,  and  in  ad- 
dition to  which,  from  March  1st,  1876,  to  the  time  of 
commencing  this  action,  said  W.  8.  Latta  has  been  a 
practicing  physician  with  lucrative  practice,  but  he  has, 
notwithstanding,  turned  over  to  his  wife  all  his  profes- 
sional earnings  and  income,  so  as  to  keep  the  same  from 
the  reach  of  his  creditors,  and  the  same,  in  each  year,  com- 
puting from  March  1st  to  February  28th  inclusive,  have 
been:  from  March  1,  1876,  to  February  28,  1877,  $440.- 
21;  from  March  1,  1877,  to  February  28,  1878,  $945.95; 
from  March  1,  1878,  to  February  1, 1879,  $926.69;  from 
March  1,1879,  to  February  28,  1880,  $971.52;  from 
March  1,  1880,  to  February  28,  1881,  $1,103.52;  from 
March  1,  1881,  to  February  28,  1882,  $1,391.83;  March 
1,1882,  to  May  1,  1883,  $2,026.17;  making  a  total 
$7,805.39. 

It  is  further  alleged  that  the  income  from  defendant's 
professional  services,  from  May  1,  1883,  to  the  time  of 
the  commencement  of  this  suit,  amounts  to  not  less  than 
$145  per  month,  so  that  the  total  amount  of  professional 
services  and  the  real  estate  and  money  transferred  to  S.  A. 
Latta  amounts  to  the  sum  of  $9,515,  and  that  the  value  of 
the  real  estate  being  $24,400,  and  producing  rents,  exclu- 
sive of  the  homestead,  to  the  amount  of  $1,800  per  year, 
the  incumbrances  thereon  being  only  of  the  amount  of 
$6,000.  It  is  alleged  that  in  March,  1874,  after  the  in- 
debtedness of  plaintiff  accrued,  that  defendant,  Sarah  A. 
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Latta,  owned,  of  her  separate  property,  eighty  acres  of  land 
in  Cass  county,  and  certain  diattei  property,  all  of  the 
value  of  about  ^,370,  which  land  was  then,  with  one  hun- 
dred and  twenty-one  acres  of  adjoining  lands,  worth  $30 
per  acre,  the  property  of  W.  S.  Latta,  whidi  was  incum- 
bered to  the  extent  of  $2,000.  They  traded  for  the  three 
quarter  sections  of  land  in  Butler  county,  and  the  building 
subsequently  converted  into  the  two  dwelling-houses  and 
placed  on  lots  9  and  10  in  block  88,  in  the  dty  of  Lincoln, 
find  a  stock  of  merchandise,  to  the  amount  of  $2,500,  of 
all  of  which  said  Sarah  took  title,  so  that  in  equity,  to 
some  extent,  said  Sarah  may  have  become  a  creditor  of  her 
husband,  but  to  no  greater  extent  than  the  actual  value  of 
the  eighty  acres  subject  to  its  proportion  of  the  incum- 
brances. 

It  is  further  allied  that  during  the  year  1884,  the 
better  to  sustain  the  fraudulent  transfers  of  the  property, 
the  said  William  S.  Latta  fabricated  certain  written  in- 
struments purporting  to  be  contracts  made  between  himself 
and  his  wife,  one  a  note  bearing  date  March  9,  1884,  due 
in  one  day  after  date,  with  interest  at  ten  per  cent,  and 
which  note  bears  three  endorsements  of  amounts  paid 
thereon,  dated  respectively,  January  22,  1876,  for  $1,500, 
February  12, 1876,  for  $1,000,  March  12, 1876,  for  $840; 
the  other  instruments  in  two  copies  bearing  date  on  or 
About  March  1,  1886,  with  erasures  thereon,  changing  said 
dates  to  1876,  and  both  copies  signed  by  said  William  and 
Sarah,  in  which,  in  consideration  of  his  therein  recited  and 
enjoyed  considerations,  she  contracted  to  maintain  the  fam- 
ily, and  he  contracted  to  pay  to  her  his  professional  incomes, 
by  one  copy  of  said  contract  $60  per  month  for  three  years 
thence  ensuing,  $75  per  month  for  the  second  three  years, 
and  $100  per  month  for  the  time  thereafter  to  May  11, 
1883 ;  and  by  the  other  copy  of  said  contract,  by  erasures 
therein  made,  changed  the  periods  from  three  to  two  years, 
it  was  provided  that  he  should  pay  her  $60  for  two  years. 
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$76  for  two  years,  and  $100  per  month  for  the  remaining 
period,  so  lengthened  two  years  by  such  erasures.  It  is 
alleged  that  all  of  the  conveyances,  contracts,  and  payments 
referred  to  were  fraudulent,  and  made  with  the  intent  to 
hinder  and  delay  the  creditors  of  William  S.  Latta,  and 
especially  the  plaintiff  and  his  assignors,  in  the  collection 
of  their  debts,  and  the  relief  demanded  is,  that  the  convey-^ 
anoes  be  held  null  and  void  as  against  plaintiff,  and  that 
the  lands  described  be  declared  subject  to  his  judgment, 
and  that  an  accounting  may  be  had  and  stated  of  the 
mutual  dealings  of  the  defendants  Latta,  and  of  all  the 
personal  properties  of  Sai'ah  A.,  showing  the  money  and 
property  in  her  hands  received  from  her  husband,  and  that 
all  may  be  held  liable  for  said  plaintiff's  demands  and 
for  general  relief. 

To  this  petition  defendant  Smith  filed  answer,  averring 
a  due  recovery  of  the  judgment  by  Hobbs  against  William 
S.  Latta,  and  the  assignment  to  plaintiff,  the  want  of 
knowledge  of  the  alleged  frauds,  and  the  denial  of  any 
claim  or  interest  in  the  judgment. 

Defendant  Hobbs  filed  substantially  the  same  answer. 

Defendants  William  S.  and  Sarah  A.  Latta  filed  their 
answer,  by  which  they  admitted  the  recovery  of  the  judg- 
ment in  fisivor  of  Hobbs,  at  the  tin^e  alleged,  and  the  dock-^ 
eting  of  the  same  in  the  district  court,  but  deny  the  owner- 
ship of  plaintiff,  and  allege  that  neither  the  plaintiff  nor 
Smith  was  ever  the  owner  thereof,  but  that  the  same  belongs 
to  William  L.  Hobbs,  and  that  there  was  then  pending  in 
the  same  court  an  action  between  defendant  W.  S.  Latta, 
and  said  William  L.  Hobbs,  wherein  said  Latta  as  plaints 
iff  sought  to  have  said  judgment  applied  on  the  direct  pay^ 
ment  of  a  certain  judgment  rendered  in  the  district  court 
against  said  Hobbs,  and  owned  by  William  S.  Latta.  All 
the  allegations  in  the  petition  are  denied. 

The  all^ations  of  the  answer  by  which  it  is  allied  that 
the  judgment  is  still  owned  by  Hobbs  are  denied  by  the 
reply  of  Hobbs  and  Smith. 


94    SUPREME  COURT  OF  NEBRASKA, 

Harrington  v.  Latta. 
—^ 1 

Plaintiff  filed  reply  denying  all  the  averments  of  the 
answer  of  the  Lattas. 

By  what  is  called  a  supplemental  answer  of  the  Lattas^ 
the  bar  of  the  statute  of  limitations  is  presented  and  the 
payment  of  the  judgment  in  favor  of  Hobbs,  which  is  al- 
leged to  be  the  property  of  the  plaintiff^  with  the  exception 
of  $180. 

In  the  reply  subsequently  filed  by  plaintiff  he  denies 
the  all^ations  concerning  the  limitation,  and  alleges  that 
defendants  are  estopped  by  the  adjudication  and  judgment 
of  the  county  cour^i  from  setting  up  their  alleged  defence 
thereto. 

The  trial  was  had  by  the  court,  and  upon  request  of  plaint- 
iff the  court  found  especially  its  conclusions  of  fact  and  of 
law,  which  were  as  follows : 

"  1.  The  court  finds  that  the  plaintiff  was,  at  the  com- 
mencement of  this  action,  and  still  is,  the  owner  and 
holder  of  the  judgment  rendered  in  favor  of  William  L. 
Hobbs  against  William  S.  Latta,  in  the  county  court  of 
Lancaster  county,  February  17,  1876,  and  that  the  same 
is  still  in  full  force,  unpaid  and  unsatisfied. 

"2.  The  court  finds  that  in  the  year  1874  the  defend- 
ant, W^illiam  S.  Latta,  was  indebted  to  his  wife,  the  defend- 
ant Sarah  A.  Latta,  in  the  sum  of  between  $5,000  and 
$6,000. 

"  3.  The  court  finds  that  Eikenbury  bought  the  land  in 
Butler  county  of  said  W^illiam  S.  Latta,  in  good  faith  and 
for  a  valuable  consideration,  and  that  he  afterwards  sold  and 
conveyed  the  same,  in  good  faith  and  for  a  valuable  con- 
sideration, to  said  Sarah  A.  Latta;  that  said  William  8. 
Latta  applied  the  consideration  received  by  him  from  the 
sale  of  said  lands  to  Eikenbury  on  the  indebtedness  owing 
by  him  to  his  said  wife,  Sarah  A.  Latta. 

"4.  The  court  finds  that  the  sum  of  $1,608.75  insur- 
ance money  referred  to  in  the  petition  was  applied  by  said 
William  S.  Latta  to  the  payment  of  an  indebtedness  owing 
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by  him  to  one  Mai  tin  H.  Brushy  and  that  said  Brush 
loaned  said  sum  to  said  Sarah  A.,  who  invested  the  same, 
together  with  other  moneys,  in  the  purchase  of  said 
lots  "B"  and  "C,"  in  Cropsey's  subdivision,  referred 
to  in  the  petition ;  that  said  Sarah  A.  paid  the  purchase 
price  of  said  lots  and  repaid  said  loan  to  Brush. 

"  5.  Tlie  court  finds  that  there  was  no  completed  sale 
of  said  lots  9  and  10  to  said  Mozer;  that  said  William  S. 
made  the  conveyance  to  said  Mozer  of  said  lots  in  expecta- 
tion that  Moser  would  purchase  and  pay  for  the  same,  but 
that  said  Mozer  did  not  make  the  purchase  and  paid  no 
consideration  for  such  conveyance,  and  that  such  convey- 
ance has  always  been  considered  and  treated  by  the  parties 
thereto  as  of  no  validity  and  as  of  no  force  or  effect. 

"  6.  The  court  finds  that  the  liens  on  said  lots  9  and 
10  were  bona  fide  and  valid  liens,  and  that  the  suit  brought 
to  foreclose  them  was  brought  and  prosecuted  in  good  faith 
by  the  owners  and  holders  thereof,  and  for  the  sole  purpose 
of  enforcing  such  liens,  and  that  said  lots  were  sold  under 
the  decree  rendered  in  said  suit,  and  such  sale  confirmed  in 
good  faith  for  like  purpose. 

"7.  The  court  finds  that  said  lots  9  and. 10  were  pur- 
chased at  said  sale  by  the  plaintiffs  in  said  suit,  or  some 
of  them,  and  the  sheriff  executed  to  them  a  deed  to  said  lots 
on  the  day  of  the  confirmation  of  said  sale,  and  said  pur- 
chasers on  the  same  day  conveyed  said  lots  to  said  Sarah  A. 
in  consideration  of  the  amount  of  their  purchase  price,  to- 
gether with  interest,  costs,  and  exi^enses  incurred  in  said 
suit,  and  subject  to  a  certain  mortgage  thereon  of  $475 ; 
that  the  said  Sarah  A.  obtained  a  portion  of  the  money, 
to-wit,  $1,000,  with  which  to  pay  for  said  lots  from  said 
Brush,  to  secure  which  she  gave  him  a  note  signed  by  her- 
self and  William  S.,  which  note  was  afterwards  secured 
by  a  mortgage  on  said  lots ;  that  said  Sarah  A.  paid  the 
purchase  price  of  said  lots  and  has  also  paid  said  mortgages. 

"  8.     The  court  finds  that  William  L.  Hobbs,  the  then 
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owner  of  said  judgmeot  of  Hobbs  s^ainst  Latta^  was  not; 
made  a  party  to  such  foreclosure  suit. 

"  9.  The  court  finds  that  said  William  S.  and  Sarah 
A.  Latta  have,  ever  since  1874  and  prior  thereto,  contin-^ 
uously  occupied  and  still  occupy  said  lots  as  a  homestead,, 
and,  with  the  exception  of  the  title  acquired  by  the  pur- 
chasers at  such  foreclosure  sale,  either  said  William  S^ 
Latta  or  Sarah  A.  Latta  has  during  all  the  time  afore- 
said owned  and  held  the  title  to^  and  still  owns  and  holds 
the  title  to  said  lots. 

"  10.  The  court  finds  that  said  William  S.  and  Sarah 
A.  Latta  made  and  entered  into  a  contract  or  contracts  by 
which  he  agreed  to  turn  over  to  her  his  professional  earn- 
ings, in  consideration  that  she  would  maintain  him  and 
his  family ;  that  said  contract  or  contracts  was  fraudulent 
and  made  for  the  purpose  of  placing  such  earnings  beyond 
the  reach  of  his  creditors;  that  said  contract  or  contracts- 
was  acted  upon  by  the  parties  thereto,  and  that  betweea 
the  years  1875  and  1883  said  William  S.  earned  in  his 
profession  and  turned  over  to  his  said  wife,  under  said 
contract  or  contracts,  the  several  sums  of  money  alleged 
in  the  petition,  amounting  in  the  aggregate  to  the  sum  of 
$7,805.89;  that  it  does  not  appear  that  any  of  said  money 
was  used  in  the  purchase  of  said  real  estate  or  any  part 
thereof  by  said  Sarah  A.,  nor  does  it  appear  how  much 
money  was  usual  or  necessary  ta  maintain  said  William  S. 
and  his  family. 

"11.  The  court  finds  that  at  the  time  said  Sarah  A^ 
purchased  said  lots  9  and  10,  to-wit,  October  5,  1877^ 
there  were  three  houses  situated  thereon,  from  two  of  which 
she  has  received  an  income  from  rents  in  the  sum  of  about 
$55  per  month,  and  has  also  received  some  income  by 
keeping  boarders  in  the  third  house,  in  which  said  William 
S.  and  his  family  resided,  and  that  she  has  also  received 
some  income  from  a  farm  known  as  the  Worl  farm,  owned 
by  her  and  which  was  bought  by  said  William  S.  fromi 
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one  Worl,  and  the  deed  thereto,  dated  February  12,  1876,. 
made  to  Sarah  A.,  and  the  consideration,  $1,500,  was 
credited  on  said  indebtedness  owing  by  said  William  S.^ 
to  said  Sarah  A.;  that  on  July  2,  1882,  she  received 
$1,680  from  the  sale  of  a  quarter  section  of  the  Butler 
county  land. 

"12,  The  court  fimls  that  the  indebtedness  on  which 
said  judgment  of  Hobbs  against  Latta  was  recovered  was> 
contracted  in  the  year  1873. 

"conclusions  of  law. 

"1.  As  a  conclusion  of  law,  the  court  finds:  First,. 
That  said  judgment  of  William  S.  Hobbs  against  William 
S.  Latta  is  a  lien  on  said  lots  9  and  10,  but  that  the  same 
cannot  be  enforced  by  a  sale  of  said  lots  while  they  are- 
owned  and  occupied  by  said  William  S.  and  Sarah  A^ 
Latta  as  a  homestead,  and  that  said  lots  are  now  owned 
and  occupied  by  them  as  a  homestead. 

"2.  That  the  plaintiff  is  entitled  to  a  decree  adjudging 
said  judgment  to  be  a  valid  and  subsisting  lien  on  said  lots 
9  and  10,  but  is  not  entitled  to  any  of  the  other  remedies 
prayed  for  in  petition." 

The  judgment  and  decree  of  the  court  was,  that  plaintiff 
"  Is  entitled  to  and  has  a  valid  and  subsisting  lien  by  his 
judgment,  from  the  20th  day  of  October,  1876,  in  and  to* 
said  lots  9  and  10  in  block  88  of  the  city  of  Lincoln,  fcr 
security  and  satisfaction  of  said  judgment,  amounting  to* 
the  sum  of  $337.93,  with  interest  thereon  at  the  rate  of 
ten  per  cent  per  annum  from  the  17th  day  of  February^ 
1876,  and  costs  to  accrue,  which  is,  however,  subject  to  the- 
right  of  homestead  of  the  defendants,  William  S.  and  Sarah. 
A.  Latta,  which  had  prior  thereto  attached  to  said  real  es- 
tate, and  that  plaintiff  recover  of  and  from  said  defendants,. 
Sarah  A.  Latta  and  William  S.  Latta,  the  costs  of  this- 
action,"  etc. 

From  this  judgment  defendants  Latta  appeal.  Pending; 
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the  appeal  in  this  court,  and  on  the  19th  day  of  October, 
1887,  plaintiff  filed  his  petition  in  error,  by  which  he  al- 
leges sundry  errors  committed  by  the  district  court  in  its 
findings  and  judgment. 

We  take  it  to  be  the  well-established  law  of  this  state  that 
a  motion  for  a  new  trial  is  necessary  to  obtain  a  review  of 
the  case  on  error  in  this  court,  and  that  the  errors  relied 
upon  should  have  been  specifically  pointed  out  to  the  dis- 
trict court.  M.  P.  Railroad  v.  McCartney,  1  Nebraska, 
398.  Oropseyv.  Wiggenhorriy  3  Id.,  117,  Stanton  County 
V,  Canfieldy  10  Id.,  390.  RusaeU,  Moderator,  v»  Staie,  ex  rel. 
Armor,  13  Id.,  68.     CriUs  v.  Wray,  19  Id.,  581. 

There  were  no  exceptions  taken  by  plaintiff  to  the  find- 
ings of  fact  or  conclusions  of  law  as  found  by  the  court. 
Therefore  the  petition  in  error  need  not  be  noticed. 

The  finding  of  fact  by  the  district  court  upon  the  issues 
of  fact  involved  in  the  cause  must  be  taken  as  final,  and 
they  will  not  be  discussed.  By  them  it  is  found  that  in 
1874  defendant,  "W.  S.  Latta,  was  indebted  to  his  wife  in 
the  sum  of  J5,000  or  $6,000 ;  that  the  Butler  county 
lands  were  purchased  by  Eikenbury  of  W.  S.  Latta,  for 
value  and  in  good  faith,  and  that  he  afterwards  conveyed 
the  same,  bona  jvde  and  for  value,  to  defendant,  Sarah  A. 
Latta;  that  the  $1,608.75  insurance  money  referred  to  in 
the  petition  was  applied  by  W.  S.  Latta  to  the  payment  of 
the  indebtedness  owing  by  him  to  Brush,  and  that  Brush 
loaned  it  to  Sarah  A.  Latta,  who  invested  it  with  other 
moneys  in  the  purchase  of  the  real  estate  above  referred  to, 
in  Cropsey's  subdivision,  and  that  Sarah  A.  Latta  paid 
the  purchase  price  of  said  land,  and  repaid  the  loan  to 
Brush ;  that  the  conveyance  of  lots  9  and  10  to  Mozer 
was  made  in  contemplation  of  a  sale  to  him,  but  that  the 
sale  failed  and  that  the  conveyance  to  him  has  always  been 
considered  and  treated  by  the  parties  thereto  as  of  no 
validity;  that  the  liens  on  lots  9  and  10  were  bona  fide 
and  valid,  and  that  the  suit  brought  to  foreclose  them  was 
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Jbroiight  and  prosecuted  in  good  faith  by  the  owners  and 
holders  thereof,  and  for  the  sole  purpose  of  enforcing 
them,  and  that  said  lots  were  sold  and  tlie  sale  confirmed 
in  good  faith  ;  that  the  transfer  from  the  purchasers  at  the 
sheriff's  sale  to  Sarah  A.  Latta,  was  in  consideration  of  the 
amount  of  the  purchase  price  paid  by  the  purchaser  at 
sheriff's  sale,  together  with  interest,  costs,  and  expenses 
incurred,  and  subject  to  the  mortgage  of  $475  then  on  the 
property,  and  that  Sarah  A.  Latta  obtained  $1,000  of  the 
money  wiiich  she  paid  for  said  lots  from  Brush,  secured 
by  a  mortgage;  and  that  the  lots  have  ever  since  1874 
been  occupied  as  a  homestead  by  defendants,  and  with  the 
exception  of  the  title  acquired  by  the  purchaser  at  sheriff's 
«ale,  either  W.  S.  or  Sarah  A.  Latta  has  during  all  the  time 
owned  and  held  the  title.  It  is  further  found  that  the  in- 
debtedness on  which  the  judgment  of  Hobbs  and  owned 
by  plaintiff  was  based  was  contracted  in  the  year  1873 ; 
that  plaintiff  was  the  owner  of  the  judgment  at  the  time 
of  the  commencement  of  this  suit,  and  that  Hobbs,  who 
was  then  the  owner  of  the  judgment,  was  not  made  a 
party  to  the  proceeding  to  foreclose  the  mechanics'  liens ; 
that  W.  S.  Latta  and  Sarah  A,  Latta  entered  into  a  contract 
by  which  he  agreed  to  turn  over  to  her  his  professional 
-earnings  in  consideration  that  she  would  maintain  him 
and  his  family,  and  that  said  contract  was  fraudulent,  and 
that  the  amount  realized  by  Sarah  A.  Latta  from  said  con- 
tract was  as  alleged  in  the  petition,  to-wit :  $7,805.89,  and 
that  it  does  not  ap{>ear  that  any  of  said  money  was  used 
in  the  purchase  of  said  real  estate,  or  any  part  thereof,  by 
Sarah  A.,  nor  how  much  money  was  usually  necessarj'  to 
maintain  said  William  S.  and  his  family  ;  and  that  at  the 
time  said  Sarah  A.  purchased  lots  9  and  10,  which  was 
October  5,  1877,  there  were  three  houses  situated  thereon, 
from  two  of  which  she  had  received  the  rents,  etc. 

To  the  mind  of  the  writer  these  findings  must  be  con- 
clusive as  to  the  bona  fides  of  the  real  estate  transactions. 
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and  no  further  attention  need  be  given  to  that  part  of  the 
case. 

Our  attention  will  be  next  directed  to  the  conclusions  of 
law,  th^  first  of  which  is  that  the  judgment  of  William 
L.  Hobbs  against  William  S.  Latta  is  a  lien  on  lots  9  and 
10.  To  this  we  cannot  agree.  Referring  again  to  dates^ 
it  will  be  found  that  the  judgment  was  obtained  in  the 
county  court  on  the  17th  of  February,  1876.  No  tran- 
script of  this  judgment  was  filed  in  the  district  court  until 
October  20th,  of  the  same  year,  and  at  that  time  the  fore- 
closure proceedings  were  pending,  having  been  instituted 
on  the  3d  day  of  July  previous. 

It  is  perhaps  true  that  Hobbs  was  not  made  a  party  to 
that  proceeding,  neither  was  it  necessary  that  he  should  be» 
The  judgment  in  favor  of  Hobbs  could  not  be  a  lien  upon 
the  premises  until  it  was  filed  in  the  district  court.  At 
the  time  of  the  commencement  of  the  foreclosure  proceed- 
ings, no  such  judgment  was  on  file,  therefore  he  had  no 
lien  to  be  effected  by  the  suit. 

If  the  plaintiff's  judgment  was  foreclosed  in  that  action^ 
as  it  waS)  then  the  judgment  could  not  become  a  lien  on 
the  premises,  however  fraudulent  the  contract  between  the 
Lattas  concerning  the  professional  services  of  W.  S.  may 
have  been,  and  no  amount  of  fraud  in  that  behalf  could 
by  any  possibility  have  rendered  it  such. 

In  J^ovt  V.  Lye,  103  U.  S.,  66,  it  was  held,  Chief  Jus- 
tice Waite  writing  the  opinion  of  the  court,  that  the  pro- 
curing of  a  judgment  during  the  pendency  of  a  suit  to  fore- 
close a  mortgage  was  in  legal  effect  no  more  and  no  less 
than  an  incumbrance  of  the  equity  of  redemption  by  the 
mortgagor,  under  the  operation  of  judicial  proceedings 
which  had  been  instituted  against  him  to  enforce  the  pay- 
ment of  a  debt  he  owed,  and  that  as  such  incumbrance  was 
created  pendente  lite,  the  judgment  creditor  was  bound  by 
the  foreclosure  proceedings,  although  not  a  party  to  the 
action.    See  also  Comer  v.  Dodaon,  22  O.  S.,  616.    Oa- 
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xilebaugh  v.  Pritchett,  8  Id.,  646.  Wiltsie  on  Mort- 
gage Foreclosures,  159.  Thomas  on  Mortgages,  497,  Sec. 
765.  Sec.  85,  civil  code  (Compiled  Stat,  1885).  Wright 
V.  Crittenden,  11  Neb.,  341. 

We  therefore  conclude  that  the  conclusion  of  law,  that 
the  Hobbs  judgment  was  a  lien  upon  the  premises,  was 
incorrect,  and  not  sustained  by  the  facts  found  by  the  sixth 
and  seventh  findings  of  fact. 

It  follows  that  in  this  respect  the  decree  of  the  district 
court  must  be  modified,  which  is  done,  and  a  decree  will 
be  entered  in  this  court  dismissing  plaintiff's  bill. 

Decree  accordingly. 
The  other  judges  concur. 


Levi  J.  Specklemeyer,  plaintiff  in  error,  v. 
Marcus  C.  Dailey  and  Samuel  S.  Dailey, 
defendants  in  error. 

Foreign  Judgment:  flbadino.  In  an  action  founded  upon  a 
jadgment,  alleged  to  have  been  rendered  by  the  Boone  county 
circnit  court  in  the  state  of  Indiana,  it  was  Heldy  That  it  was 
not  necessary  to  allege  in  direct  terms  that  such  court  was  a 
court  of  general  jurisdiction,  but  that  the  courts  of  this  state 
would  take  judicial  notice  of  the  fact  that  the  circuit  courts  of 
sister  states  are  courts  of  general  jurisdiction. 

Error  to  the  district  court  for  Webster  county.  Tried 
below  before'  Gaslin,  J. 

/.  JV.  Richards  and  Z).  P.  Newcomer,  for  plaintiff  in 
error,  cited :  Tesaier  v.  Englehart  &  Ck>.j  18  Neb.,  173. 

Agee  &  Stevenson,  for  defendants  in  error,  cited :  Shot- 
well  V.  Harrison,  22  Mich.,  414.  Butclier  v.  Bank,  2 
Kan.,  70. 


102      SUPREME  CX)UET  OF  NEBRASKA, 

Spccklemeyer  v.  Dailey. 


Reese,  Ch.  J. 

This  action  was  commenced  in  the  district  court  of 
Webster  county,  by  defendants  in  error  against  plaintiff  in 
error,  and  was  founded  upon  a  judgment  rendered  by  the 
circuit  court  of  Boone  county,  Indiana.  The  petition  is 
in  the  usual  form,  with  the  exception  hereafter  referred  to, 
for  declaring  upon  judgments  rendered  by  the  courts  of 
general  jurisdiction  in  other  states. 

Plaintiff  in  error  filed  a  general  demurrer,  which  was 
overruled,  and  failing  to  answer  further,  a  judgment  was 
rendered  for  the  amount  due  upon  the  judgment  record 
referred  to  in  the  petition.  Upon  the  overruling  of  the 
demurrer  plaintiff  in  error  excepted,  and  now  prosecutes 
error  in  this  court,  assigning  for  error  the  ruling  of  the 
district  court  upon  such  demurrer. 

That  part  of  the  petition  to  which  our  attention  is  es-^ 
pecially  directed  is  as  follows :  '^  The  said  plaintiffs  com^ 
plain  of  the  said  defendant,  for  that  on  the  22d  day  of 
February,  1878,  the  said  plaintiffs  recovered  a  judgment 
against  said  defendant  as  administrator  of  the  estate  of 
Stephen  Specklemeyer,  then  deceased,  and  also  against  said 
defendant  in  his  own  right  and  person,  in  the  Boone 
county  circuit  court,  in  the  state  of  Indiana,  in  the  sum  of 
$1,146.66,  and  $12.95  costs  of  suit,  in  an  action  then  pend-^ 
ing  in  said  court,  wherein  the  said  Marcus  C.  Dailey  and 
•  Samuel  S.  Dailey  were  plaintiffs,  and  the  said  Levi  J* 
Specklemeyer,  as  administrator  of  Stephen  Specklemeyer, 
deceased,  and  said  Levi  J.  Specklemeyer  was  defendant 
Said  judgment  has  not  been  paid,  nor  any  part  thereof,  ex- 
cept the  sum  of  $126.49,  which  was  paid  on  said  judg-* 
ment  on  the  1st  day  of  December,  1884,  *  *  *  « 
wherefore  said  plaintiffs  pray  judgment,"  etc. 

The  question  presented  is,  as  to  the  sufficiency  of  the 
petition  in  not  alleging  in  direct  terms  that  the  circuit 
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court  of  Boone  county,  of  Indiana,  is  a  court  of  general  juris- 
diction, nor  was  it  alleged  jurisdiction  was  acquired  by 
personal  service  of  summons,  nor  that  judgment  or  deter- 
mination was  duly  made  or  given  as  required  by  Sec.  127 
of  the  civil  code. 

This  contention  is  based  upon  a  decision  of  this  court  in 
Teagier  r.  Englehart,  18  Neb.,  167.  In  that  case  the  judg- 
ment declared  on  in  the  answer  had  been  rendered  by  the 
superior  court  of  Cook  county,  Illinois.  In  writing  the 
opinion,  the  then  chief  justice,  Cobb,  uses  the  following 
language:  "This  defense  was  demurrable  in  not  alleging 
either  that  the  superior  court  of  Cook  county,  Illinois,  is 
a  court  of  general  jurisdiction,  or  that  it  had  jurisdiction 
of  the  subject-matter  of  the  judgment  or  of  the  person  of 
said  defendant.  Said  court,  being  a  foreign  tribunal  in  the 
sense  of  the  law  and  authorities,  such  allegation  was  nec- 
essary, and  its  absence  could  be  taken  advantage  of,  either 
by  demurrer  or  by  objection  to  the  introduction  of  testi- 
mony under  that  paragraph  of  the  answer,  and  perhaps  in 
other  ways." 

We  have  no  doubt  of  the  correctness  of  that  decision, 
but  do  no  not  deem  it  authority  in  this  case.  There  is 
nothing  in  the  title  of  the  court  referred  to  which  by  its 
terms  would  indicate  that  it  is  a  court  of  general  jurisdic- 
tion, and  therefore  it  was  necessary  that  the  facts  confer- 
ring such  jurisdiction  should  be  pleaded.  But  in  the  case 
at  bar  the  allegation  that  the  judgment  was  rendered  by 
the  Boone  county  circuit  court,  in  the  state  of  Indiana,  was 
a  sufficient  allegation  that  the  court  rendering  the  judgment 
was  a  court  of  general  jurisdiction. 

This  question  was  before  the  supreme  court  of  the  state 
of  Wisconsin  in  Jarvis  v,  Robinson,  21  Wis.,  523,  and  it 
was  there  held  that  the  allegation  in  the  petition,  that  the 
judgment  upon  which  the  action  was  brought  was  rendered 
in  the  circuit  court  of  Kane  county,  state  of  Michigan,  was 
a  sufficient  all^ation  that  the  court  was  one  of  general 
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jurisdiction.  The  following  language  occurs  in  an  opinion 
written  by  Chief  Justice  Dixon :  "  I  think  where  the  title 
clearly  indicates  a  court  of  general  jurisdiction  it  must  be 
so  understood,  and  is  equivalent  in  pleading  to  express 
averment  of  that  fact.  Such  is  the  title  here.  We  all 
know  that  the  circuit  courts  of  the  several  states  are  courts 
of  general  jurisdiction,  as  well  as  we  know  that  the  courts 
of  the  justices  of  the  peace  are  not.  But  why  should  j  udges 
assume  a  degree  of  ignorance  on  the  bench  which  would 
be  unpardonable  in  them  when  off  of  it." 

In  Shotwdl  V.  Harrison,  22  Mich.,  410,  it  was  dedded 
that  the  courts  of  Michigan  would  take  judicial  notice  that 
the  supreme  court  of  Massachusetts  was  a  court  of  record. 
And  in  Butcher  %\  Bank,  2  Kansas,  70,  it  was  decided  that 
where  a  petition  set  out  a  judgment  recovered  in  the  court 
of  common  pleas  in  Pennsylvania,  that  the  courts  of  Kan- 
sas would  take  judicial  notice  of  the  constitutions  of  sister 
states,  and  that  the  court  of  common  pleas  was  a  court  of 
general  jurisdiction^ 

We  therefore  hold  that  the  allegation  of  the  petition  was 
sufficient  in  this  respect,  and  that  the  demurrer  was  prop- 
erly overruled. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Matthew  A.  Daugherty,  plaintiff  and  appellee, 
V.  Samuel  S.  Gouff  et  al.,  defendants  and 

APPELLANTS. 

Contract:  assioxmekt:  division  of  pbofits.  A,who  had  a  con- 
tract for  the  constraction  of  a  bridge  across  the  Platte  river,  en- 
tered into  an  agreement  with  B,  as  follows:  ^*I  assign  one-half 
interest  in  the  within  bridge  contract  of  the  net  proceeds  from  the 
contract  after  all  expenses  are  paid  for  yalne  of  labor  and  expense 
and  other  help,  etc.,  no  unnecessary  outlay  to  be  added,  cost  of 
working  own  labor  to  be  $*2.50  per  day  and  board.  S  S.  Gouflf. " 
Held^  1.  That  npon  the  completion  of  the  contract  B  could  main- 
tain an  action  in  eqnity  for  a  division  of  the  profits.  2.  That 
the  testimony  showed  that  B  had  performed  the  contract  on  his 
part  and  was  entitled  to  the  relief  prayed  for.  3.  That  the 
commissions  for  the  negotiation  of  certain  bonds  of  K.  county 
were  not  included  in  the  above  contract,  and  that  B  was  not 
required  to  account  to  A  for  any  part  of  the  same. 

Appeal  from  the  district  court  of  Keith  county,  where 
on  trial  before  Hamer,  J.,  the  following  decree  was  ren- 
dered, from  which  defendant  Gouff  appeals : 

"This  cause  came  on  for  hearing  upon  the  }>etition, 
answer,  reply,  and  evidence,  and  on  consideration  thereof 
the  court  finds  for  the  plaintiff,  and  that  there  was  a  part- 
nership between  plaintiff  and  defendant  in  the  construction 
of  the  bridge  mentioned  in  plaintiff's  i>etition,  and  that  the 
profits  in  the  construction  thereof  were  to  be  equally  divided 
between  the  plaintiff,  Daugherty,  and  defendant  Gouff,  and 
that  the  contract  made  between  plaintiff  Daugherty  and  de- 
fendant Gouff  was  a  valid  contract ;  that  the  profits  arising 
to  said  plaintiff  Daugherty  and  defendant  Gouff,  by  virtue 
of  said  contract,  were  $4,737.20  ;  that  there  is  due  from  the 
defendant,  Gouff,  to  the  plaintiff,  Daugherty,  as  the  remain- 
der of  his  share  of  said  profits,  $1,168.60;  that  the  defend- 
ant, Gouff,  is  insolvent,  as  alleged  in  said  plaintiff's  petition 
petition  ;  that  the  plaintiff  has  a  valid  and  equitable  lien 
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upon  the  warrant  described  in  the  plaintiff's  petition  for 
the  sum  of  $1,168.60,  if  the  full  amount  of  said  warrant 
be  realized  from  the  collection  or  sale  thereof,  and  if  not 
so  realized,  then  that  the  plaintiff  has  a  valid  $1,168.60 — 
$1,875  of  the  full  amount  realized  from  the  sale  or  collec- 
tion of  said  warrant. 

"  It  is  therefore  decreed  that  the  defendant,  Gouff,  within 
twenty  days  from  the  rising  of  the  court,  shall  pay  to  the 
plaintiff,  Daugherty,  $1,168.60,  and  on  failure  so  to  do 
the  sheriff  of  said  county  is  ordered  to  sell  said  warrant  as 
upon  execution,  aud  for  the  highest  bid  he  can  obtain,  and 
to  bring  the  proceeds  of  said  sale  into  court;  provided 
further^  if  there  be  funds  to  pay  said  warrant,  the  said 
sheriff  may  collect  the  same  and  bring  the  money  into 
court.  It  is  further  decreed  that  the  injunction  heretofore 
granted  shall  be  perpetual,  and  the  defendant,  the  county 
clerk  of  said  county,  is  forever  enjoined  from  delivering 
said  warrant  to  the  said  Gouff  unless  he,  the  said  Gouff, 
shall  first  comply  with  the  decree  of  this  court. 

"  It  is  further  decreed  that  the  plaintiff,  Daugherty,  and 
the  defendant,  Gouff,  shall  each  pay  half  the  costs;  to 
which  finding  and  decree  of  the  court,  the  defendant,  Gouff, 
and  the  plaintiff,  Daugherty,  each  except,  and  forty  days 
are  allowed  them  to  reduce  their  bill  of  exceptions  to  writ- 
ing, and  the  amount  of  the  appeal  undertaking  is  fixed  at 
$2,337.20,  to  be  approved  by  the  clerk  of  said  court." 

Abbott  &  Abbott  and  J.  J.  Halligan,  for  appellant. 

To  constitute  a  partnership  inter  «c,  there  must  be  a 
joint  undertaking  and  a  community  of  interest  in  profits 
and  losses.  Loomis  v.  Marshall^  30  Am.  Dec.,  696,  and 
notes  to  Id,y  p.  608.  Sodiker  v.  Applegate,  49  Am.  Rep., 
252.  There  must  be  a  joint  ownership  of  the  enterprise 
itself,  so  that  each  is  principal  with  right  to  control  and 
direct  the  affairs  pertaining  thereto.     Each  then  will  be 
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agent  to  the  other,  so  as  to  bind  him  by  his  acts  pertaining 
to  the  enterprise.  Parchen  v,  Andei^soUy  51  Am.  Rep.,  65. 
Bidiards  v.  GrinneU,  50  Am.  Rep.,  727.  Cuiley  r.  Edwards^ 
51  Am.  Rep.,  614.  Boston  &  Colorado  Smelting  Co.  v. 
Smith,  43  Am.  Rep.,  3.  Smith  v.  Knight,  71  111.,  148. 
Parker  v.  Canfidd,  9  Am.  Rep.,  317.  Leggett  v,  Hyde, 
17  Am.  Rep.,  244.  It  is  held  that  an  agreement  to  share 
profits  will  constitute  such  persons  partners  as  to  third 
persona  without  notice,  but  will  not  make  them  partners 
inter  se.  To  share  profits  for  servioes  rendered  or  capital 
fhrnished  is  but  a  method  of  fixing  compensation,  and 
never  constitutes  such  persons  partners  intn-  se.  Wait's 
Actions  and  Defenses,  p.  112,  and  cases.  And  as  to  third 
persons,  the  authorities  do  not  seem  to  hold  that  the  per- 
sons so  situated  are  really  partners,  but  that  they  shall  be 
BO  held,  and  be  estopped  from  denying  the  same,  in  order 
to  prevent  frauds  upon  third  persons  and  a  failure  of  jus- 
tice. Wait,  supra.  Harvey  v.  Childs,  22  Am.  Rep.,  387. 
When  partnership  is  claimed  and  denied,  the  burden  of 
proof  is  on  the  plaintiff.  Warren  v.  Chambers,  12  111.^ 
245.  Manhattan  Brass  Oo,  v.  Searle,  6  Am.  Rep.,  177* 
Smith  V.  Knight,  22  Am.  Rep.,  95-97. 

Hastings  &  McGintie,  for  appellee. 

Participation  in  profits'  renders  persons  partners  as  to 
third  persons,  as  a  general  rule.  But  if  from  the  circum- 
stances, or  agreement  of  the  parties,  it  satisfactorily  api^ears 
that  the  share  of  the  profits  is  not  taken  by  the  party  sought 
to  be  charged  in  the  character  of  a  partner,  but  in  the 
character  of  an  agent,  or  as  a  compensation  for  services 
done  or  advances  made,  the  rule  is  otherwise.  Niehoff  v^ 
Dudley,  40  111.,  406.  Parker  v.  Fergus,  4;$  111.,  437. 
Smith  V.  Vanderburg,  46  111.,  34.  LhUner  v.  MUiken,  47 
HI.,  178. 
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This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant, the  cause  of  action  being  stated  in  the  petition,  as 
follows  :  "  That  heretofore,  to-wit,  on  or  about  June  1, 
1884,  the  county  of  Keith,  in  the  state  of  Nebraska,  entered 
into  a  contract  to  and  with  said  defendant,  Samuel  S. 
Oouff,  to  build,  erect,  and  construct  a  wagon  road  bridge 
Across  the  Platte  river,  near  the  town  of  Ogallala,  in  said 
Keith  county,  Nebraska,  for  the  specified  and  agreed  sum 
of  $6  per  lineal  foot,  and  that  in  accordance  with  the 
terms  of  said  contract  said  Samuel  S.  Gouff,  at  or  soon 
•after  the  said  June  1,  1884,  entered  upon  the  construction 
of  said  bridge,  and  that  on  the  first  day  of  October,  1884, 
fiaid  Samuel  8.  Gouff,  being  wholly  insolvent  and  without 
oredit  or  commercial  slanding,  was  unable  to  proceed  with 
said  contract  or  to  procure  the  material  to  construct 
or  complete  said  bridge,  and  for  the  purpose  of  being  en- 
abled to  procure  material  and  complete  said  bridge  aoooiti- 
ing  to  the  terms  and  conditions  of  the  contract,  duly 
assigned,  transferred,  and  set  over  to  this  plaintiff  the  one- 
half  interest  in  all  the  profits  arising  from  the  building  of 
«aid  bridge,  and  this  plaintiff  at  once  procured  for  said 
defendant  Gouff  the  lumber,  hardware,  nails,  etc.,  that 
were  necessary  and  requisite  for  the  erection  and  comple- 
tion of  said  bridge,  and  that  said  defendant  Gouff  did  do 
as  aforesaid,  assign  and  transfer  the  one-half  interest  in 
and  to  the  profits  arising  from  the  building  of  said  bridge 
to  this  plaintiff,  for  and  in  consideration  of  this  plaintiff 
helping  to  procure  lumber,  hardware,  and  materials  of  all 
kinds  for  said  bridge,  procuring  freight  rates  and  payment 
of  freight  bills,  and  in  the  aid,  assistance,  and  credit 
extended  to  said  Gouff  by  this  plaintiff.  That  on  or  about 
the  1st  day  of  January,  1885,  said  Gouff  and  this  plaint- 
iff had  said  bridge  entirely  completed,  and  that  they  then 
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and  there  turned  over  the  same  to  said  Keith  county,  Ne- 
braska, and  the  same  was  by  said  county  duly  accepted 
and  approved,  and  that  heretofore,  to-wit,  on  the  said  1st 
day  of  October,  1884,  this  plaintiff  duly  notified  the 
board  of  county  commissioners  of  said  Keith  county, 
Nebraska,  of  the  assignment  to  him  of  the  one-half  inter- 
est in  said  contract,  and  that  he  also  notified  the  said 
defendant,  Howard  C.  Bleasdale,  who  was  then  and  is  yet 
the  duly  elected,  qualified,  and  acting  county  clerk  of  said 
Keith  county,  Nebraska,  of  such  assignment.  And  this 
plaintiff  put  said  assignment  upon  the  records  of  said 
Keith  county,  Nebraska,  where  it  still  remains.  And  this 
plaintiff  further  says  that  there  was  2,357  lineal  feet  in  said 
bridge,  and  that  the  same^  amounted  to  the  sum  of  $14,- 
142,  as  per  said  contract,  all  of  which  has  been  paid  by 
said  Keith  county,  Nebraska,  excepting  the  sum  of  $1,845, 
which  has  long  been  due  and  owing  by  said  Keith  county, 
Nebraska,  to  these  parties,  viz.,  to  this  plaintiff  and  to 
said  Gouff,  and  that  the  erection  and  'completion  of  said 
bridge  cost  the  sum  of  $8,380.76  and  no  more,  and  that 
the  net  profit  arising  from  the  building  and  construction 
of  said  bridge  to  this  plaintiff  and  said  defendant  Gouff, 
was  the  sum  of  $5,756.24,  one-half  of  said  sum  belonging 
to  this  plaintiff  and  one-half  to  said  defendant  Gouff,  to-wit, 
the  sum  of  $2,878.12  to  each  of  said  parties,  and  that  of 
the  amount  still  remaining  due  and  unpaid  from  Keith 
county  to  the  said  plaintiff  and  Gouff,  almost  the  entire 
amount,  viz.,  $1,778.12  belongs  to  and  is  the  sole  and  sep- 
arate property  of  this  plaintiff,  and  the  balance  of  said 
sum  of  $1,845  yet  remaining  due  and  unpaid  on  said 
bridge,  viz.,  the  sum  of  $66.88  and  no  more,  belongs  to 
and  is  the  separate  property  of  said  Gouff;  that  the  said 
Gouff  and  this  plaintiff  have  had  a  full  settlement  of  their 
affairs  relating  to  said  bridge,  and  the  balance  agreed  upon 
was  as  above  stated,  no  part  of  which  has  been  paid." 
The  defendant,  Gouff,  in  bis  answer,  admits  that  on  or 
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about  "the  first  day  of  June,  1884,  the  county  of  Keith, 
state  of  Nebraska,  entered  into  a  contract  with  said  de- 
fendant, S.  S.  Gouff,  to  erect,  build,  and  construct  a  wagon 
road  bridge  across  the  Platte  river,  near  the  town 
of  Ogallala,  in  said  Keith  county,  Nebraska,  for  the 
specified  and  agreed  sum  of  $6  per  lineal  foot,  and  that 
there  were  2,324^^  lineal  feet,  and'  that  the  same 
amounted  to  the  sum  of  $13,947.50,  and  that  in  accord- 
ance with  the  terms  of  said  contract  said  defendant,  Sam- 
uel S.  Gouff,  entered  upon  the  construction  and  erection  of 
said  bridge.  Denies  that  on  the  Ist  day  of  October,  1884, 
said  defendant  was  insolvent  and  without  credit  or  com- 
mercial standing  and  that  he  was  unable  to  proceed  with 
said  bridge  by  reason  of  his  nqf  being  able  to  procure  ma- 
terial to  construct  and  complete  said  bridge,  but  avers  the 
facts  to  be,  that  said  defendant  Gouff,  on  the  date  afore- 
said, was  and  ever  since  has  .been  solvent,  and  of  good 
credit  and  commercial  standing;  that  C.  G.  Cone  &  Co., 
who  are  lumber  driers  at  Crete,  Nebraska,  accepted  and 
negotiated  the  bonds  which  said  Keith  county,  Nebraska,  had 
issued  for  the  construction  of  said  bridge,  and  that  upon  the 
bonds  being  placed  in  their  hands  they,  the  said  C.  G.  Cone  & 
Co.,  furnished  to  said  S.  S.  Gouff  the  lumber  and  wooden 
material  necessary  for  the  construction  of  said  bridge;  that 
they  were  not  in  any  manner  influenced  to  do  so  by  plaint- 
iff, Matthew  A.  Daugherty,  nor  was  the  said  plaintiff, 
Daugherty,  ever  responsible  to  the  said  Cone  &  Co.  for  the 
payment  of  said  lumber  bill  or  any  part  thereof;  that 
said  defendant,  S.  S.  Gouff,  did,  on  his  own  credit,  com- 
mercial standing,  and  individual  responsibility,  unassisted 
by  said  plaintiff,  procure  the  necessary  hardware,  nails, 
and  all  <  ther  material  that  entered  into  the  construction  of 
said  bridge,  and  alone  and  unassisted  by  said  plaintiff 
Daugherty,  did  prosecute  the  building  of  said  bridge  to 
completion ;  denies  that  on  the  1st  day  of  October,  or  at 
any  other  time,  for  the  purpose  of  being  able  to  procure 
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material  to  construct  said  bridge,  or  for  any  other  purpose, 
he  assigned,  transferred,  or  set  over  to  said  plaintiff 
Daugherty  a  one-half  interest  in  all  profits  arising  from 
the  building  of  said  bridge;  denies  that  said  plaintiff 
Daugherty  procured  for  said  defendant  any  lumber,  hard- 
ware, nails,  or  material  whatever  for  the  construction  of 
said  bridge ;  denies  that  said  plaintiff  procured  freight 
rates  on  material  or  paid  fi-eight  bills  or  any  other  bills, 
but  avers  that  all  freight  and  other  bills  contracted  in  the 
construction  of  said  bridge  were  paid  by  said  defendant 
out  of  his  own  individual  resources;  denies  that  on  or 
about  the  1st  day  of  January,  1885,  said  plaintiff  and  de- 
fendant Gouff  had  said  bridge  entirely  completed,  and 
that  they  then  and  there  turned  over  said  bridge  to  said 
Keith  county,  Nebraska ;  denies  that  it  was  by  said  Keith 
county  duly  received  and  accepted  from  them,  the  said 
Daugherty  and  defendant  Gouff,  but  avers  that  on  or  about 
the  date  aforesaid  the  defendant,  Gouff,  alone  and  unassisted 
by  said  Daugherty,  had  said  bridge  completed,  and  that  it 
was  by  said  Gouff,  and  by  him  alone,  then  and  there  turned 
over  to  said  Keith  county,  Nebraska,  and  that  it  was  by 
said  Keith  county  duly  approved  and  accepted  from  said 
Gouff,  and  from  him  alone,  and  that  said  Keith  county 
then  and  there  issued  its  certificates  of  indebtedness  for  the 
snm  of  $1,845,  the  same  being  the  amount  then  and  still 
due  on  said  bridge  contract  to  this  defendant,  S.  S.  Gouff, 
and  to  him  alone,  and  that  no  claim  was  made  by  said 
plaintiff  Daugherty,  or  any  other  persoUj  on  or  to  said 
certificates  of  indebtedness  at  that  time.  *  *  * 
Defendant  denies  that  he  at  any  time  boasted  or  said  that 
by  procuring  the  warrant  in  his  own  name  he  could  cheat 
or  swindle  said  plaintiff,  or  words  to  that  effect.  Defend- 
ant, further  answering,  says  that  some  time  during  the 
month  of  May,  1884,  said  defendant  received  a  telegram 
from  said  plaintiff,  M.  A.  Daugherty,  requesting  said 
Gouff  to  meet  plaintiff  at  Big  Springs,  Nebraska,  and  said 
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defendant  in  complianoe  with  said  telegram  went  to  Big 
Springs  and  there  met  plaintiff  Daugherty ;  plaintiff  then 
and  there  told  said  defendant  that  he  could  secure  him^  de- 
fendant, the  contract  for  building  the  bridge  at  Ogallala^ 
and  that  if  defendant  Gouff  would  divide  the  net  profits 
,with  said  plaintiff,  he,  the  said  Daugherty,  would  procure 
the  contract  for  building  said  bridge  for  said  defendant 
Gouff,  and  would  procure  said  Gouff  and  his  men  railroad 
passes  during  the  building  of  said  bridge,  and  also  procure 
one-half  freight  rates  on  all  material  used  in  constructing 
said  bridge,  and  said  plaintiff  further  agreed  to  furnish 
one-half  of  the  bond  which  said  Keith  county  required  of 
said  defendant  Gouff  for  the  faithful  performance  of  said 
contract  and  of  the  amount  of  money  necessary  to  get  the 
work  under  way ;  and  to  meet  the  necessary  expenses  until 
there  should  be  an  estimate  made  on  the  work  done,  plaint- 
iff was  to  Ornish  one-half;  and  plaintiff  further  agreed  to 
divide  equally  with  this  defendant  any  money  which  he 
should  make  in  negotiating  the  bonds  which  said  Keith 
county  had  issued  for  the  construction  of  said  bridge,  or 
that  he  should  make  in  any  manner  that  pertained  to  said 
bridge,  and  defendant  Grouff  agreed  that  if  said  plaintiff^ 
Daugherty,  performed  the  aforementioned  proposition  and 
agreement  he  would  assign  to  him  a  one-half  interest  m 
the  net  profits  of  said  contract,  and  said  defendant  did 
write  on  the  back  of  said  contract  the  following :  ^  I  assiga 
one-half  interest  in  the  within  bridge  contract  of  the  net 
proceeds  from  the  contract  after  all  expenses  are  paid  for 
value  of  labor  and  expense  and  other  help,  etc.,  no  unnecessary 
outlay  be  added  cost  of  working,  own  labor  to  be  $2.50 
per  day  and  board.  S.  S.  Gouff.'  And  defendant  further 
says  that  the  said  plaintiff,  Daugherty,  performed  no  part 
whatever  of  his  part  of  the  agreement  relating  to  said  as- 
signment; that  he  never  procured  said  contract  for  said 
defendant,  but  that  the  said  contract  was  procured  by  this- 
defendant  unassisted  by  said  Daugherty ;  that  he,  Daugh- 
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erty,  did  not  procure  freight  rates  and  railroad  passes  for 
said  defei:dant  and  his  men  as  aforesaid,  and  that  he  did 
not  furnish  one-half  or  any  portion  of  said  bond  as  afore- 
said; that  plaintiflF  furnished  no  money  whatever  to  get 
said  work  started  or  money  needed  in  the  prosecution  of 
said  contract;  that  plaintiff  at  different  times  made  various 
sums  of  money  out  of  transactions  pertaining  to  said  bonds 
and  bridge,  and  that  said  plaintiff  wholly  failed  to  account 
to  said  defendant  Gouff  for  any  part  thereof,  and  that  in 
consequence  of  said  plaintiff  wholly  neglecting  and  refusing 
to  perform  his  part  of  said  agreement  this  defendant, 
Gouff,  never  completed  said  assignment;  and  defendant 
avers  that  said  Daugherty's  name  was  never  a  part  of  said 
assignment,  and  that  this  defendant  never  acknowledged  or 
delivered  said  assignment  to  said  Daugherty  or  to  any  one 
else/' 

There  are  other  allegations  in  the  answer  which  it  is  un- 
necessary to  set  out.  A  reply  is  filed,  to  which  it  is  not 
necessary  to  refer.  On  the  trial  of  the  cause  the  court 
found  "  for  the  plaintiff,  and  that  there  was  a  partnership  be* 
tween  the  plaintiff  and  defendant  in  the  construction  of  the 
bridge  mentioned  in  the  plaintiff's  petition,  and  that  the 
profits  in  the  construction  thereof  were  to  be  equally  di- 
vided between  the  plaintiff,  Daugherty,  and  defendant 
Gouff;  that  the  contract  made  between  the  plaintiff^ 
Daugherty,  and  the  defendant,  Gouff,  was  a  valid  contract; 
that  the  profits  arising  to  said  plaintiff  Daugherty  and 
defendant  Gouff  by  virtue  of  said  contract  were  $4,737.20 ; 
that  there  is  due  from  the  defendant,  Gouff,  to  the  plaintiff, 
Daugherty,  as  the  remainder  of  his  share  of  said  profits, 
11,168.60 ;  that  the  defendant,  Gouff,  is  insolvent  as  alleged 
in  said  plaintiff's  petition;  that  the  plaintiff  has  a  valid 
and  equitable  lien  upon  the  warrant  described  in  the  plaint- 
iff's petition  for  the  ^um  of  $1,168.60.''     The  defendant 


The  testimony  tends  to  show  that  in  February,  1884, 
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the  electors  of  Keith  oouDty  voted  $12,000  in  bonds  to  aid 
in  the  construction  of  a  public  bridge  across  the  Platte 
river  at  Ogallala  in  that  county ;  that  the  contract  to  con- 
struct the  bridge  was  soon  afterwards  let  to  the  Union 
Pacific  R.  R.  Company.  The  railway  company  seems  to 
have  taken  the  contract  in  order  to  procure  a  substantial 
structure,  and  not  as  a  means  of  profit.  The  auditor  and 
secretary  of  state  refused  to  register  and  certify  the  bonds, 
and  the  railway  company  reiused,  until  the  bonds  were 
negotiated,  to  construct  the  bridge.  Matters  remained  in 
abeyance  for  a  considerable  time,  the  citizens  of  Ogallala 
and  the  county  authorities  being  anxious  to  secure  the  con- 
struction of  the  bridge.  Some  time  about  June  1,  1884, 
the  plaintiff,  who  seems  to. have  been  interested  in  real  es- 
tate in  Keith  county,  had  a  number  of  conversations  with 
the  county  officers  of  that  county  in  regard  to  the  disposi- 
tion of  the  bonds  and  the  construction  of  the  bridge,  and 
orally,  at  least,  he  was  requested  to,  if  possible,  secure  a 
contractor  for  the  bridge  and  a  purchaser  for  the  bonds. 
The  bonds  could  not  be  negotiated  unless  certified  and  reg- 
istered as  required  by  law.  The  plaintiff,  with  C.  G. 
Cone  &  Co.,  of  Crete,  thereupon  undertook  to  bring  a 
case  in  the  supreme  court  to  determine  the  validity  of  the 
bonds  on  a  contract  with  the  county  board  of  Keith  county, 
that  they  would  be  allowed  5  per  cent  with  the  accrued 
interest.  The  case  is  reported  in  16  Neb.,  608,  the  va- 
lidity of  the  bonds  being  sustained.  In  the  month  of  May, 
1884,  the  defendant  had  submitted  a  proposition  to  the 
county  commissioners  of  Keith  county  to  construct  the 
bridge  in  question,  as  follows : 

"  To  the  Board  of  County  Commissioners  of  Keith  County^ 
Nebraska : 
"Gentlemen — I  hereby  submit  to  you  the  following 
proposition :  I  will  take  the  contract  for  the  building  of  the 
bridge  across  the  Platte  river,  at  Ogallala,  Neb.,  at  the 
point  where  the  Union  Pacific  R.  R.  Co.  left  it,  and  will 


JANUARY  TERM,  1888.  116 

Daugherty  v.  Gouff. 

coDipiote  the  same  according  to  the  plans  and  specifications 
now  on  file  in  your  office,  for  the  sum  of  $6  per  lineal 
foot,  you  to  pay  for  the  same  as  follows :  eighty  per  cent 
of  the  cost  of  the  material  when  the  bridge  material  is  on 
the  ground  and  the  work  ready  to  be  begun^  and  eighty 
per  cent  of  the  work  done  each  Saturday  night,  as  the 
work  progresses,  estimates  to  be  made  on  the  work  by  the 
board  of  county  commissioners,  and  the  balance  to  be  paid 
when  the  work  is  completed,  and  in  case  the  bonds  voted 
be  not  negotiated  and  your  county  does  not  have  the  money 
to  make  the  payments  as  aforesaid,  then  you  to  deliver  to 
me  the  bonds  voted  for  the  building  of  the  bridge,  and  in 
addition  you  to  issue  to  me  certificates  of  indebtedness  in 
the  lieu  of  the  payments  as  above  specified,  and  I  will 
deliver  up  to  you  again  on  such  certificates  of  indebtedness 
Mrhen  payments  are  made  to  me  as  aforesaid,  and  I  will 
also  deliver  back  to  you  on  such  bonds,  and  you  can  n^o- 
tiate  the  same,  you  to  make  payments  to  me  of  the 
amounts  due  me  under  the  proposition  when  the  money  is 
realized  on  the  bonds.  I  will  place  the  material  on  the 
ground  for  the  building  of  the  bridge  as  soon  as  it  can  be 
done  after  the  proposition  is  accepted,  and  will  complete 
the  bridge  as  soon  ajs  it  can  be  done  thereafter,  probably 
within  ninety  days  from  the  time  work  is  begun. 
"DatedMay  31,  1884. 

"S.  S.  GOUFF.'^ 
This  proposition  was  on  the  4th  day  of  June,  1884,  ac- 
cepted. Some  considerable  delay  occurred  before  the  defend- 
ant was  able  to  give  satisfactory  bonds.  The  plaintiff 
secured  the  abandonment  of  the  contract  to  build  the 
bridge  in  controversy  by  the  U.  P.  R.  R.  Co.,  and  secured 
from  that  company  an  agreement  for  half  rates  on  all 
material  used  in  the  construction  of  the  bridge.  The  de- 
fendant seems  to  have  been  unable  to  make  any  progress 
during  the  summer  in  the  purchase  of  material,  or  in  per- 
fecting arrangements  to  comply  with  the  contract,  and 
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seemed  at  one  time  to  have  been  on  the  point  of  abandon-* 
ing  the  contract  because  of  inability  to  proceed.  A  num- 
ber of  his  letters  are  in  the  record  showing  great  anxiety 
to  have  the  plaintiff  assist  him  with  the  work^  and  it  waa 
not  until  after  the  contract  set  out  in  the  answer,  between 
the  plaintiff  and  defendant,  had  been  entered  into  that  any 
progress  was  made  towards  the  construction  of  the  bridge* 
The  testimony  tends  to  show  that  the  plaintiff  was  the 
moving  spirit  that  secured  the  negotiation  of  the  bonds, 
the  letting  of  the  contract  for  the  erection  of  the  bridge  ta 
the  defendant;  that  secured  the  material  to  construct  the 
bridge,  and  in  fact  seemed  to  be  at  every  point  where  hia 
services  were  needed.  A  contract  is  set  out  in  the  record 
between  C.  G,  Cone  &  Co.,  and  the  defendant,  dated  Sep-* 
tember  25,  1884,  for  the  furnishing  of  the  material  of  the 
bridge  at  a  specified  price.  But  from  Mr.  Coneys  own  tea^ 
timony  it  is  evident  tfiat  he  would  take  no  risks  and  would 
furnish  nothing  unless  the  money  was  in  the  county  treas^ 
ury  to  pay  for  it.  There  are  some  matters  connected  with 
furnishing  the  lumber  which  Mr  Cone  does  not  explain 
very  clearly,  but  perhaps  they  are  not  very  material  in 
this  case.  The  controlling  question  in  this  case  is,  Did  the 
plaintiff  substantially  comply  with  the  terms  of  the  con- 
tract set  out  in  the  answer  ?  and  in  our  view  the  testimony 
clearly  establishes  that  fact.  He  was  therefore  entitled  to 
a  division  of  the  profits. 

It  is  difficult  to  determine  the  exact  cost  of  the  bridge, 
there  being  no  definite  testimony  on  that  point  except  that 
of  the  defendant. 

Some  objection  was  made  on  the  re-argument  to  the 
form  of  the  action,  it  being  claimed  that  an  action  at  law 
would  lie.  The  case,  however,  clearly  comes  within  the 
equitable  jurisdiction  of  the  court,  being  the  settlement  of 
a  partnership  transaction. 

Some  objection  is  made  that  the  plaintiff  was  paid  $200 
by  Keith  county  for  services  connected  with  the  negotia-* 
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tion  of  the  bonds  and  letting  of  the  contract.  Keith 
county  is  not  here  complaining,  and  the  matter  is  not  set 
out  in  the  answer  in  a  form,  even  if  true,  to  affect  the 
validity  of  the  contract  with  the  defendant.  The  defend- 
ant also  claims  that  he  is  entitled  to  share  in  the  commis- 
sion received  in  n^otiating  the  bonds,  but  there  is  no 
proof  whatever  that  he  was  connected  in  any  manner  with 
such  n^otiation  or  had  any  right  to  any  of  the  commis- 
sion received  for  that  service. 

The  amount  due  to  the  plaintiff  and  defendant  respect- 
ively, as  found  by  the  court  below,  is  to  be  paid  to  the 
plaintiff  and  defendant  by  the  treasurer  of  Keith  county, 
the  warrant  not  to  be  sold  to  the  highest  bidder;  and  as 
thus  modified  the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


The  State  of  Nebraska,  ex  rel.  The  Board  of 
Transportation  of  the  State  of  Nebraska,  v. 
The  Fremont,  Elkhorn  and  Missouri  Valley 
Railroad  Company. 

1.  Bailroads:  powers  of  state  bo abd:  compbohisb.  Section 
one  of  the  act  to  regulate  railroads,  prevent  npjost  discrimina- 
tion, and  to  provide  for  a  board  of  transportation,  etc.,  requires 
•all  charges  made  for  any  service  rendered  or  to  be  rendered 
in  the  transportation  of  property  by  railway  companies  to  be 
reasonable  and  just,  and  prohibits  every  unjust  and  unreason- 
•able  charge,  and  declares  it  to  be  unlawAil.  Therefore,  where 
the  board  of  transportation  finds  that  the  charges  on  a  line  of 
railway  are  not  reasonable  and  just,  and  orders  a  reduction  of 
such  rates  33}  per  cent,  such  board  cannot  enter  into  a  compro- 
mise with  the  railway  companies  by  which  the  charges  within 
the  state  shall  be  in  excess  of  the  rates  found  to  be  reasonable 
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and  just,  in  oonaideration  of  certain  reductions  in  rates  on  in 
and  oat  freight  to  and  from  Chicago  and  other  common  pointflL 

2.  :   :    FIXKD  BATES  AND  CHABGES.    It  is  the  dnty  of 


the  board  to  fix  rates  and  charges  within  the  state  at  such  sum 
as  shall  be  reasonable  and  jast,  and  make  findin^K  of  the  fact. 
Ite  findings  are  prima  facie  evidence  of  the  truth  of  the  same, 
but  when  issue  is  taken  upon  them  in  court,  the  question  of 
what  are  reasonable  and  just  charges  must  be  determined  lik^ 
other  questions  of  fact. 

Motion  to  dismiss. 

J,  B.  Hawley  and  T,  M.  Marqaett^  for  respondent,  for 
the  motion. 

William  Leese,  Attorney  Gena^cd,  and  0.  P.  MasoUy 
coiUra. 

Maxwell,  J. 

In  September,  1887,  the  board  of  transportation  required 
the  respondent  to  reduce  its  freight  rates  within  the  state 
33 J  per  cent.  The  respondent  neglected  to  comply  with 
the  order,  whereupon  the  board  filed  a  petition  in  this  court 
setting  forth  the  facts  and  praying  for  a  writ  of  mandamus 
to  compel  the  respondent  to  comply  with  the  order.  The 
respondent  demurred  to  the  petition,  and  after  full  argu^ 
ment  the  demurrer  was  overruled  and  leave  given  to  answer. 
See  22  Neb. ,  31 3.  The  respondent  now  files  an  answer  (omit^ 
ting  formal  parts)  as  follows: 

"Defendant  admits  that  on  the  first  day  of  July,  a.d. 
1887,  the  said  officers  composing  said  board,  so  created, 
entered  upon  their  duties  as  such  board,  and  ever  since 
have  been  and  now  are  acting  as  such  board  of  transporta-^ 
tion. 

**  Defendant  admits  that,  under  the  provisions  of  said 
act,  said  board  was  clothed  with  certain  powers,  and  were 
given  general  supervision  of  all  railroads  operated  by  steam. 
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in  this  state,  and  it  was  made  the  duty  of  said  board  to 
inquire  into  any  n^lect  of  (Juty  or  violation  of  any  of  the 
laws  of  this  state,  and  to  carefully  investigate  any  com- 
plaint made  in  writing  and  under  oath,  concerning  any 
unjust  discriminations  against  any  person,  firm,  corpora- 
tions, or  locality,  either  in  rates,  facilities  furnished,  or 
otherwise;  admits  that  the  Lincoln  board  of  trade  and 
freight  bureau  filed  a  complaint  in  writing  and  under  oath, 
against  the  defendant,  as  set  forth  in  the  relator's  petition 
embodied  in  said  writ  herein,  and  for  the  particulars  thereof 
the  defendant  refers  to  a  copy  of  said  petition  made  a  part 
of  said  writ;  admits  that  such  proceedings  were  had  on  said 

complaint;  that  on  the  day of. ,  A.D.  1887,  an 

answer  was  filed  and  issue  joined,  and  a  hearing  was  had  of 
the  matters  complained  of,  and  that  a  finding  of  facts  was 
made  by  said  board  of  transportation  on  the  24th  day  of  Sep- 
tember, 1887,  that  the  charges  for  the  services  rendered  and 
to  be  rendered  by  the  respondent  were  unjust  and  unreason- 
able and  prohibited  by  law ;  that  said  finding  of  facts  in- 
formed said  defendant  of  the  extent  of  such  alleged  unjust 
charges,  and  also  said  board  required  said  defendant  to 
comply  with  its  finding  and  order  from  and  afler  the  first 
day  of  October,  1^87;  admits  that  'Exhibit  A,'  filed  with 
the  relator's  petition  herein,  contains  a  copy  of  all  the  pro- 
ceedings had  and  done  by  said  board  of  transportation  in 
the  premises  up  to  the  time  of  the  filing  of  the  petition 
herein,  and  including  the  said  complaint  filed  before  said 
board  of  transportation,  the  answer  of  defendant,  and  the 
findings  of  fact,  and  the  said  order  of  said  board  of  trans- 
portation, as  aforesaid ;  admits  that  it  did  not  comply  with 
said  order  of  said  board  of  transportation  within  the  time 
limited  by  said  order,  because  the  defendant  really  and  in 
good  faith  believed  that  the  charges  made  by  the  defendant, 
and  all  of  them,  for  the  transportation,  handling,  storage, 
and  receiving  and  delivering  of  freight  were  reasonable 
and  just,  and  that  said  board  of  transpoi*tation  had  no  legal 
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power  or  authority,  upon  the  said  petition  filed  before  it, 
or  otherwise,  to  require  and  order  the  defendant  to  reduce 
its  rates  and  chaises  for  such  service;  still  it  was  true  at 
the  time  said  order  was  made,  and  before  and  after  the 
making  thereof,  the  defendant  was  desirous  of  so  adjusting 
its  rates  and  charges  for  the  transportation  of  property, 
and  for  the  receiving,  delivering,  storage,  and  handling 
thereof,  as  to  receive  the  concurrence,  support,  and  approval 
of  said  board  of  transportation ;  that  the  proper  officers 
and  agents  of  the  defendant  had  often  expressed  to  the  said 
board  of  transportation,  and  the  members  thereof,  such 
desire  and  wish  upon  the  part  of  the  defendant ;  that  the 
members  of  said  board  of  transportation  had  from  time  to 
time  expressed  the  wish  to  the  officers  representing  the 
defendant  and  other  railroad  companies  in  this  state  that 
an  adjustment  of  the  freight  tariffs  and  charges  might  be 
made  on  the  various  railroads  in  the  state,  that  should  re- 
duce the  then  existing  rates  and  charges,  and  that  should 
be  uniform  as  applied  to  the  different  lines  of  road  in  the 
state ;  that  for  the  purpose  of  consummating,  if  possible, 
such  an  object,  and  for  the  purpose  of  securing,  if  possible, 
harmony  of  action  between  the  board  of  transportation  and 
the  various  railroad  companies  of  this  state,  a  meeting  was 
held  by  said  board  of  transportation  at  their  rooms  in  the 
city  of  Lincoln,  on  the  13th  day  of  October,  a.d.  1887,  at 
which  the  general  manager,  general  freight  agent,  and  gen- 
eral attorney  of  the  defendant  were  present  and  participated. 
There  were  also  present  and  participating,  officers  of  the 
Burlington  &  Missouri  River  Railroad  Company,  of  the 
Union  Pacific  Railroad  Company,  the  Missouri  Pacific 
Railroad  Company,  and  the  representatives  of  other  rail- 
roads of  this  state.  The  proceedings  of  such  board  of 
transportation,  on  the  said  day,  were  duly  entered  of  I'ecord 
in  the  records  of  said  board,  and  a  copy  thereof  is  hereto 
attached,  marked  *  Exhibit  B,'  and  made  a  part  of  this 
answer;  that  on  the  14th  day  of  October,  a.d.  1887,  a 
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meeting  of  said  board  of  transportation  was  held  at  their 
rooms  in  the  city  of  Lincoln,  at  which  the  same  represent- 
atives of  railroads  were  present  as  on  the  previous  day. 
The  action  ^nd  proceedings  of  said  board  of  transportation, 
on  said  last  named  day,  were  duly  entered  of  record  by 
^d  board  of  transportation  in  the  records  of  said  board, 
■and  a  copy  of  said  .proceedings  is  hereto  attached,  marked 
^Exhibit  C,'  and  made  a  part  of  this  answer;  that  on  the 
27th  day  of  October,  a.d.  1887,  at  a  meeting  of  said  board 
of  transportation,  held  at  their  rooms  in  the  city  of  Lincoln, 
further  proceedings  were  had  by  said  board  of  transporta- 
tion, and  entered  of  record  in  the  recoixJ  of  proceedings  ol 
fiaid  board,  a  copy  of  which  last  named  record  and  pro- 
ceedings is  hereto  attached,  marked  '  Exhibit  D,'  and  made 
a  part  of  this  answer;  that  defendant  has  in  all  things 
•carried  out  and  complied  with  the  orders,  understandings, 
^nd  agreements  as  made  and  entered  into,  as  aforesaid,  on 
ihe  said  thirteenth  and  fourteenth  days  of  October,  as  afore- 
.said,  and  the  schedules  and  tariffs  of  rates  and  charges  on 
freight  and  property  on  all  the  lines  of  railroad  of  the 
•defendant,  in  this  state,  and  between  all  stations  on  de- 
fendant's Hues  of  railroads,  aforesaid,  went  into  effect  and 
use,  by  the  defendant,  on  the  31st  day  of  October,  1887, 
.as  provided,  ordered,  agreed  upon,  and  required  by  said 
proceedings  of  said  board  on  the  13th  and  14th  days  of 
October,  as  aforesaid,  and  the  reduction  of  freights  and 
-charges  upon  coal,  lumber,  and  grain,  as  provided  in  said 
arrangement,  agreement,  and  proceedings,  have  been  made 
and  carried  out  as  provided  and  agreed  upon  in  said  pro- 
ceedings of  October  13th  and  14th,  as  aforesaid. 

"By.  reason  of  the  premises  said  findings  and  order  of 
«aid  board  of  transportation,  made  and  entered  on  the  24th 
<iay  of  September,  1887,  have  been  satisfied,  superseded, 
set  aside,  and  revoked.  And  the  defendant  further  says 
that  the  reductions  in  rates  and  charges  made  on  the  de- 
iendant^s  line  of  railroads,  in  and  by  the  said  agreement. 
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arrangement,  and  proceedings  of  October  13th  and  14th, 
as  aforesaid,  and  in  consequence  thereof,  as  hereinbefore 
stated  and  set  forth,  are  greater  in  the  aggregate  than  those 
ordered  by  said  board  of  transportation  by  its  order  of 
September  24th,  as  aforesaid,  and  are  in  all  respects  reason- 
able and  just;  that  it  entered  into  said  agreement  and 
arrangement  to  reduce  the  rates  and  charges  on  transporta- 
tion of  freight,  as  aforesaid,  in  good  faith  and  for  the  pur- 
pose of  settling  the  question  with  the  board  of  transporta- 
tion, believing  then  and  now  that  the  low  rates  thereby 
agreed  upon,  adopted,  and  fixed  by  the  board,  as  aforesaid, 
were  too  low,  and  lower  than  this  defendant  ought  to  be 
required  to  make,  but  the  defendant  consented  thereto,  and 
put  the  same  into  operation  with  the  belief  that  the  agree- 
ment and  arrangement  aforesaid  would  be  fully  and  fairly 
carried  out,  and  that  this  suit  would  be  dismissed,  and  that 
this  defendant  would  not  in  any  way  be  complained  of  in 
regard  to  freights  and  charges,  but  would  be  free  from 
complaint,  as  it  believes  in  justice  it  ought,  both  before  the 
board  of  transportation  and  the  courts." 

The  compromise  referred  to  as  "exhibit  B,"  is  as  follows : 
(October  13th,  1887)  "Mr.  Kimball  stated  that  the  com. 
panics  had  agreed  to  submit  a  uniform  distance  tariff,  and 
to  agree  to  reduce  the  tariff  on  hard  coal  from  Chicago  to 
Nebraska  points  west  of  the  Missouri  river  sixty  cents  per 
ton ;  on  lumber,  to  all  Nebraska  points,  from  two  to  three 
cents  per  hundred  pounds;  and  on  grain,  to  points  where 
such  reduction  had  not  as  yet  been  made,  from  eight  to 
thirteen  cents  per  hundred  pounds.  The  board  took  the 
same  under  consideration,  and  after  consultation,  adopted 
and  submitted  the  following  proposition : 

"  *  Resolved,  That  the  board  of  transportation  accept  the 
proposed  compromise  of  a  reduction  in  the  tariff  rates  on 
coal,  lumber,  and  grain,  as  proposed  by  the  representatives 
of  the  railway  companies,  and  a  reduction  of  the  distance 
tariffs  of  said  companies ;  Provided^  That  the  distance  tar- 
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iffs  of  said  railways  shall  be  made  by  using  the  tariff  rate 
on  first-class  freight  as  given  in  Tariff  No.  249  of  the  B. 
&  M.  R.  R.  as  the  standard  basis,  and  the  rates  on  the 
other  classes  of  freight  shall  be  determined  in  accordance 
with  the  formula  given  in  the  letter  of  the  board  to  Mr. 
Holdr^.' 

"  Upon  the  presentation  of  the  above  resolution  it  was 
taken  under  advisement  by  the  representatives  of  the  rail- 
ways, and  pending  such  consideration  the  board  instructed 
the  clerk  to  inform  the  said  representatives  that  in  case 
such  proposition  was  adopted  all  pending  controversies 
would  be  dismissed. 

"The  meeting  adjourned  until  Friday,  October  14th, 
1887,  without  any  conclusion  being  reached. 

"H.  A.  Babcock, 
** President  pro  tern, 

"  October  14th,  1887.  The  board  met  pursuant  to  ad- 
journment, the  same  members,  secretaries,  and  represent- 
atives of  railways  being  present  as  on  yesterday.  The 
companies  submitted  another  proposition,  and  the  same  was 
considered  by  the  board,  and  the  following  recommendation 
was  introduced : 

"'The  secretaries  of  the  board  of  transportation,  having 
had  the  second  proposition  under  consideration,  submit  the 
following  resolution,  and  recommend  its  adoption : 

" '  Resolved^  That  in  consideration  of  a  reduction  of  sixty 
oents  per  ton  on  hard  coal  from  Chicago  and  common 
points  to  all  points  in  Nebraska  west  of  range  nine  east  of 
the  sixth  principal  meridian,  and  a  reduction  in  the  rates 
upon  grain,  from  all  Nebraska  stations  to  Chicago  and 
common  points,  of  from  eight  to  thirteen  cents  per  hun- 
dred pounds  from  the  tariff  rate  in  force  April  1,  1887, 
and  a  reduction  in  the  rates  upon  lumber  from  eastern  and 
north-eastern  points  to  all  Nebraska  stations,  of  from  two 
to  three  cents  per  hundred  pounds  from  the  rate  in  force 
at  the  present  date,  the  board  of  transportation  hereby^ 
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accepts  the  proposed  distance  tariflF  as  agreed  upon  by  the 
railroad  companies  and  presented  to  said  board ;  Provided^ 
That  in  no  event  shall  the  present  rate  be  raised  by  this 
action,  either  in  the  present  distance  or  distributing  tariffs; 
ATid  provided  further^  That  in  every  instance  where  this 
proposed  compromise  tariff  is  lower  than  the  present  dis- 
tributing tariffs  the  compromise  tariff  shall  prevail/  " 
Afterwards  the  board  entered  an  order  as  follows : 
"October  27th,  1887.     At  a  called  meeting  of  the  board 
of  transportation  holden  on  the  27th  day  of  October,  1887, 
among  other  things,  the  following  proceedings  were  had : 
"Mr.  G.  L.  Laws  introduced  the  following  resolution 
and  moved  its  adoption : 

"Whereas,  The  F.,  E.  &  M.  V.  R.  R.  has  substan- 
tially complied  with  the  order  of  this  board  reducing  local 
freight  rates  between  all  stations  on  its  lines  of  railroads 
in  this  state,  therefore, 

"  Resolved,  That  it  is  the  sense  of  this  board  that  the 
mandamus  case  against  said  F.,  E.  &  M.  V.  R.  R.  now 
pending  in  the  supreme  court  of  this  state  in  the  name  of 
this  board  be  continued,  and  the  supreme  court  is  hereby 
respectfully  requested  to  continue  said  case  till  the  Janu- 
ary, 1888,  term  of  said  court,  to  the  end  that  the  board 
may  be  ftiUy  advised  as  to  the  advantages  gained  by  the 
reduction  in  rates  agreed  upon. 

"G.  L.  Laws, 
"Joseph  Scott, 
"  H.  A.  Babcock, 
"Board  of  Transportation, 
"Upon   the   adoption  of   the  above  resolution,  those 
voting  in  the  affirmative  were :  G.  L.  Laws,  H.  A.  Bab- 
cock, and  Joseph  Scott.     Those  voting   in   the  negative 
were :  William  Leese." 

The  attorneys  for  the  respondent  claim  that  they  have 
complied  with  the  order  of  the  board,  and  now  move  to 
dismiss  the  action.     The  respondent  does  not  claim  that  it 
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has  reduced  its  rates  in  the  state  33|  per  ceut,  but  that  the 
reduction  in  rates  over  lines  with  which  it  is  connected 
with  Chicago,  together  with  the  reduction  made  by  it  on 
its  lines  within  the  state,  are  equivalent  to  33J  per  cent 
within  the  state. 

The  attorney  general  contends,  first,  that  the  board  has 
no  authority  to  enter  into  a  compromise  of  this  kind;  and 
second,  if  it  has,  the  respondent  and  the  other  railroads 
within  the  state  have  not  complied  with  the  terms  of  such 
compromise. 

Two  questions  are  presented  for  determination:  First,  the 
authority  of  the  board  to  enter  into  a  compromise  of  this 
kind ;  and  second,  whether  in  fact  the  respondent  and  other 
roads  have  complied  with  the  terms  thereof. 

The  first  section  of  the  act  to  regulate  railroads,  prevent 
unjust  discrimination,  provide  for  a  board  of  transportation 
and  define  its  duties,  etc.,  [Comp.  Stat.,  1887,  Art.  VIII., 
Ch.  72],  provides  that,  "all  charges  made  for  any  ser-i 
vice  rendered  or  to  be  rendered  in  the  transportation  of 
passengers  or  property,  as  aforesaid,  or  in  connection 
therewith,  or  for  the  receiving,  delivery,  storage,  or  haiid-^ 
ling  of  such  property  shall  be  reasonable  and  just,  and 
every  unjust  and  unreasonable  charge  for  such  service  ia 
prohibited  and  declared  to  be  unlawful.^ 

Other  sections  follow  which  provide,  in  effect,  that 
every  person  shall  be  charged  the  same  price  for  the  same 
service,  and  prohibiting  all  pooling  of  earnings  and  unjust 
discrimination  against  either  person  or  place. 

The  key-note  of  the  act  is,  that  "  all  charges  made  for 
any  service  rendered  or  to  be  rendered  in  the  transporta-^ 
tion  of  passengers  or  property,  or  in  connection  therewith, 
shall  be  reasonable  and  just.  And  every  unjust  and  un^ 
reasonable  charge  for  such  service  is  prohibited  and  de-t 
clared  to  be  unlawful.'* 

To  carry  into  effect  the  provisions  of  the  act,  the  board 
of  transportation  was  created,,  with  full  powers  to  deter- 
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mine  in  the  first  instance  what  rates  are  reasonable  and 
just,  what  unjust  and  unreasonable,  and  to  prevent  unjust 
discrimination.  As  recently  held  by  this  court,  the  power 
of  such  board  for  these  purposes  is  full,  ample,  and  com- 
plete. The  power  of  the  board,  however,  is  derived 
entirely  from  the  statute.  When  the  board  finds  that  the 
charges  for  transportation  on  any  railway  in  the  state  are 
unjust  and  unreasonable,  in  other  words,  are  not  reason- 
able and  just,  such  board  is  required  to  make  a  finding  of 
the  facts  and  fix  the  rate  at  such  sum  as  it  deems  reason- 
able and  just.  Now,  if  the  board  finds  the  charges  of  the 
railway  companies  within  the  state  to  have  been  unjust  and 
unreasonable  to  the  extent  of  33^  per  cent,  is  it  any  an- 
swer to  such  finding  to  say  that  the  rates  to  and  from  Chi- 
cago are  also  unreasonable  and  unjust?  We  think  not. 
The  question  before  the  board  is  as  to  the  rates  within  the 
state.  Its  findings  of  fact  are  merely  prima  facie  evidence 
of  the  same,  and,  in  case  the  truth  thereof  is  denied,  must 
be  determined  like  any  other  controversy  in  court  where 
facts  are  aFserted  on  one  side  and  denied  on  the  other. 
Many  parties  residing  within  the  state  do  not  desire  to  ship 
goods  out  of  the  state,  but  to  various  points  within  the 
same.  It  certainly  cannot  be  claimed  that  they  must  be 
compelled  to  pay  unjust  and  unreasonable  rates  in  order 
that  other  parties,  who  desire  to  ship  out  of  the  state,  may 
ship  on  more  advantageous  terms.  The  board,  therefore, 
cannot  enter  into  any  compromise  or  arrangement  with  any 
railway  company  that  will  sanction  or  continue  rates  within 
the  state  which  are  not  reasonable  and  just.  As  the  board 
had  previously  found  that  the  charges  upon  the  respond- 
ent's lines  of  railway  within  the  state  were  too  high  by 
3Si  per  cent,  and  there  is  no  finding  by  such  board  in 
conflict  therewith,  the  reduction  in  rates  of  freight  to  and 
from  Chicago  cannot  be  accepted  as  a  condition  of  retain- 
ing unjust  and  unreasonable  rates  within  the  state.  We 
conclude,  therefore,  that  the  so-called  compromise  was  in 
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excess  of  the  power  of  the  board,  unauthorized,  and  does 
not  constitute  a  defense  to  this  action.  In  saying  this, 
however,  there  is  no  doubt  of  the  good  faith  of  the  secre- 
taries and  also  of  the  board  in  their  efforts  to  secure  a 
reduction  of  in  and  out  rates,  which  constitute  a  large  part 
of  the  charges  for  freight.  Such  rates  seem  to  have  been 
raised,  apparently  without  cause,  just  prior  to  the  taking 
effect  of  the  Interstate  Commerce  Act,  and  the  effort  of 
the  boai'd  was  to  secure  a  reduction  to  the  rates  existing 
prior  to  that  time. 

The  attorney  general  contends  that,  although  rates  have 
been  reduced  to  the  published  schedules  in  force  on  the 
different  railways  in  the  state  on  the  1st  day  of  April, 
1887,  yet  such  published  schedules  did  not  represent  the 
actual  charges  to  shippers ;  that  secret  rebates  were  the  rule, 
and  that  the  rebates  in  many  cases  amounted  to  a  consider- 
able proportion  of  the  charges.  One  of  the  attorneys  for 
the  respondent,  who  represents  one  of  the  principal  railway 
companies  in  the  state,  during  the  argument  of  the  case,  in 
answer  to  inquiries  by  the  associates  of  the  writer,  stated, 
in  effect,  that  such  rebates  did  exist  to  a  large  extent,  and 
that  it  was  impossible  to  tell  just  what  the  average  rates  were 
prior  to  April  1, 1887.  It  is  apparent,  therefore,  that  the 
railway  companies  have  not  reduced  the  rates  to  those  in 
force  prior  to  April  1, 1 887,  It  will  not  do  to  say  that  the 
published  rates  were  the  rates ;  they  would  only  be  such 
when  they  are  adhered  to.  If  they  are  not  the  rates  actually 
charged  and  collected,  less  the  rebates,  then  the  rates  must 
be  determined  by  deducting  the  rebates  from  the  nominal 
charges,  and  stating  the  average  of  the  deduction.  This  is 
in  the  power  of  the  railways  to  do,  and  until  it  is  done 
they  have  not  complied  with  the  terms  of  the  alleged 
compromise. 

The  motion  to  dismiss  the  action  is  overruled. 

Judgment  accordingly. 
The  other  judges  concur. 
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The  State  of  Nebraska,  ex  eel.  S.  H.  Burnham,. 
V.  H.  A.  Babcock,  Auditor  of  Public  Accounts^ 
AND  G.  L.  Laws,  Secretary  of  State. 

1.  Statutes:   AMENDMENTS.   An  act  to  amend  Section  25  of  chapter 

18  of  the  Compiled  Statutes  of  1885  was  passed  and  approved 
March  SO,  1887,  to  take  e0ect  from  date,  and  on  the  sacoeeding 
day  an  act  was  passed  to  amend  the  second  division  of  section- 
25  of  chapter  18  of  the  Compiled  Statutes  of  1885.  Edd^  That 
the  amendment  related  to  the  section  25  as  amended  on  March 
30, 1887. 

2.     :    :    CONSTITUTIONAL  LAW.    The  word  " Section,'** 

when  relating  to  an  act  passed  by  the  legislature,  refers  to  a 
subdivision,  and  although  designated  in  the  amendatory  act^ 

division  two  of  section  25,  chapter  18,  yet  being  in  £nct  a  section 
it  is  not  in  oonflict  with  section  11,  article  IIL  of  the  constitu- 
tion. 


3.  :  :  .  An  act  will  not  be  declared  unconsti- 
tutional and  void  unless  it  is  clearly  so,  and  where  an  amend- 
ment is  so  distinctly  pointed  out  that  there  is  no  difficulty  lib 
ascertaining  to  what  chapter  it  was  intended  to  apply,  and  it 
is  germane  to  the  title  of  the  act  amended,  ordinarily  it  will  be^ 
sustained. 

Original  application  for  mandamus* 

Marquettj  Deweese  &  Hally  for  the  relator,  cited :  CoU 
well  V.  Chamberliny  43  N.  J.  Law,  387.  Fiebleman  v. 
/State,  98  Ind.,  516.  Timm  v.  Harrison^  109  111.,  593. 
Dogge  v.  State,  17  Neb.,  140.  StaU  v.  Berka,  20  Id.,  376. 
People  V.  Hoffman,  97  111.,  284. 

William,  Leese,  Attorney  General,  for  respondent,  dted  r 
Town  of  Martinsville  v.  Frieze,  33  Ind.,  507.  Jones  v^ 
Commissioners,  21  Mich.,  236.  Tuscaloosa  Bridge  Co.  v^ 
Olmstead,  41  Ala.,  9.  Lehman  v.  McBride,  15  Ohio  State^ 
601. 
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Maxwell,  J. 

This  is  an  application  for  mandamus  to  compel  the  au- 
ditor to  register  and  certify  certain  bonds  issued  by  Logan 
county  tor  the  erection  of  a  court-house.  The  case  is  sub- 
mitted upon  the  following  stipulation : 

"It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  hereto  that  the  annexed  transcript,  marked  '  Exhibit 
A/  and  which  is  incorporated  into  and  made  a  part  of  this 
stipulation,  is  a  true  and  accurate  history  and  transcript  of 
all  things  connected  with  and  pertaining  to  the  voting  of 
$5,000  of  bonds  of  the  county  of  Logan,  state  of  Nebraska, 
on  the  1st  day  of  October,  1887,  said  bonds  having  been 
presented  to  the  auditor  of  state  for  r^istration,  and  he 
having  refused  to  register  said  bonds  solely  on  the  ground 
that  the  law  of  1887,  being  chapter  28,  entitled  *Att 
act  to  amend  the  second  division  of  sections  25  and  26,, 
chapter  18  of  the  Compiled  Statutes  of  1885,  so  that  the 
county  boards  shall  have  power  to  borrow  money  and  issue 
bonds  for  the  payment  thereof  to  erect  or  otherwise  pro- 
vide the  necessary  county  buildings,'  is  unconstitutional 
and  void. 

"It  is  further  stipulated  and  agreed  that  the  relator 
herein  has  purchased  the  said  Logan  county  bonds,  and  is. 
the  owner  thereof. 

"  This  question  is  submitted  for  the  consideration  and 
decision  of  the  court.  If  it  shall  be  held  that  the  law 
above  designated  is  constitutional  and  valid^  then  the  writ 
of  mandamus  shall  be  issued  to  the  auditor  and  secretary^ 
of  state,  requiring  them  to  register  and  certify  said  bonds> 
above  described." 

On  the  30th  day  of  March,  1887,  a  bill  was  duly- 
passed  and  approved  to  amend  section  25  of  chapter  18  of 
the  Compiled  Statutes  of  1881,  as  follows: 

''  It  shall  be  the  duty  of  the  county  board  of  each  oounty — 
9 
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"  First — To  cause  to  be  annually  levied  and  collected, 
taxes  authorized  by  law  for  county  purposes  not  exceeding 
one  dollar  and  fifty  cents  on  the  one  hundred  dollars  val- 
uation, unless  authorized  by  a  vote  of  the  people  of  the 
county,  and  in  addition  thereto  sufficient  to  pay  the  inter- 
est and  create  a  sinking  fund  for  the  payment  of  the  prin- 
cipal of  all  indebtedness  which  existed  at  the  adoption  of 
the  constitution  November  1,  1875. 

"  Second — To  erect  or  otherwise  provide,  when  neces- 
sary, and  the  finances  of  the  county  will  justify  it,  and 
keep  in  repair  a  suitable  court-house,  jail,  and  other  neces- 
sary county  buildings,  and  to  provide  suitable  rooms  and 
offices  for  the  accommodation  of  the  several  courts  of  record, 
the  county  board,  clerk,  treasurer,  sheriff,  clerk  of  the  dis- 
trict court,  county  superintendent  and  county  attorney,  and 
to  provide  suitable  furniture  therefor.  But  no  appropria- 
tion exceeding  fifteen  hundred  dollars  shall  be  made  for 
the  erection  of  any  county  building  without  first  submit- 
ting the  proposition  to  a  vote  of  the  people  of  the  county 
at  a  general  election,  and  the  same  is  ordered  by  two-thirds 
of  the  legal  voters  voting  thereon. 

"Third — ^To  provide  and  keep  in  repair,  when  the 
finances  of  the  county  will  permit,  suitable  fire  proof  safes 
for  the  county  clerk  and  county  treasurer. 

"  Fourth — To  provide  suitable  books  and  stationery  for 
the  use  of  the  county  board,  county  clerk,  county  treas- 
urer, county  judge,  sheriff,  clerk  of  the  district  court,  county 
superintendent,  and  county  attorney. 

"  Fifth — To  cause  to  be  published  at  the  close  of  each 
annual,  regular,  or  special  meeting  of  the  board  a  brief 
statement  of  the  proceedings  thereof,  in  one  newspaper  of 
general  circulation  published  in  the  county,  and  also  their 
proceedings  upon  the  equalization  of  the  assessment  roll; 
Provided,  That  no  publication  in  a  newspaper  shall  be  re- 
quired unless  the  same  can  be  done  at  an  expense  not  ex- 
ceeding one-third  of  the  legal  rate  for  advertising  notices. 
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"Sixth — At  their  r^iilar  meeting  in  January  of  each 
year,  to  prepare  an  estimate  of  the  necessary  expenses  of 
the  county  during  the  ensuing  year,  the  total  of  which  shall 
in  no  instance  exceed  the  amount  of  taxes  authorized  by  law 
to  be  levied  during  that  year,  including  the  amounts  necessary 
to  meet  outstanding  indebtedness,  as  evidenced  by  bonds^ 
coupons,  or  warrants  legally  issued,  and  such  estimate,  con- 
taining the  items  constituting  the  amount,  shall  be  entered  at 
large  upon  their  records  and  published  four  successive 
weeks  before  the  levy  for  that  year  in  some  newspaper 
published  and  in  general  circulation  in  the  county,  or,  if 
none  is  published  there,  in  some  newspaper  of  general  cir- 
culation therein,  and  no  levy  of  taxes  shall  be  made  for 
any  other  purpose  or  amount  than  are  specified  in  such 
•estimate  as  published,  but  any  item  or  amount  may  be 
stricken  from  such  estimate  or  reduced  at  the  time  the  levy 
is  made.  If  any  levy  shall  be  made  in  excess  of  such  es- 
timate, the  tax  shall  not  therefore  be  void,  but  the  mem- 
bers of  the  county  board  and  their  sureties  shall  be  jointly 
and  severally  liable  uj)on  their  official  bonds  for  the  full 
amount  of  such  excess,  which  shall  be  collected  by  civil 
action  as  in  other  cases,  for  the  use  of  the  school  fund  of 
the  county.  If  the  members  of  the  said  board  neglect  to 
comply  with  any  other  provision  of  this  section,  the  tax 
shall  not  therefore  be  void,  but  they  shall  be  liable  to  a 
penalty  of  five  hundred  dollars,  to  be  recovered  by  civil 
action  as  in  other  cases,  for  the  use  of  the  school  fund  of 
the  county. 

"  Seventh — That  in  all  cases  where  any  public  bridge, 
or  any  public  building,  the  property  of  any  county  within 
this  state,  shall  be  injured  or  destroyed  by  any  person  or 
persons,  either  negligently,  carelessly,  or  willfully  and 
maliciously,  it  shall  be  the  duty  of  the  county  board  of  the 
proper  county,  for,  and  in  the  name  of  the  county,  to  sue 
for  and  recover  such  damages  as  shall  have  accrued  by 
reason  thereof,  and  the  money  so  recovered  shall  be  paid 
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into  the  treasury  of  the  proper  county,  and  be  by  the 
treasurer  credited  to  the  fund  out  of  which  bridge  or 
building  was  constructed  or  repaired. 

"  Sec  2.  That  section  one,  of  which  this  act  is  amenda^ 
tory,  and  all  acts  or  parts  of  acts  in  conflict  with  this  act, 
are  hereby  repealed. 

"  Sec.  3.  Whereas,  an  emergency  exists,  therefore  thia 
act  shall  take  efiPect  and  be  in  force  from  and  after  its 


"Approved  March  30,  1887." 

On  the  succeeding  day  the  following  act  was  passed  and 
approved: 
"  An  act  to  amend  the  second  division  of  sections  26  and 

26,  chapter  18  of  the  Compiled  Statutes  of  1885,  so  that 

county  boards  shall  have  power  to  borrow  money  and 

issue  bonds  for  the  payment  thereof,  to  erect  or  otherwise 

provide  the  necessary  county  buildings. 
"  Be  it  enacted  by  the  Legislaiure  of  the  State  of  Nebraaka:^ 

"  Section  1.  Division  second  of  section  25,  chapter  18, 
Compiled  Statutes,  is  hereby  amended  so  as  to  read  aa 
follows: 

"  Sec.  25.  To  erect  or  otherwise  provide  a  suitable  court- 
house, jail,  and  other  necessary  county  buildings,  and  for 
that  purpose  to  borrow  money  and  issue  the  bonds  of  the 
county  to  pay  the  same;  to  keep  the  said  buildings  in  re^ 
pair  and  to  provide  suitable  rooms  and  offices  for  the  ao- 
commodation  of  the  several  courts  of  record,  the  county 
board,  clerk,  treasurer,  sheriif,  clerk  of  the  district  court, 
and  county  superintendent  and  county  attorney,  provided 
said  county  attorney  shall  hold  his  office  at  the  county 
seat,  and  suitable  furniture  therefor.  But  no  appropria- 
tion exceeding  fifteen  hundred  dollars  ($1,500)  shall  be  made 
for  the  erection  of  any  county  building  without  first  submit- 
ting the  proposition  to  a  vote  of  the  people  of  the  county 
at  a  general  election,  or  a  special  election  ordered  by  said 
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lx)ard  for  that  purpose,  and  the  same  is  ordered  by  three- 
fifths  of  the  legal  voters  voting  thereon." 

Sec.  11,  Art.  III.  of  the  constitution,  provides  that, 
"  Every  bill  and  concurrent  resolution  shall  be  read  at 
large  on  three  difiPerent  days  in  each  house,  and  the  bill 
and  all  amendments  thereto  shall  be  printed  before  the  vote 
is  taken  upon  its  final  passage.  No  bill  shall  contain 
more  than  one  subject,  and  the  same  shall  be  clearly  ex- 
pressed in  its  title." 

Two  questions  are  presented  by  the  record:  First,  does 
section  25,  as' amended  on  the  30th  day  of  March,  1887, 
take  the  place  of  section  25,  chapter  18,  Compiled  Statutes 
of  1885  ?  Second,  is  the  amendment  of  section  25,  passed 
and  approved  March  31,  1887,  in  conflict  with  section  11, 
Art.  III.  of  the  constitution? 

As  to  the  first  proposition,  the  amendment  took  im- 
mediate effect  upon  its  passage,  and  was  in  force  when  the 
act  referred  to  amending  the  second  division  of  section  25, 
chapter  18,  was  passed  and  took  effect.  It  is  true  that  the 
amendment  did  not  date  in  the  year  1885,  but  this  would 
lead  to  no  confusion,  because  the  chapter  amended  is  found 
in  the  compilation  of  1 885.  This  court  has  held  hereto- 
fore that  all  that  the  law  requires  is,  that  the  amendatory 
statute  shall  be  definite  and  certain  as  to  the  statute 
amended  and  germane  to  the  title  of  the  original  act.  And 
that  may  be  accomplished  as  well  by  designating  the  chap- 
ter in  the  Compiled  Statutes  as  by  referring  to  the  act  by 
its  title.  The  legislature  alone  decides  upon  the  title  of  an 
act  or  an  amendment  thereto,  and  it  will  not  be  declared 
unconstitutional  unless  it  is  clearly  so.  Dogge  r.  State,  17 
Neb.,  143.  In  our  view,  therefore,  the  section  intended  to 
be  amended  is  clearly  pointed  out,  and  is  not  void  &s  beiug 
within  the  constitutional  inhibition. 

The  second  definition  given  by  Webster  of  the  word 
*'  section,"  so  far  as  it  relates  to  this  subject,  is  as  follows : 

"  A  part  separated  from  the  rest;  a  division  ;  a  portion  ; 
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as,  specifically,  (a)  A  distinct  part  or  portion  of  a  book 
or  writing ;  the  subdivision  of  a  chapter,  the  division  of 
a  law  or  other  writing ;  a  paragraph ;  an  article ;  hence, 
'the  character  §,  often  used  to  denote  such  a  division." 

A  correct  definition  of  the  word,  probably,  as  applied 
to  a  chapter  in  a  statute,  is  a  subdivision.  In  the  case  at 
bar  section  25  is  subdivided  into  seven  diflerent  parts, 
each  of  which  treats  of  distinct  powers  of  the  county 
board.  In  fact  they  are  seven  sections,  as  much  so 
as  the  other  sections  in  the  chapter,  although  classified  as 
subdivisions  of  section  25.  In  construing  the  power  of 
the  legislature  it  is  the  duty  of  this  court  to  sustain  acts 
duly  passed  and  approved  unless  they  are  clearly  inimical 
to  the  provisions  of  the  constitution.  Now,  the  amend- 
ment in  this  case  is  clear  and  definite,  both  as  to  the 
part  of  the  chapter  to  be  amended  and  to  the  powers  con- 
ferred on  the  county  board.  It  certainly  will  not  do  for 
this  court  under  such  circumstances  to  declare  an  act  un- 
constitutional upon  merely  technical  grounds,  viz.,  that 
the  subdivision,  although  a  section  within  the  meaning 
of  that  word,  is  not  so  designated  in  the  statute. 

The  authority  from  Indiana  sustaining  a  contrary  view 
seems  to  place  too  much  stress  upon  a  mere  name.  We 
entertain  a  very  high  r^ard  for  that  able  court,  but  are 
unable  to  give  our  assent  to  its  conclusions  in  that  case. 

The  question  of  the  amendment  of  statutes  has  been  be- 
fore this  court  in  a  number  of  cases.  In  Miller  v.  Hur^ 
ford,  13  Neb.,  17,  the  title  of  the  act  was  to  amend  sec- 
tions 50,  51,  71,  and  105  of  an  act  entitled  an  act  to  pro- 
vide a  system  of  revenue,  approved  February  16th,  1869, 
and  it  was  held  that  an  act  to  amend  two  or  more  sections, 
which  were  designated,  would  be  sustained,  and  that  if  it 
was  sought  to  amend  sections  not  in  the  act  sought  to  be 
amended  the  latter  would  be  rejected  as  surplusage. 

In  State  v.  Laughlln,  14  Cent.  Law  Journal,  454, 
where  one  Pate  was  indicted  for  gj^mbling,  under  an  act 
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the  title  of  which  was,  "An  act  to  amend  section  1549  of 
Art.  VIII.  of  Revifsed  Statutes,  relating  to  offenses  against 
public  morals  and  decency,  or  the  public  police  and  mis- 
cellaneous offenses,"  the  court  sustained  the  amendment  as 
valid,  and  the  same  ruling  was  held  in  the  City  of  Kamas 
V.  Payne,  71  Mo.,  159,  the  last  section  of  the  act  being 
rejected  as  independent  matter.  See  also  State  t\  Ransom, 
73  Mo.,  78. 

In  Comstock  v.  Judge,  39  Mich.,  195,  it  was  held  that 
the  practice  of  amending  sections  by  reference  thereto,  in- 
stead of  by  reference  to  subjects  of  the  entire  statute,  is 
not  a  satisfactory  compliance  with  the  constitutional  re- 
quirement, yet  where  the  amendment  is  plain  and  can  be 
carried  out  it  may  be  held  valid,  even  though  the  section 
numbers  of  the  original  act  and  of  the  amendment  are  in 
confusion.  See  also  People  v.  Common  Council,  38  Mich., 
636.  Bawviari  v.  Cockrill,  6  Kas.,  311.  Prescott  v.Beebe, 
17  Id.,  320.     State  v.  Bankers,  etc.,  Ass'n.,  23  Id.,  499. 

Sufficient  doubt  existed  in  this  case,  in  view  of  the  In- 
diana decision,  to  warrant  the  defendants  in  asking  this 
court  to  construe  the  statute  before  certifying  the  bonds, 
and  it  is  evident  that  they  and  the  attorney  general  have 
acted  in  the  utmost  good  faith  to  prevent  the  possibility 
of  purchasers  of  the  bonds  being  defrauded  of  their 
money  by  reason  of  the  want  of  authority  to  issue  the 
same.  But  according  to  the  well-established  rule  of  this 
court,  that  an  act  will  be  sustained  unless  it  is  clearly  in 
conflict  with  the  constitution,  and  not  finding  such  conflict 
in  this  case,  the  acts  referred  to  will  be  sustained  as  being 
valid,  and  a  peremptory  writ  will  issue  as  prayed  for  in 
the  petition. 

Judgment  Aocx)RDiNGLy. 

The  other  judges  concur. 
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Joel  T.  Albright,  plaintiff  in  error,  v.  John.  L. 
Brown  et  al.,  defendants  in  error. 

1.  Sale :   lien  :    pailubk  to  pay  :    replevin  :    verdict.    A 

being  poeseased  of  a  stock  of  goods  upon  which  B  had  a  lien 
sold  the  same  to  C  for  the  sam  of  $2,470,  the  balance  over  and 
above  the  lien  of  B  to  be  paid  upon  the  delivery  of  the  stock. 
There  veas  also  an  arrangement  between  B  and  0,  whereby  C 
was  to  transfer  to  B  certain  real  estate  in  satisfaction  of  his  lien. 
C  took  possession  of  the  goods  without  transferring  the  real  estate 
to  B,  or  paying  the  balance  due  to  A,  whereupon  A  entered  and 
took  possession  of  the  store  and  goods.  In  an  action  of  re- 
plevin by  C  against  A,  Held,  That  a  verdict  in  favor  of  A  for 
the  value  of  the  goods  was  sustained  by  the  testimony. 

2.  Instructions  set  out  in  the  opinion,  ffddy  Properly  given. 

9.  Beplevin:  intervention  by  mortoaoeb.  In  an  action  of 
replevin  where  goods  were  taken  possession  of  by  an  alleged 
purchaser,  and  there  was  a  lien  upon  the  goods  which  the  par- 
ties had  failed  to  set  up  during  the  trial,  the  mortgagee  will 
be  permitted  to  intervene  upon  such  terms  as  may  be  just,  in 
order  that  bis  rights  and  those  of  the  mortgagor  to  the  goods  In 
controversy,  or  their  value,  may  be  determined  in  the  action. 

Error  to  the  district  court  for  Thayer  county.  Tried 
below  before  Morris,  J. 

0.  H.  Scott  and  A.  R.  Scott,  for  plaintiff  in  error,  cited : 
Adams  v.  Nebraska  City  National  Bank,  4  Neb.,  373. 
Qine  v.  Libby,  46  Wis.,  129.  Hall  v.  Sampson,  35  N. 
Y.,  274. 

W.  0.  Hambel  and  ThomxLS  Ryan,  for  defendants  in 
error,  cited:  Sviro  v.  HoUe,  2  Neb,  192.  AuUman, 
Miller  <fe  Co.  v.  MaUory,  5  Neb.,  180. 

Maxwell,  J. 

This  is  an  action  in  replevin,  brought  by  the  plaintiff 
against   the   defendants   in   the  district  court  of  Thayer 
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<50unty  to  recover  the  possession  of  a  stock  of  goods.  The 
answer  is  a  general  denial.  On  the  trial  of  the  cause 
the  jury  found  a  verdict  in  favor  of  the  defendants,  and 
that  the  value  of  the  goods  was  the  sum  of  $2,400,  and 
judgment  was  rendered  on  the  verdict. 

The  testimony  tends  to  show  that  on  or  about  the  17th 
day  of  February,  1886,  one  Ellison  had  a  chattel  mort- 
age or  bill  of  sale  on  the  defendants'  stock  of  goods,  on 
wiiich  it  is  said  there  was  due  the  sum  of  $1,800;  that  on 
that  day  the  plaintiff  made  a  proposition  to  the  defendants 
to  purchase  the  stock  o£  goods  subject  to  the  mortgage  for 
the  sum  of  $2,470,  including  the  mortgage.  The  excess 
•over  the  |1,800  was  to  be  paid  to  the  defendant  Brown  on 
the  delivery  of  the  stock.  There  was  an  arrangement  be- 
tween the  plaintiff  and  Ellison  whereby  the  plaintiff  was 
to  satisfy  the  chattel  mortgage,  by  conveying  to  Ellison 
certain  real  estate.  On  the  morning  of  the  day  of  the  sale 
the  sheriff  levied  certain  executions  on  the  goods  to  the 
amount  of  $252.79,  and  took  -  possession  of  the  goods. 
These  on  the  same  day  were  released,  upon  Ellison  and 
the  plaintiff  entering  into  a  written  agreement  to  pay  the 
amc'int  due  in  thirty  days.  This  amount,  on  March  15th 
thereafter,  was  paid  by  Ellison.  The  testimony  tends  to 
show  that  there  was  some  delay  in  the  transfer  of  the  deeds 
from  the  plaintiff  to  Ellison,  and  also  that  there  was  some 
objection  made  to  them  by  the  plaintiff.  On  the  18th  of 
February,  1886,  the  plaintiff  gave  Brown  an  order  on 
Ellison  for  the  payment  of  money,  without  specifying  any 
sum.  Brown  presented  the  order  to  Ellison,  who  refused 
t4)  pay  the  same  unless  there  was  a  sum  specified  therein. 
There  seems  to  have  been  some  delay,  either  by  accident 
or  design,  in  making  payment,  and  Ellison  had  been  gar- 
nished in  certain  actions  wherein  Brown  was  defendant, 
and  wholly  failed  to  pay  the  excess  in  his  hands  above  the 
amount  claimed  in  the  garnishment  proceedings.  The  de- 
fendant testifies  that  he  never  made  an  absolute  delivery  of 
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the  goods  to  the  plaintiff,  or  the  key  to  the  store  in  which 
they  were  situated;  that  the  delivery  was  conditional  upon 
his  being  paid  the  balance  over  and  above  the  amount  of 
the  chattel  mortgage,  and  that  he  has  never  been  paid  such 
sum,  and  therefore  the  contract  is  terminated.  The  plaint- 
iff testifies  that  the  delivery  was  absolute,  and  that  the 
balance  would  be  paid  as  soon  as  the  exact  amount  could 
be  ascertained ;  that,  in  fact,  it  had  been  tendered  to  the 
defendant,  less  the  amount  claimed  on  the  garnishment 
proceedings,  and  that  he  had  refused  to  receive  it.  The 
testimony  also  tends  to  show  that  the  key  of  the  store  was 
delivered  to  a  clerk  of  the  plaintiff  on  the  18th  of  Febru- 
ary, 1886,  and  that  on  the  next  day  the  lock  on  the  front 
door  of  the  store  was  changed  by  the  plaintiff.  On  the  19th 
both  the  plaintiff  and  defendant  seem  to  have  been  in  the 
store,  although  but  few  sales  seem  to  have  been  made.  On 
Sunday  night,  the  21st  of  February,  1886,  the  defendant 
Brown  unlocked  the  front  door  of  the  store  and  again  took 
full  possession,  and  claimed  to  be  the  owner,  and  in  the 
morning  refused  to  admit  the  plaintiff  into  the  store» 
Nothing  seems  to  have  been  done  for  several  days,  but  on 
the  4th  of  March,  1886,  the  plaintiff  instituted  this  action. 
The  sole  question  presented  is  the  right  of  the  plaintiff  to 
the  goods. 

Lockwood,  one  of  the  defendants,  testified : 

Q.  Did  you  hear  Jo.  Albright  say  anything  at  any 
time  in  relation  to  his  interest  in  the  goods? 

A.  Yes;  he  told  me  Monday  morning  that  he  had  no 
interest  in  it  at  all,  that  he  was  not  out  a  dollar,  and  didn't 
allow  to  have  any  interest,  and  that  he  would  not  take 
hold  till  Ellison  turned  the  keys  over  to  him. 

Q.     What  did  he  say  about  his  deeds  ? 

A.  He  said  that  he  had  the  deeds  in  his  possession,  and 
the  notes  and  mortgages,  and  that  he  was  not  going  to  turn 
them  over  till  he  got  them. 

Q.  What  did  he  say,  if  anything,  in  relation  to  a  final 
settlement  with  Ellison? 
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A.  He  said  he  wouldn't  have  anything  to  do  with  the 
stock  of  goods  till  he  finally  settled  with  Ellison. 

Q.     On  what  day  was  that? 

A.  That  was*  on  Monday,  the  day  Mr.  Brown  took 
possession. 

Q,     Where  was  that? 

A.  Mr.  Albright  was  in  the  store,  and  I  was  near  the 
back  door. 

Q.     Did  you  see  him  after  that  conversation? 

A.  He  came  around  and  said  he  didn't  blame  us,  and 
that  he  had  no  interest  in  it,  and  didn't  care.  He  allowed 
to  make  Mr.  Ellison  turn  the  stock  of  goods  to  him. 

The  plaintiff  virtually  admits  this  testimony  is  true.  It 
is  sought  to  connect  the  plaintiff  with  the  chattel  mortgage, 
or  bill  of  sale,  of  Ellison  on  the  goods  in  question,  but  the 
testimony  fails  to  show  that  Ellison  had  taken  possession 
under  his  chattel  mortgage,  or  bill  of  sale,  or  that  the 
plaintiff's  title  is  derived  from  that.  Indeed,  the  character 
of  the  instrument  is  left  in  doubt,  as  it  was  neither  intro- 
duced nor  offered  in  evidence.  The  defendant  claims  that 
he  had  been  paying  Ellison  five  per  cent  a  month.  If  such 
statement  is  true  he  may  have  a  defense,  at  least  in  part, 
against  the  mortgage  or  other  instrument  possessed  by 
Ellison.     But  those  questions  do  not  enter  into  this  c&se. 

Objections  are  made  to  the  instructions  of  the  court, 
which  were  as  follows : 

"The  property  in  question  was  the  property  of  the  de- 
fendants on  the  16th  day  of  February,  a.d.  1886,  and  in 
their  possession,  but  plaintiff  claims  that  the  defendants 
sold  and  delivered  the  property  to  him  unconditionally 
and  absolutely,  or  that  the  property  was  sold  to  one  Elli- 
son and  delivered  to  plaintiff  as  a  purchaser  from  Ellison, 
and  that  the  property  was  unconditionally  and  absolutely 
delivered  to  him.  Defendants  claim  that  there  was  an 
agreement  to  sell,  but  that  there  was  no  delivery  in  fact, 
or- if  there  was  a  delivery,  it  was  coupled  with  the  coudi- 
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tion  that  the  title  should  not  pass  until  the  purchase  price 
^as  agreed  upon  was  paid/ and  that  the  same  was  not  paid^ 
and  that  they  rescinded  the  sale  and  retook  possession  of 
the  property.  * 

"The  burden  of  proof  is  upon  the  plaintiff  to  sustain 
the  material  allegations  of  his  petition  by  a  fair  preponder- 
-ance  of  the  evidence. 

"It  is  a  general  rule  of  law  that  when  goods  are  sold  on 
•condition  of  payment  being  made,  or  some  other  condition 
precedent  being  performed,  before  or  on  delivery,  then  an 
•absolute  and  unconditional  delivery  of  the  goods,  without 
requiring  at  the  time  of  the  delivery  payment  or  perform- 
•ance,  would  be  a  waiver  of  such  payment  or  performance 
as  a  condition  precedent,  and  a  complete  title  would  pass 
to  the  purchaser,  provided  that  at  the  time  of  such  deliv- 
■ery  it  was  the  intent  of  the  parties  that  it  should  be  abso- 
lute and  unconditional  delivery.  Though  it  is  important, 
it  is  not  absolutely  imperative,  that  the  vendor  declare  that 
he  does  not  waive  any  condition  of  the  sale  at  the  time  of 
«  delivery  to  the  vendee.  The  situation  of  the  parties,  the 
nature  of  the  transaction,  the  presumptions  of  honest 
^dealing,  and  like  considerations  may  be  taken  into  account 
in  determining  whether  any  of  the  conditions  of  the  sale 
have  been  waived. 

"  It  is  a  rule  of  law  that  a  sale  and  a  delivery  of  goods, 
on  condition  that  the  property  is  not  to  vest  until  the  pur- 
t^hase  money  is  paid*  or  secured,  does  not  pass  the  title  to 
the  purchaser  until  the  condition  is  performed;  and  the 
vendor,  in  case  the  condition  is  not  fulfilled,  has  a  right  to 
re-possess  himself  of  the  goods,  both  as  against  the  vendee 
or  one  purchasing  from  such  vendee  with  notice.  When 
goods  are  delivered  to  the  vendee  the  intention  of  the  par- 
ties determines  the  interpretation  to  be  given  to  the  de- 
livery. 

"If,  after  a  full  consideration  of  all  the  evidence  before 
you,    you  shall  find   that   there  was   a  delivery  of   the 
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goods  in  question^  and  that  such  delivery  was  absolute  and 
UDoonditionaly  and  was  by  the  parties  qo  intended,  then  the 
property  vested  in  the  plaintiff,  and  he  should  be  entitled 
to  recover. 

"  If,  on  the  other  hand,  you  should  find  that  there  waa 
a  delivery  to  plaintiff  of  the  goods  in  question,  but  that 
such  delivery  was  coupled  with  the  condition  that  the 
property  should  not  pass  until  the  purchase  price  was  paid, 
and  that  you  further  find  that  the  purchase  price  as  agreed 
upon  was  not  paid,  and  that  defendants  repossessed  them-^ 
selves  of  the  property,  then,  as  a  matter  of  law,  I  charge 
you  that  then  the  conditions  are  not  complied  with  on  the 
part  of  the  purchaser;  if  the  seller  has  done  all  he  agreed 
to  do  on  his  part,  then  the  seller  has  a  right  to  repossess 
himself  of  the  property,  and  such  repossession  is  a  rescind-^ 
ing  of  the  sale,  and  defendants  would  be  entitled  to  recover^ 

"The  parties  have  agreed  that  the  value  of  the  goods  m 
controversy  is  twenty-four  hundred  dollars. 

"You  are  the  judges  of  the  credibility  of  each  and  eveiy 
witness,  and  you  should  give  the  testimony  of  each  and 
every  witness  such  weight  as,  from  all  the  facts  and  cir^ 
cumstances  in  proof  before  you  in  this  case,  you  shall  deom 
the  same  entitled  to ;  it  is  your  duty,  if  you  can,  to  rea)u- 
cile  the  testimony  of  the  witnesses,,  if  there  be  any  disa- 
greement between  them,  but  if  you  cannot,  then  you  must 
determine  from  all  the  evidence  before  you  which  of  the 
witnesses  is  entitled  to  the  greater  credit. 

"  In  coming  to  any  conclusion  in  this  case  you  should  be 
governed  by  the  evidence  introduced  before  you,  and  by 
that  alone ;  disregard  entirely  any  remarks  by  counsel  not 
warranted  by  the  evidence,  if  any  such  have  been  made. 

"  If  you  find  for  the  defendant,  his  damages  will  be  the 
value  of  the  goods  in  this  case,  $2,400,  aud  interest  thereon 
from  the  date  of  the  replevin  to  the  first  day  of  this  term 
of  court,  at  the  rate  of  seven  per  cent  per  annum." 

These  instructions  are  based  upon  the  testimony,  and 
there  was  no  error  in  giving  the  same. 
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Cobb,  J. 

This  was  an  action  of  replevin  brought  in  the  distridt 
court  of  Cherry  county  by  the  plaintiff  in  error  against 
the  defendant  in  error,  for  certain  cattle  and  sheep  de- 
scribed in  the  pleadings.  The  plaintiff  in  the  court  below 
alleges  in  his  petition  that,  "  he  has  a  special  property  ia 
the  following  described  goods  and  chattels,  to-wit :  Seven 
hundred  and  fifty  head  of  sheep  of  various  ages,  as  follows, 
by  virtue  of  a  written  contract  entered  into  with  one  Wil- 
liam  E.  Lee ;  that  plaintiff,  on  or  about  the  2.'jth  day  of 
November,  1882,  took  possession  of  a  flock  of  1,200  sheep 
belonging  to  and  the  property  of  said  Lecj  by  the  terms- 
of  which  contract  plaintiff  was  to  retain  the  possession  and 
control  of  and  care  for  said  sheep  for  a  term  of  four 
years  from  said  date,  all  of  said  sheep  and  the  increase- 
thereof  to  remain  the  property  of  said  Lee  until  the  ex- 
piration of  said  term  of  years,  and  that  said  750  head 
of  sheep  are  a  part  of  said  flock,  and  the  propeHy  of  said 
Wm.  E.  Lee,  and  plaintiff  is  entitled  to  tlie  immediate- 
possession  of  the  same,  the  value  of  which  possession  ia 
$1,875.  Also  that  he  has  a  special  property  in  the  fol- 
lowing described  goods  and  chattels,  to-wit:"  describing 
ten  head  of  neat  cattle,  "by  virtue  of  a  written  contract  en- 
tered into  with  one  R.  W.  Hyde,  dated  July  20,  1883,. 
plaintiff  took  possession  of  said  cows  and  others  owned 
by  said  Hyde,  and  by  the  terms  of  said  contract  was  to. 
retain  possession  and  control  of  and  care  for  the  same 
for  a  term  of  five  years  fi'om  the  date  of  said  con- 
tract, and  plaintiff  is  entitled  to  the  immediate  posses- 
sion of  the  same,  which  possession  is  of  the  value  of  $350^' 
Plaintiff  further  alleges  that  defendant  wrongfully  detains^ 
said  goods  and  chattels  from  the  possession  of  the  plaintiff,, 
and  has  wrongfully  detained  the  same  for  thirteen  days,, 
to  plaintiff's  damage  in  the  sum  of  $100.     Plaintiff  further- 
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alleges  that  said  property  was  seized  under  a  writ  of  exe- 
cution issued  on  a  judgment  rendered  in  favor  of  Joseph 
A.  Sparks  and  against  plaintiff,  rendered  in  the  county 
court  of  Cherry  county  on  the  6th  day  of  January,  1886^ 
for  goods  sold  and  delivered,"  etc. 

It  appears  from  the  record  that  the  suit  was  originally 
commenced  against  James  Connelly,  sheriff,  but  upon  ap- 
plication the  defendants  in  error  herein  were  substituted 
defendants  in  the  action.  After  being  substituted  as 
defendants,  they  answered  in  the  action,  admitting  that  at 
the  time  of  the  commencement  of  the  suit  the  property 
described  in  said  petition  was  in  the  custody  of  James 
Connelly,  sheriff  of  "  this  "  county,  under  and  by  virtue 
of  an  execution  issued  by  the  county  court  of  said  Cherry 
county,  as  set  forth  in  the  petition,  and  denying  each  and 
every  other  material  allegation  in  said  petition  contained^ 

There  was  a  trial  to  a  jury,  with  a  verdict  and  judg- 
ment for  the  defendants.  The  plaintiff  brings  the  cause 
to  this  court  on  error. 

The  following  are  the  errors  assigned : 

1.  The  verdict  is  not  sustained  by  sufficient  evidence; 

2.  The  verdict  is  contrary  to  the  evidence. 

3.  The  court  erred  in  admitting  evidence  on  the  part  of 
the  defendants  which  was  objected  to  by  plaintiff  at  the- 
time,  and  to  which  rulings  of  the  court  admitting  such, 
evidence,  the  plaintiff  duly  excepted. 

4.  Error  in  the  assessment  of  damages,  the  same  being; 
too  large. 

5.  Errors  of  law  occurring  at  the  trial  and  excepted! 
to  by  the  plaintiff. 

6.  The  court  erred  in  giving  the  fiftb  instruction! 
given  to  the  jury  on  the  court's  own  motion. 

7.  The  court  erred  in  giving  the  sixth  instructionv 

8.  The  court  erred  in  giving  the  seventh  instructionr 
given  by  the  court  to  the  jury  upon  the  court's  own  motion. 

9.  The  court  erred  in  giving  instruction  numbered 
three  asked  for  on  the  part  of  the- defendant. 

10 
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10.     The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  evidence  tends  to  prove  that  some  time  in  the  fall  , 
of  1882  the  plaintiflF  drove  a  band  of  some  three  thousand 
or  more  sheep,  which  had  been  driven  from  Oregon  that 
year,  into  the  vicinity  of  Thatcher,  in  what  is  now  Cherry 
county  ;  that  plaintifif*  delivered  a  part  of  said  slieep  to 
parties  in  the  neighborhood  to  whom  the  same  had  been 
assigned,  and  the  same  being  branded  differently  from 
those  which  he  retained ;  that  he  retained  some  thirteen  or 
fourteen  hundred  of  said  sheep  and  placed  them  on  his 
ranch  in  said  neighborhood  ;  that  at  that  time  the  defend- 
ants were  engaged  in  the  business  of  general  merchants  at 
Thatcher ;  that  the  plaintiff  being  a  stranger  to  them,  ap- 
plied at  their  store  at  Thatcher  for  credit  for  goods  and 
supplies  ;  that  for  the  purpose  of  informing  himself  as  to 
the  desirableness  of  plaintiff  as  a  credit  customer,  one  of 
the  firm  of  Sparks  Brothers,  the  defendants,  asked  him 
how  many  sheep  he  had,  and  plaintiff  replied  that  he  had 
brought  a  certain  number,  believed  by  the  witness  to  have 
been  thirty  odd  hundred  head,  that  there  were  some  of 
those  sheep  which  belonged  to  Baldwin  &  Bluit,  and  so 
many  head  of  his  own,  witness  thinks  it  was  twelve 
hundred  of  his  own,  which  he  was  going  to  run  out  on 
his  ranch  ;  that  on  the  strength  of  this  statement  defend- 
ants let  the  plaintiff  have  goods  and  extended  him  credit 
from  that  time  on  until  defendants  were  informed  that 
plaintiff  did  not  own  the  sheep.  The  evidence  tends  to 
prove  that  the  said  sheep  did  not  belong  to  the  plaintiff, 
but  to  William  E.  Lee,  who  had  let  the  same  to  the 
plaintiff  to  keep  on  shares  for  the  term  of  four  years,  the 
plaintiff  to  have  one-half  of  the  wool,  and  at  the  expiration 
of  said  term  to  make  good  to  said  Lee  the  old  stock  and 
the  increase  to  be  divided  between  them  share  and  share 
alike,  and  the  term  had  not  expired  when  the  sheep  were 
levied  on  by  execution  issued  upon  a  judgment  rendered 
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in  favor  of  defendants  against  the  plaintiff  on  notes  given 
for  the  goods  sold  as  above  stated. 

For  the  purposes  of  the  case  before  us,  it  may  be  con- 
ceded that^the  actual  interest  of  the  plaintiff  in  the  said 
sheep  was  not  subject  to  levy.  It  was  claimed  at  the 
argument  that  the  case  would  turn  largely  on  the 
question  of  estoppel.  Bigelow,  in  his  work  on  Estoppel, 
at  page  552,  4th  Ed.,  presents  the  following  analyses,  un- 
der the  sub-head  of  estoppel  by  conduct  or  equitable 
estoppel,  and  the  general  head  of  estoppel  in  pais. 

"1.  There  must  have  been  a  false  representation  or 
a  concealment  of  material  facts. 

"2.  The  representations  must  have  been  made  with 
knowledge,  actual  or  virtual,  of  the  facts. 

"  3.  The  party  to  whom  it  was  made  must  have  been 
ignorant,  actually  and  permissibly,  of  the  truth  of  the 
matter. 

"4.  It  must  have  been  made  with  the  intention, 
actually  or  virtual,  that  the  other  party  should  act  upon  it. 

"  5.  The  other  party  must  have  been  induced  to  act 
upon  it." 

The  evidence  in  the  case  at  bar,  as  believed  and  acted 
upon  by  the  jury,  brings  it  within  each  of  the  above  ele- 
ments of  estoppel. 

1.  The  statement  that,  after  delivering  to  Baldwin  & 
Bluit  their  share  of  said  band  of  sheep,  he  had  twelve 
hundred  "of  his  own,  which  he  was  going  to  run  out  on 
his  ranch,"  was  both  a  false  representation  and  a  conceal- 
ment of  material  facts.  The  object  of  the  inquiry  of  Mr. 
Sparks,  as  must  have  been  known  to  plaintiff,  was  to  as- 
certain the  pecuniary  responsibility  of  the  plaintiff,  and 
the  band  of  sheep  was  the  only  visible  property  in  his 
possession ;  as  appears  from  a  view  of  all  the  evidence,  the 
attention  of  the  parties  was  directed  to  it.  So  that  any 
statement  of  fact,  or  concealment  of  fact,  as  to  the  owner- 
ship of  the  sheep  was  material.     The  statement  of  plaintiff 
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that  he  had  twelve  hundred  sheep  of  his  own,  was  a  false 
representation,  and  his  failure  to  state,  in  that  connection,, 
that  the  sheep  were  owned  by  Lee,  and  that  he  was  keep- 
ing them  on  shares,  was  a  concealment  of  material  facts. 
•  2.  Plaintiff  had  actual  knowledge  of  the  facts  concern- 
ing which  said  false  statement  and  concealment  were  made. 
He  knew  that  Lee  owned  the  sheep,  and  that  he,  plaintiff, 
did  not  own  them,  in  the  sense  of  their  furnishing  him  s^ 
basis  for  credit. 

3.  The  defendants  had  no  knowledge  of  the  ownership 
of  the  sheep,  nor  means  of  knowledge,  other  than  that 
growing  out  of  their  possession  by  plaintiff.  It  does  not 
appear  that  there  was  any  person,  or  any  source  of  knowl- 
edge, in  that  county  or  section  of  the  state,  from  whom, 
defendants  could  have  derived  true  information  as  to  the 
ownership  of  the  sheep.  Their  ignorance  of  the  truth  or 
fidsity  of  the  statement  of  plaintiff  was  both  actual  and 
permissible. 

4.  There  can  be  no  doubt  that  plaintiff  represented 
himself  to  be  the  owner  of  the  sheep,  with  the  intention 
that  defendants  should  act  upon  such  information,  and  give 
him  credit  for  supplies.  To  doubt  this  would  be  to  ignore 
the  teachings  of  experience,  and  all  knowledge  of  the  mo- 
tives of  men  in  their  dealings  and  business  relations  with 
each  other. 

5.  The  testimony  of  defendant,  Joseph  A.  Sparks,  is 
direct  and  positive,  tliat  on  the  strength  of  the  said  state- 
ment of  the  plaintiff  defendants  extended  to  him  the  credit 
upon  which  the  judgment  was  rendered,  etc.  This  testi- 
mony is  contradicted  by  no  witness,  nor  by  any  fapt  or 
circumstance  iu  the  case. 

The  conclusion  is  therefore  irresistible,  that  the  plaintiff 
is  estopped  to  deny  the  ownership  of  the  sheep. 

'An  objection  is  made  to  the  consideration  of  the  questiou 
of  estoppel  in  this  case,  because  it  is  not  pleaded.  While 
it  cannot  be  denied  that  in  general  an  estoppel,  to  be  avail- 
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«ble,  must  be  pleaded,  I  do  not  think  that  the  rule  applies 
to  actions  of  replevin  under  our  system.  It  is  the  settled 
law  applicable  to  such  cases,  that  under  a  general  denial 
evidence  may  be  admitted  tending  to  prove  the  detention 
of  the  replevied  goods  to  have  been  lawful.  See  Richard^ 
9on  V.  Steele,  9  Neb.,  486.  School  Dist,  v.  Shoemaker  5  Id., 
36.  Oretghtoriy  Adm.,  v.  Newton,  Id.,  100.  Hedman  t?, 
Anderson,  8  Id.,  180.  Ferrell  v.  Humphrey,  12  Ohio  R., 
113.     Oaks  V.  WyaU,  10  Id.,  344. 

As  to  the  second  assignment,^ it  is  only  necessary  to  say 
that  there  was  not  only  evidence  sufficient  to  sustain  the 
verdict  on  the  question  of  estoppel,  but  that  if  it  were 
necessary  to  pass  upon  the  weight  of  the  evidence,  upon 
the  points  necessary  to  establish  such  estoppel,  it  is  clearly 
on  the  side  of  the  defendants. 

The  th'rd  assignment  is  too  indefinite  to  admit  of  an 
examination. 

The  fourth  assignment  not  being  insisted  on  at  the  argu- 
ment, nor  in  the  brief,  it  need  not  be  considered.  How- 
ever, the  judgment  in  the  county  court  in  favor  of  the 
defendants  here,  and  against  the  plaintiff,  was  for  $490.43 
and  costs,  the  amount  of  which  does  not  appear  in  the  rec- 
ord; the  value  of  the  possession  of  defendants  in  the 
property  replevied  was  found  by  the  jury  at  $539.24,  be- 
ing $48.81  more  than  the  judgment;  that  that  amount  is 
covered  by  the  interest  on  the  judgment,  costs  taxed  in  that 
case,  and  increase  costs  on  the  execution  at  the  date  of  the 
commencement  of  the  action  of  replevin,  in  the  absence  of 
data  from  which  to  make  a  calculation,  will  be  presumed. 

The  fifth  assignment,  failing  to  point  out  the  error  of 
law  occurring  at  the  trial,  upon  which  it  is  based,  cannot 
be  considered. 

The  sixth  error  is  based  upon  the  following  instruction 
given  by  the  court  upon  its  own  motion :  "  5.  You  are 
instructed  that  if  a  bailee  of  property  hold  himself  out  to 
be  the  absolute  owner  of  the  property,  and  for  the  purpose 
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of  obtaining  credit  falsely  represented  himself  to  l^e  such 
owner,  and  by  such  representations  obtained  the  credit 
which  was  the  basis  of  the  judgment  on  which  the  execu- 
cution  was  issued,  he  is  estopped  from  setting  up  a  bailee- 
ship  to  defeat  such  execution/*  This  instruction,  I  believe^ 
fairly  expresses  the  law  of  estoppel  as  applicable  to  the 
evidence  in  the  case,  as  we  have  seen,  and  hence  is  not 
objectionable. 

The  seventh  assignment  is  based  upon  the  following  in- 
struction given  by  the  court,  also  on  its  own  motion:  "6. 
You  are  instructed  that  to  constitute  an  estoppel,  it  must 
be  found  from  the  evidence  that  the  plaintiff  falsely  repre- 
sented to  the  defendants  that  he  was  the  owner  of  the  prop- 
erty in  question,  for  the  purpose  of  obtaining  the  credit 
which  was  the  foundation  of  the  judgment,  and  it  must 
further  appear  from  the  evidence  that,  the  defendants  be- 
lieved such  representations  to  be  true,  and  relied  upon  them 
in  giving  such  credit."  This  instruction  is  merely  a  repe- 
tition of  the  preceding  one  in  somewhat  different  language, 
and  is  as  favorable  to  the  plaintiff  as  the  evidence  in  the 
case  would  admit  of. 

The  eighth  assignment  is  based  upon  the  seventh  in- 
struction, also  given  by  the  court  on  its  own  motion,  to- 
wit :  "  7.  You  are  instructed  in  this  case,  if  you  find  for 
the  defendants  you  will  assess  them  their  adequate  dam- 
ages, which  in  this  case  would  be  the  amount  of  the  judg- 
ment on  which  the  execution  was  issued,  which  in  this  case 
is  admitted  to  be  $539.24."  The  only  possible  objection 
to  this  instruction,  which  could  arise,  is  as  to  whether  it 
was  admitted  by  the  plaintiff,  or  not,  that  the  amount  of 
the  judgment  was  as  stated;  and  whether  it  was  or  not,  it 
does  not  appear  that  the  plaintiff  was  prejudiced  by  the 
instruction  as  given,  for  we  have  already  seen  that  the 
amount  of  the  judgment,  interest  thereon,  together  with 
the  costs  of  suit  and  increased  costs  on  the  execution,  must 
have  amounted  to  about  that  sum.     And  the  plaintiff  him- 
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self  testified,  on  bis  cross-examination,  that  the  sheep  lev- 
ied on  were  worth  $875. 

The  ninth  assignment  is  based  upon  the  giving  of  the 
third  instruction  asked  for  by  the  defendants,  as  follows : 
"  Possession  is  jmrna  facie  evidence  of  title  to  personal 
property,  and  when  such  possession  is  coupled  with  other 
acts  of  ownership  exercised  for  a  term  of  years,  it  becomes 
conclusive,  as  to  innocent  purchasers  or  creditors  in  good 
faith  without  notice,  who  have  extended  credit  on  the  faith 
of  such  ownership."  The  objection  urgl<l  to  this  instruc- 
tion is,  that  it  was  not  based  upon  the  evidence  in  the 
case,  that  there  was  no  evidence  of  other  acts  of  ownership 
by  the  plaintiff  of  the  property  in  question,  and  that  it 
left  the  jury  to  infer  other  acts  of  ownership  not  in  the 
evidence.  But  the  evidence  does  tend  to  prove  acts  of 
ownership  on  the  part  of  plaintiff  in  reference  to  the  band 
of  sheep,  other  than  mere  possession.  Of  this  character 
is  the  evidence  of  his  declarations  to  J.  A.  Sparks,  and  of 
his  statement  to  Hyde,  and  the  evidence  of  his  slaughter- 
ing, and  marketing  mutton,  from  said  band  of  sheep 
This  evidence,  however  slight,  is  sufficient,  to  my  mind,  to 
save  the  instruction,  which  is  admitted  to  contain  only 
correct  principles  of  law,  abstractly  considered,  from  the 
objection  made. 

Upon  the  trial,  the  deposition  of  Richard  W.  Hyde  was 
offered  in  evidence  by  the  defendants.  The  following 
questions  were  objected  to  by  the  plaintiff,  as  incompetent^ 
irrelevant,  and  immaterial,  which  objections  were  over- 
ruled. The  witness  had  already  answered,  over  like  ob- 
jections, that  defendant  told  him  that  he  had  1,400  or 
1,600  sheep  on  his  ranch.  Witness  supposed  they  were 
his. 

Q.  You  may  state,  particularly,  what  was  the  reason 
and  cause  of  this  conversation  with  reference  to  said  sheep? 

A.  Well,  I  was  talking  to  and  giving  Mr.  Towne  my 
cattle  for  five  years,  and  I  asked  Mr.  Towne  how  he  was 
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financially  fixed  to  provide  for  those  cattle.  He  told  me 
that  his  wool  crop  and  mutton  crop  provided  for  his  fam- 
ily, and  would  be  sufiicient  to  provide  for  the  cattle. 

Q.  Do  I  understand  you  to  mean  that  what  Towne  told 
you  with  reference  to  his  having  these  sheep,  and  being  able 
to  provide  means  by  the  sale  of  wool  and  mutton^  caused 
you  to  trust  him  with  your  cattle? 

A.  Yes,  sir.  It  was  just  the  cause  of  my  letting  him 
have  the  cattle. 

Before  this  deposition  was  offered  in  evidence,  the 
plaintiff  had  offered  testimony  to  prove  that  the  sheep  were 
generally  understood  in  the  community  to  be  the  prop- 
erty of  Lee,  and  not  of  plaintiff,  and  that  plaintiff  had  so 
stated  to  the  witnesses.  As  tending  to  rebut  this  evidence, 
it  was  probably  admissible  to  prove  that  he  had  held  out 
to  the  witness,  Hyde,  that  the  sheep  belonged  to  him.  As 
to  the  last  question,  while  I  doubt  the  propriety  of  its  ad- 
mission as  a  strict  question  of  law,  I  am  not  prepared  to 
say  that  it  is  reversible  error. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


W.  W.  Wardell  et  al.,  plaintiffs  in  error,  vs. 
Annie  B.  McConnell,  defendant  in  error. 

1.  Iiiquor  Selling :  liability  of  liquor  sellebs.  Persons 
licensed  to  sell  intoxicating  liquors  are  jointly  and  severally 
liable  for  all  damages  resulting  from  their  traffic,  and  actions 
may  be  maintained  against  them  jointly  for  all  damages  to 
which  they  have  contributed  by  the  sale  of  liquors. 

%    :    liability  of  principal  and  sureties  on  license 

BONDS.    Principals  and  their  sureties  upon  license  bonds  are 
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liable  to  an  action  for  damages  jointly  with  the  principals  and 
snreties  upon  other  bonds  of  a  like  character,  wheVe  all  the 
principals  have  contributed  to  the  same  iignry  by  the  sale  of 
intoxicating  liquors. 

-3.     :     LIABILITY  OF  SURETIBS.    The  sureties  npon  the  bond 

of  a  licensed  vendor  of  intoxicating  liquors  are  liable,  not  only 
for  the  damages  resulting  directly  from  the  acts  of  their  princi- 
pals, but  for  all  damsges  to  which  such  acts  contribute.  And 
where,  during  the  existence  of  a  license  based  upon  such  bond, 
the  principal  sells  intoxicating  liquors  to  one  who  is  disqual- 
ified to  earn  a  support  for  his  lamily,  by  reason  of  his  intoxica- 
tion, the  liability  of  the  surety  attaches  and  continues  through- 
out the  period  of  such  disqualification,  whether  the  same 
terminates  during  the  license  year  or  continues  for  a  longer 
time. 


-4.     :    :    8UIT  BY  MABBIEB  WOMAN.     Where  a  married 

woman  sues  upon  license  bonds  for  loss  of  support  for  herself 
and  children,  occasioned  by  the  disqualification  of  the  huHband 
to  earn  such  suppprt  by  reason  of  his  intoxication,  she  does  not 
sue  in  the  capacity  of  a  guardian  or  next  friend  for  her  chil- 
dren, but  the  action  may  be  maintained  by  her  in  her  own 
name  and  right,  and  the  damages,  when  collected,  must  be  paid 
to  her  to  be  used  as  she  may  see  proper  for  the  maintenance  of 
herself  and  children.  In  such  action  she  may  join  her  children 
with  her,  or  she  may  prosecute  the  suit  in  her  own  name  for  the 
whole  damage,  as  she  may  elect,  it  being  shown  by  her  petition 
that  she  has  such  children  who  are  deprived  of  their  means  of 
support  by  reason  of  the  disqualification  of  the  father  or  person 
upon  whom  such  support  devolves. 

Error  to  the  district  court  for  Richardtroii  county. 
Tried  below  before  Broady,  J. 

Reavia  &  Gilman,  for  plaintiffs  in  error,  cited  :  People 
V.  Buster^  11  Cal.,  215.  Pomeroy's  Legal  Eemedies,  Sec. 
590.  Smith's  Leading  Cases,  584.  liooae  v,  Perkins,  9 
^"eb.,  311. 

Frank  Martin  (E.  W.  Thomas  with  him),  for  defendant 
in  error,  cited :  Roose  t\  Perkins,  9  Neb.,  304.  King  v. 
Bell,  13  Id.,  409.  Kerkmv  v.  Bauer,  15  Id.,  150.  Buck- 
7na8ter  i\  McElroif,  20  Id.,  557. 
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Reese,  Ch.  J. 

This  was  an  action  against  plaintiffs  in  error  for  damages 
resulting  to  defendant  in  error  and  her  child  from  loss  of 
support  by  reason  of  the  intoxication  of  her  husband.  The 
suit  was  brought  upon  the  several  bonds  of  those  whom,  it 
was  alleged,  had  sold  plaintiff's  husband  intoxicating 
liquors,  and  with  them  were  joined  their  sureties  upon 
their  bonds.  Separate  answers  were  filed  by  the  sureties 
on  each  bond,  and  by  which,  among  others,  they  presented 
the  defense  of  a  misjoinder  of  causes  of  action,  and  a  mis- 
joinder of  parties  defendant.  The  nllcgations  of  the  peti- 
tion were  denied,  except  as  to  the  execution  of  the  several 
bonds  declared  upon,  and  it  was  alleged  that  defendant  in 
error  contributed  to  the  production  of  the  intoxication  of 
her  husband  by  purchasing  for,  and  furnishing  to  him,  in- 
toxicating liquors,  and  by  directing  and  procuring  others 
to  do  so,  and  also  by  drinking  with  him  the  liquors  fur- 
nished. The  reply  was  a  general  denial  of  all  the  all^a-^ 
tions  contained  in  the  answers. 

The  time  during  which  defendant  in  error  allies  she 
was  deprived  of  support  by  the  intoxication  of  her  husband^ 
who  was  a  physician  and  surgeon,  is  alleged  to  have  been 
during  the  years  1883,  1884,  and  1885. 

Among  others,  the  trial  court  gave  to  the  jury  an  in- 
struction to  the  effect  that  if  defendant  in  error  assisted  in 
keeping  her  huslmnd  intoxicated,  by  encouraging  and  in- 
fluencing him  to  drink  liquors  which  intoxicated  him,  this 
would  defeat  her  right  to  recover  in  her  own  behalf,  and 
her  recovery  would  be  limited  to  the  damages  resulting 
from  the  loss  of  support  for  her  child.  There  is  no  ques- 
tion presented  as  to  whether  this  instruction  was  correct 
or  incorrect,  but  under  the  recent  decision  of  this  court  in 
Buckmaster  v.  McElroy,  20  Neb.,  557,  its  soundness  may 
well  be  doubted. 
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The  verdict  of  the  jury  was  both  general  and  special^ 
and  is  here  copied  in  full,  omitting  title  and  other  formal 
parts : 

"We,  the  jury  in  this  case,  being  duly  impaneled  and 
Rworn,  and  affirmed,  do  find  and  say — 

"  1.  That  said  defendants  did,  each  and  every  one,  ex- 
cept the  hereinafter  mentioned,  lay  themselves  liable  by 
selling  plaintiff's  husband  intoxicating  drinks. 

"2.  That  we  do  find  damages  for  Anna  B.  McConnell, 
as  representative  for  her  child  Willie,  in  the  sum  of  eight 
hundred  dollars,  but  to  Anna  B.  McConnell,  in  her  own 
behalf,  nothing. 

"3.  That  we  find  according  to  the  evidence  that  the 
above  named  amount  shall  be  paid  by  the  said  defendants^ 
as  follows,  to- wit:  W.  W.  Wardell  and  his  sureties,  viz., 
Cresentia  Goehling,  J.  F.  Gardner,  J.  C.  Stump,  S.  M. 
Saylor,  P.  W.  Birkhouser,  for  the  fiscal  year  commencing 
May,  1883,  and  ending  May,  1884,  damages  in  the  sum  of 
1200;  also,  W.  W.  Wardell  and  bis  sureties,  P.  W.  Birk- 
houser,  S.  M.  Saylor,  Cresentia  Goehling,  for  the  fiscal  year 
commencing  May,  1884,  and  ending  May  4, 1885,  damages 
in  the  sum  of  $200 ;  also,  John  Gunn  and  Martin  Goeh- 
ling, as  the  firm  of  Gunn  &  Goehling,  and  their  sureties, 
Cresentia  Goehling,  Louis  Statder,  John  Statder,  Peter 
Luginbell,  John  Kutler,  for  the  fiscal  year  commencing 
May  4,  1884,  and  ending  May  4,  1885,  damages  in  the 
sum  of  $300;  also,  James  Cottier  and  his  sureties,  Alf. 
Stump  and  Charles  L.  Frederick,  for  the  fiscal  year  com- 
mencing May,  1883,  to  May  4,  1884,  damages  in  the  sum 
of  $100. 

"4.  That  Cresentia  Goehling,  as  principal  defendant,  no 
cause  of  action.'' 

SPECIAL   FINDINGS. 

"Was  J.  B.  McConnell  disqualified  by  intemperance 
fix)m  earning  a  support  for  his  family  for  the  period  of 
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three  years  immediately  preceding  September  17,  1884? 
Answer.    Yes. 

**Has  any  of  the  defendants  given  or  sold  to  J.  B.  Mc- 
Connell intoxicating  drinks  daring  the  period  of  such  dis- 
<][ualification?     An8U}er^     Yes. 

"  Which  of  them,  and  during  what  years  ?  Answer.  W. 
W.  Wardell  and  his  sureties,  for  the  year  1883  and  1884; 
Gunn  &  Goehling  and  their  sureties,  for  the  year  1884 
<and  1885;  James  Cottier  and  his  sureties,  foi:  the  year 
1883  and  1884. 

"  Did  plaintiff  by  her  own  fault  contribute  to  the  intox- 
ication of  her  husband,  and  of  which  she  complains. 
Answer.    ." 

A  joint  motion  for  a  new  trial  was  filed  by  all  the  un- 
successful defendants,  which  was  overruled  upon  defend- 
^mt  in  error  entering  a  remittitur  of  $300,  the  damages 
being  held  excessive  to  that  extent.  Judgment  was  then 
Tendered  against  all  the  plaintiffs  in  error  for  the  sum  of 
$500,  without  reference-to  the  apportionment  made  by  the 
jury  in  their  verdict 

The  apportionment  of  damages  by  the  verdict  of  the 
jury  was  made  by  the  direction  of  the  court  in  its  instruc- 
tions. But  as  the  final  judgment  was  rendered  without 
reference  to  such  apportionment,  no  further  attention  need 
be  given  to  that  part  of  the  case. 

There  are  two  questions  involved  in  this  case.  The  first 
to  which  our  attention  will  be  given,  is  as  to  the  right  of 
defendant  in  error  to  maintain  a  joint  action  against  the 
principals  and  their  several  sureties.  This  also  involves 
the  right  to  maintain  suit  against  principals  and  their 
sureties  upon  bonds  executed  in  different  years.  As  is 
shown  by  the  verdict  of  the  jury,  tlie  husband  of  plaintiff 
in  error  was  disqualified  from  earning  a  support  for  his 
family  for  a  period  of  three  years  immediately  preceding 
September  17,  1884.  That  during  this  time,  W.  W, 
Wardell,  Gunn  &  Goehling,  and  James  Cottier  contrib- 
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uted  to  the  disqualification^  hy  the  sale  of  liquors  to. 
him. 

Upon  our  first  examination  of  the  case,  we  were  inclined 
to  believe  that  the  action  in  the  form  in  which  it  was. 
brought  could  not  be  maintained,  as  it  is  a  well-established 
rule,  applicable  generally  to  principals  and  their  sureties, 
that  the  sureties  can  only  be  held  liable  for  the  default  or 
miscarriage  of  their  own  principals,  and  not  for  the  actions 
of  others,  for  whose  conduct  they  were  in  no  way  bound. 
But  upon  more  mature  reflection  we  are  forced  to  the  con- 
clusion that  this  principle  has  no  application  to  the  case  at 
bar. 

By  section  15  of  chapter  50  of  the  Compiled  Statutes  of 
1887,  it  is  provided  that  the  person  licensed  shall  pay  all 
damages  that  others  may  sustain  in  consequence  of  his 
traffic  in  liquors.  By  section  16  of  the  same  chapter,  it  is. 
made  lawful  for  any  married  woman,,  or  other  person  at 
her  request,  to  institute  and  maintain,  in  her  own  name,  a 
suit  on  the  bond,  required  by  the  act,  for  all  damages  sus^ 
tained  by  herself  and  diildren,  on  account  of  such  traffic^ 
And  by  section  18  it  is  provided  that  in  an  action  brought 
for  damages  by  a  married  woman,  whose  support  l^ally 
devolves  upon  a  person  disqualified  by  intemperance  from 
earning  the  same,  it  shall  only  be  necessary  to  prove  that 
the  defendant  has  given  or  sold  intoxicating  drinks  to  the 
person  disqualified,  during  the  period  of  sueh  disqualifica- 
tion. 

This,  I  think,  clearly  implies,  and  indeed  expressly  pro- 
vides, that  in  order  to  hold  a  licensed  person  liable  on  his 
bond,  it  is  only  necessary  to  prove  that  he  sold  intoxi- 
cating drinks  to  the  person  disqualified,  during  the  time 
of  his  inability  to  provide  for  his  &mily.  If  such  sale  is. 
made,  the  person  making  it  is  not  only  liable  for  the  actual 
results  of  that  sale,  but  liable  for  all  dances  growing  out 
of  the  disqualification,  without  reference  to  the  length  of 
time  through  which  it  may  continue^    Therefore,  if  War- 
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dell,  in  the  year  1883,  sold  intoxicatiDg  liquors  to  McCon- 
nell, during  the  time  of  his  disqualification,  he  is  not  only 
liable  by  that  sale  for  the  damages  sustained  by  defendant 
in  error  during  that  year,  but  through  the  whole  time  of 
the  disqualification,  which  by  the  verdict  of  the  jury  ex- 
tended through  three  years  immediately  preceding  Septem- 
ber 17, 1884.  Not  only  would  Wardell  be  liable,  but  his 
sureties  would  be  equally  so. 

There  can  be  no  apportionment  of  the  damages  among 
the  different  defendants.  If  they  are  liable  at  all,  they 
are  liable  for  the  whole  term  of  the  disqualification ;  pro- 
vided, that  during*  that  time  the  principal,  while  held  by 
the  bond  signed  by  his  sureties,  contributed  to  the  dis- 
qualification, by  the  sale  of  intoxicating  drinks.  Roose  v, 
Perkim,  9  Neb.,  304.  McClay  v.  Worrall,  18  Id.,  49.  If 
the  disqualification  terminated  with  the  end  of  the  license 
year,  the  further  liability  of  the  principal  and  his  sureties 
would  be  thus  ended.  But  if  it  continued,  without  any  in- 
termission, for  a  longer  period,  the  liability  must  also  be 
held  to  continue  with  it.  This  being  true,  not  only  the 
principals,  but  with  them  their  sureties,  would  be  liable 
for  the  whole  damage,  without  reference  to  its  duration. 
The  liability  of  the  principals  is  joint  and  several.  They 
may  be  sued  singly  or  jointly.  This  liability,  in  cases 
like  the  one  at  bar,  grows  out  of  the  trust  imposed  by  their 
license.  This  license  depends  upon  the  bond  for  its  valid- 
ity. The  obligation  of  the  principals  being  joint,  it  must 
I  necessarily  follow  that  the  obligation  of  the  sureties  is 

I  equally  so— so  long  as  the  principals  contribute  to  the  in- 

jury complained  of  in  the  plaintiff's  petition. 

By  the  force  of  the  chapter  under  consideration,  every 
person  who  signs  a  bond  for  a  seller  of  intoxicating  drinks, 
becomes  not  only  responsible  for  the  acts  of  his  principal, 
during  the  time  of  the  existence  of  such  bond,  but  also  for 
the  results  of  such  acts,  however  long  they  may  continue. 
If  other  persons   contribute  to  the  disqualification,  and 
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thereby  become  equally  liable  with  his  principal,  it  is  no 
affair  of  his,  and  his  liability  will  not  be  in  the  least  dimin- 
ished. Mcday  t\  WorraUy  supra.  Such  being  the  case, 
it  necessarily  follows  that  the  signer  of  the  bond  for  a 
dealer  in  intoxicating  liquors  becomes  not  only  a  surety 
for  the  damages  growing  out  of  the  immediate  acts  of  his 
principal,  but  also,  in  effect,  a  surety  for  every  other  liquor 
seller  sued  with  his  principal,  who  may  participate  with 
him  in  producing  the  disqualification  of  a  married  man  to 
support  his  family,  so  long  as  his  principal  and  other 
licensed  persons  contribute  to  the  same  disqualification. 
There  is  no  reason,  therefore,  why  the  plaintiffs  in  error 
were  not  properly  joined  in  the  action. 

We  recognize  this  as  a  radical  departure  from  the  gen- 
eral law  governing  principals  and  sureties,  but  that  it  is 
in  accordance  with  the  provisions  of  the  chapter  referred 
to,  we  entertain  no  doubt.  We  are  unable  to  find  any 
cases  decided  by  this,  or  any  other  court,  which  bear  di- 
rectly upon  this  point,  for  the  reason  that  we  are  confined 
to  the  condition  of  our  own  statute,  which  is  unlike  that 
of  any  other  state  in  many  of  its  provisions. 

The  next  question  presented  is,  as  to  the  right  of  defend- 
ant in  error  to  maintain  the  action,  the  jury  having  found 
that  she  was  entitled  to  ho  relief,  owipg,  doubtless,  to  the 
testimony  given  by  some  of  the  witnesses,  that  she  had 
contributed  to  the  production  of  the  disqualification  of  her 
husband,  by  furnishing  and  permitting  others  to  furnish 
to  him  intoxicating  liquors.  As  we  have  before  said,  it 
may  well  be  doubted  whether  any  action  on  the  part  of 
the  wife  could  work  an  estoppel  as  against  her  and  pre- 
vent the  maintenance  of  an  action  by  her  in  her  own  be- 
half. But  that  question  is  not  before  us,  except  so  far  as 
it  may  incidentally  arise  in  the  discussion  of  the  question 
in  hand.  The  statute  permits  the  wife,  or  any  other  person 
by  her  request,  to  institute  and  maintain,  in  her  name,  a  suit 
on  the  bond  of  a  liquor  seller  for  all  damages  sustained 
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by  herself  and  children,  and  the  money,  when  collected,, 
shall  be  paid  over  for  the  use  of  herself  and  children*. 
The  petition  of  defendant  in  error  contains  no  reference  tcv 
her  children,  except  the  allegation  that  John  B.  McCon- 
nell and  defendant  in  error  "  were  joined  in  marriage  and 
have  lived  together  as  man  and  wife,  and  as  the  fruit  o€ 
the  said  marriage  they  have  had  born  unto  them  one  child, 
a  boy,  Willie,  who  is  now  of  the  age  of  two  and  one-half 
years ;  that  at  the  time  of  said  marriage,  said  J.  B.  Mc- 
Connell was  a  practicing  physician,  with  a  good  education 
and  well  fitted  by  study  and  experience  to  discharge  all 
the  duties  of  his  profession  as  a  surgeon  and  doctor  of 
medicine,  and  he  still  is  of  abundant  experience  and  edu- 
cation to  discharge  all  of  the  duties  of  said  profession,  and 
earn  large  amounts  of  money  for  the  support  of  himself 
and  said  family,  when  he  is  not  disqualified  by  the  exces- 
sive use  of  intoxicating  liquors^" 

It  is  contended  by  plaintiffs  in  error  that  the  jury  found 
for  a  person  not  a  party  to  the  action,  and  that  such  find- 
ing cannot  support  the  judgment.  Tliey  insist  that  the 
plaintiffs  must  unite  in  instituting  the  suit,  or  the  action 
will  only  be  on  the  part  of  the  one  who  brings  it,  and  that 
judgment  can  be  rendered  only  in  favor  of  such  person^ 
In  this  connection,  we  are  cited  to  Roose  v,  FerkinSy  ^ 
Neb.,  311,  where  it  is  said  that  there  could  be  no  objection 
to  all  of  tliose  legally  entitled  to  support,  joining  in  an 
action ;  that  so  long  as  those  entitled  to  such  support  con- 
stitute one  family,  they  may  unite  in  bringing  an  action. 
The  case  cited  was  decided  prior  to  the  enactment  of  the 
present  law  governing  the  sale  of  intoxicating  liquors,  but 
section  16  of  the  present  law  is  almost  identical  with  sec- 
tion 577  of  the  General  Statutes  of  1873,  which  was  in 
force  at  the  time  of  the  decision  referred  to.  In  this  re- 
pect  we  adhere  to  that  decision,  that  the  action  may  be 
brought,  if  desired,  in  the  name  of  the  wife  and  children, 
but  we  find  nothing,  in  the  act  aow  in  force  requiring  it^ 
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The  section  is  specific,  and  provides  that  the  married 
woman  may  institute  in  her  own  name  a  suit  on  the  bond 
for  all  damages  sustained  by  herself  and  children;  and 
while  it  is  permissible  to  bring  such  suit  in  the  name  of 
all,  we  find  nothing  in  the  statute  recjuiring  it,  but  rather, 
the  plain  letter  of  the  law,  that  an  action  may  be  brought 
in  the  name  of  the  mother  alone.  She  does  not  sue  as 
guardian  or  next  friend.  The  money,  when  collected,, 
should  be  paid  to  her,  for  the  use  of  herself  and  children. 
Unless  it  should  appear  that,  for  some  reason,  not  men- 
tioned in  the  act — such  as  incompetency  or  incapacity — she 
would  not  be  a  suitable  person  to  provide  for  the  support 
of  the  family,  she  is  entitled  to  collect  all  the  damages  for 
herself  and  children,  by  an  action  in  her  own  name,  and 
to  receive  the  same  in  her  own  right,  when  collected. 

The  only  error  that  we  can  discover  in  this  case  is,  that 
the  jury,  perhaps  by  reason  of  the  misdirection  of  the 
court,  limited  her  recovery  to  what  would,  in  their  opinion^ 
be  the  damages  to  the  child,  by  reason  of  the  loss  of  sup- 
port, when  the  recovery  should  have  been  for  the  damages- 
sustained  by  herself  and  child.  But  this  would  not  call 
for  a  reversal  of  the  judgment.  We  have  carefully  read 
the  very  able  briefs  presented  by  counsel  for  plaintuiFs  in 
error,  and  were  it  not  for  the  provisions  of  our  statute,, 
which  must  control,  we  would  not  hesitate  to  adopt  the 
view  contended  for  by  them.  But  as  we  view  it,  the  case 
must  be  decided  alone  with  reference  to  the  statute.  This 
being  true,  we  think  the  judgment  of  the  district  court 
must  stand.     It  is  therefore  affirmed. 

Judgment  affismed* 

The  other  judges  concur. 
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23    102 
31    850 


William    J.   Brounty,  as  administrator  op  the 

ESTATE  OF  GtJNDER  HaMERE,  DECEASED,  PLAINT- 
IFF IN  ERROR,  V.  W.  B.  Daniels,  H.  M.  Bronson, 
J.  D.  Hamilton,  C.  M.  and  L.  J.  McCormick, 

DEFENDANTS  IN  ERROR. 

Appeal  from  County  Court:    motion  to  dismiss  on  obodno 

OF  no  JUmiMENT  :  LIABILITY  ON  APPEAL  BOND.  A  insti- 
tuted an  action  in  replevin  in  the  oonnty  conrt,  against  B, 
for  the  possession  of  certain  property.  The  canse  was  tried  to 
the  court,  and  the  court  found  as  a  matter  of  fact,  'Hhat  the 
right  of  property  and  the  possession  of  said  property  when  this 
action  was  commenced  was  in  the  plaintiff,  and  assessed  his 
damages  in  the  premises  at  $35.''  No  judgment  was  rendered 
upon  this  finding.  B  filed  an  undertaking  with  the  county 
judge  for  an  appeal  to  the  district  court.  The  canse  being  cer- 
tified to  that  court,  A  appeared  and  moved  to  dismiss  the 
appeal,  for  the  reason  that  no  judgment  had  been  entered  in 
the  county  court  from  which  an  appeal  could  be  taken.  His 
motion  was  sustained  and  the  appeal  dismissed.  J7e/d,  That 
no  action  could  be  maintained  upon  the  appeal  bond  for  the 
reason  that  there  was  no  judgment  rendered  in  the  county 
court,  and  that  the  attempted  appeal  was  void  and  the  appeal 
bond  a  nullity. 

Error  to  the  district  court  for  Boone  county.  Tried 
below  before  Harrison,  J. 

Allen  &  Robinson,  for  plaintiff  in  error,  cited  cases 
referred  to  in  the  opinion. 

Eugene  Montgomery,  for  defendants  in  error. 

Reese,  Ch.  J. 

This  was  an  action  upon  an  appeal  bond.  From  the 
record  before  us  it  appears  that  an  appeal  bond  was  filed 
in  the  county  court  of  Boone  county,  in  an  action  before 
tliat  time  pending,  wherein  Gunder  J.  Hamerc  was  plaint- 
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iff  and  W.  B.  Daniels  was  defendant.  The  action  was  in 
replevin.  A  trial  was  had  to  the  court,  which  resulted  in 
a  finding  in  favor  of  the  plaintiff  in  the  action.  The  entry 
in  the  county  court  as  to  the  termination  of  the  cause  is  as 
follows : 

"Plaintiff  called  his  witnesses,  A.  Lousen,  Gottfeld 
Hauelson,  Andrew  Gullikson,  Lary  Bary,  F.  J.  Cooney, 
and  himself,  who  were  sworn.  The  defendant  produced 
no  t^timony  in  the  case,  whereupon,  after  having  duly 
<X)nsidered  (he  evidence  offered  by  plaintiff,  the  court  finds 
that  the  right  to  the  property  and  right  to  possession  of 
said  property,  when  this  action  was  commenced,  was  in  the 
plaintiff,  and  assess  his  damages  in  the  premises  at  the  sum 
of  $35,  and  also  his  costs  herein  expended,  taxed  at  $9.20." 

Soon  thereafter  the  defendant  in  the  action  filed  an  ap- 
peal bond,  in  the  usual  form,  with  sureties  approved  by 
the  county  judge.  The  cause  was  certified  to  the  district 
court,  as  in  cases  of  appeal,  where  the  plaintiff  appeared 
and  moved  to  dismiss  the  appeal,  upon  the  ground  that  no 
judgment  had  been  rendered  in  the  county  court.  This 
motion  was  sustained  and  the  appeal  dismissed. 

The  plaintiff  then  commenced  this  action  upon  the  ap- 
peal bond,  whereby  he  sought  to  recover  of  the  sureties 
thereon  the  amount  of  his  alleged  judgment  in  the  county 
court.  The  cause  was  tried  to  the  district  court  without 
the  intervention  of  a  jury,  which  resulted  in  a  finding  and 
judgment  in  favor  of  defendant. 

The  petition  was  in  the  usual  form.  The  answer  con- 
sists of  a  general  denial  of  the  allegations  not  admitted,  an 
admission  of  the  execution  of  the  undertaking  set  up  in 
the  petition,  and  an  allegation  that  the  original  suit  or  ap- 
peal was  dismissed  upon  the  motion  of  plaintiff  upon  the 
ground  that  there  was  no  judgment  rendered  in  the  county 
court  from  which  an  appeal  could  be  had,  and  that  at  the 
time  of  filing  the  appeal  bond,  and  until  the  motion  to 
dismiss  the  appeal,  defendants  were  ignorant  of  the  fact 
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that  there  was  no  judgment  rendered  against  plaintiff  id 
the  county  court. 

The  questions  presented  by  this  record  are :  First,  Was 
there  a  judgment  rendered  in  the  county  court?  and  Second, 
If  not,  would  that  fact  constitute  a  defense  in  this  action? 

As  to  the  first  question,  we  think  there  can  be  no  doubt, 
A  judgment  is  defined  to  be,  "A  final  determination  of  the 
rights  of  the  parties  in  an  action/'    Civil  code,  Sec.  428. 

In  this  case  there  is  simply  a  finding  of  fact  as  to  the 
ownership  of  the  property  and  the  assessment  of  damages. 

Section  1041  of  the  divil  code  provides,  that  in  all 
cases  where  the  property  has  been  delivered  to  plaintiff, 
where  the  jury  shall  find  for  the  plaintiff  on  trial  an  award 
of  damages,  they  shall  assess  adequate  damages  to  the 
plaintiff  for  the  ill^al  detention  of  the  property,  for  which, 
with  the  costs  of  suit,  the  justice  of  the  peace  shall  render 
judgment  against  the  defendant. 

In  the  proceedings  now  under  consideration,  we  find 
that  the  county  judge  in  effect  rendered  the  finding  and 
verdict  upon  the  facts,  similar  to  what  is  required  of  a  jury 
in  a  similar  case.  Nothing  more  can  be  claimed  for  it^ 
This  being  done,  it  then  remained  for  the  county  court  to 
render  judgment  against  the  defendant,  which  was  not 
done.  A  finding  of  fact  is  not  a  judgment.  There  being 
no  judgment  from  which  an  appeal  could  be  taken,  it  would 
seem  to  be  clearly  apparent  that  the  appeal  bond  or  under^ 
taking  referred  to  was  a  nullity,  and  that  the  decision  of 
the  district  court  thereon  was  correct 

It  is  insisted  by  plaintiff  in  error,  that  the  cases  of 
Gudtner  v,  KHpatrick,  14  Neb,,  347,  andAdams  v.  Thomjn 
souy  18  Id.,  541,  are  in  point  and  virtually  decide  thia 
case  in  his  favor.  To  this  we  cannot  agree.  There  waa 
no  question  as  to  the  sufficiency  of  the  judgment  from 
which  the  appeal  was  taken  in  either  of  the  cases  named. 
In  the  former  case  it  was  insisted  that  notwithstanding  the 
judgment  was  given,  yet  it  was  one  from  which  no  appeal 
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could  be  taken,  the  judgment  having  been  rendered  by  de- 
fault and  in  the  absence  of  the  defendant  in  the  action.  It 
was  said  by  Judge  Cobb,  in  writing  the  opinion  :  "  To 
dlow  the  defendant  to  set  up  and  prove  these  facts  to 
counteract  his  own  recognizance,  would  be  to  allow  him  to 
obtain  a  delay  in  the  issuing  of  the  execution  upon  the 
judgment  rendered  by  the  justice,  and  when  the  delay  had 
been  obtained  insist  that  the  recognizance  which  procured 
it  created  no  legal  obligation." 

In  the  latter  case  it  was  held  that  the  defendant  was 
*'  estopped  to  deny  that  an  appeal  had  been  taken,  in  con- 
travention of  his  undertaking  executed  in  conformity  to 
the  statute  for  the  purpose  of  perfecting  an  appeaj,  although 
the  same  was  filed  with  the  justice  of  the  peace  after  the 
limitation  of  the  time  allowed  for  that  purpose." 

It  is  said  by  the  same  writer  :  "  The  purpose  and  object 
of  an  appeal  in  judicial  proceedings  is  generally  twofold : 
First,  to  enable  the  losing  party  to  obtain  a  new  trial  in 
a  higher  court,  and  thereby  possibly  escape  what  he  con- 
ceives to  be  an  unjust  judgment;  and  second,  to  stay  the 
issuance  of  an  execution  against  him.  Hence  it  cannot 
generally  be  said  that  when  an  appellant  fails  to  obtain  a 
new  trial,  and  fails  in  the  whole  object  and  purpose  of  his 
ap}>eal,  that  he  has  not  enjoyed  the  benefit  of  the  stay  ol 
execution." 

In  the  case  at  bar  no  execution  could  have  been  issued 
or  enforced  upon  the  finding  of  the  county  court.  The 
plaintiff  in  that  action  was  not  entitled  to  an  execution 
thereon.  So  far  as  his  ability  to  enforce  the  judgment 
was  concerned,  he  lost  no  rights  by  the  alleged  appeal  if 
he  had  no  judgment  from  which  an  appeal  could  be  taken. 

It  is  clear  that  the  judgment  of  the  district  court  was 
correct,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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The  State,  ex  rel.  S.  H.  Sornborger,  plaintiff  in 
ERROR,  V.  J.  B.  Wait,  Coroner  of  Antelope 

COUNTY,  defendant  IN  ERROR. 

Beplevin:  bufficienct  of  undebtaking.  A  coroner,  sheriff, 
or  constable  having  served  an  order  of  replevin  of  personal  prop- 
erty, nnder  the  provisions  of  chapter  XL  of  title  XXX.  of  the 
civil  code,  is  not  bonnd  to  receive  or  accept  as  sufficient  an  un- 
dertaking as  provided  for  by  section  1037  of  said  code,  unless 
the  same  is  executed  by  one  or  more  sufficient  sureties  who  are 
residents  of  the  county  in  which  the  action  is  pending. 

Error  to  the  district  court  for  Antelope  coimfy.  Tried 
below  before  Tiffany,  J. 

Bell  &  Somborger,  for  plaintiff  in  error. 

Jackson  &  Jones,  for  defendant  in  error. 

Cobb,  J. 

The  plaintiff  in  error  applied  to  the  Hon.  F.  B.  Tiffany^ 
judge  of  the  district  court  of  Antelope  county,  for  a  writ 
of  mandamus  to  J.  B.  Wait,  coroner  of  said  county,  com- 
manding him  to  forthwith  return  certain  goods  and  chat- 
tels to  the  plaintiff;  "that  if  the  same  is  not  in  his  possession 
that  he  forthwith  repossess  himself  of  the  same  wherever 
the  same  may  be  found  and  return  the  same  to  the  relator,'^ 
or  that  he  appear  before  the  said  judge  at  Ainsworth, 
in  Brown  county,  on  the  12th  day  of  May,  1885,  at  10 
o'clock  in  the  forenoon,  to  show  cause  why  he  refuses  so 
to  do. 

The  respondent  filed  in  the  district  court  of  Antelope 
county,  as  a  return  to  said  alternative  mandamus,  an  an- 
swer, setting  up  several  defenses  to  a  peremptory  manda- 
mus. The  cause  came  on  to  trial  before  the  said  judge  at 
the  May  term  of  said  court  for  Antelope  county,  and  upon 
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such  trial  the  said  court  found  that  the  writ  ought  to  be 
denied,  and  thereupon  adjudged  that  the  peremptory  writ 
be  denied.  The  cause  is  brought  to  this  court  on  error  by 
the  relator,  and  the  denial  of  such  peremptory  writ  is 
assigned  as  error. 

It  appears  from  the  bill  of  exceptions  that  the  respondent 
is  the  coroner  of  Antelope  county ;  that  an  order  of  re- 
plevin was  issued  by  a  justice  of  the  peace  of  said  county 
in  an  action  wherein  the  relator — ^plaintiff  in  error  herein 
— was  plaintiff,  and  M.  B.  Huffman,  sheriff  of  said  county, 
and  others,  were  defendants.  The  chattels  described  in 
said  order  of  replevin  were  seized  by  the  said  coroner.  An 
undertaking  in  replevin  was  presented  by  said  plaintiff  to 
said  coroner,  which  undertaking  was  signed  by  said  plaint- 
iff as  principal,  and  certain  citizens  and  residents  of 
Saunders  county  as  sureties.  The  said  recognizance  was 
objected  to  by  the  defendants  in  said  action,  and  thereupon 
the  said  coroner  refused  to  approve  it.  Thereupon  the 
plaintiff  took  the  recognizance  away,  and  the  coroner  re- 
turned the  property  to  the  defendants. 

It  appears  to  be  conceded  that  the  three  principal  sure- 
ties to  the  recognizance,  and  whose  responsibility  is  insisted 
upon,  were  not  at  any  time  before  the  said  coroner,  or  at 
all  in  Antelope  county,  but  had  signed  the  recognizance  in 
blank,  some  time  previously,  at  their  homes  in  Saunders 
county,  and  delivered  the  same  to  the  plaintiff  to  be  filled 
up  by  him  and  used  as  occasion  might  require.  After  the 
refusal  of  the  <x)roner  to  approve  the  undertaking,  or  bond, 
as  it  is  called  in  the  testimony,  plaintiff  caused  a  notice  to 
be  served  on  Mr.  Jackson,  attorney  for  defendants,  that 
the  sureties,  W.  H.  Dickenson,  John  Steen,  and  H.  H. 
Dorsey,  would,  on  the  25th  day  of  April,  1885,  at  4 
o'clock  in  the  afternoon,  justify  as  sureties  on  said  recog- 
nizance before  Hon.  Geo.  I.  Wright,  county  judge  of 
Saunders  county ;  that  on  the  day  and  at  the  hour  above 
named,  the  said  sureties  appeared  before  said  county  judge 
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and  duly  justified;  that  on  the  27th  day  of  April  said 
recognizance,  duly  justified  as  aforesaid,  was  filed  with  the 
justice  of  the  peace  who  issued  said  order  of  replevin,  and 
thereupon  the  said  plaintiff  notified  said  coroner  that  said 
sureties  had  justified,  and  that  said  recognizance  had  been 
filed  with  said  justice,  and  demanded  the  said  replevied 
chattels  of  the  coroner,  which  he  having  already  returned 
to  one  of  the  defendants,  was  refused. 

There  are  several  questions  raised  by  the  answer  of  the 
respondent,  and  discussed  in  the  brief  of  relator — ^plaintiff 
in  error.  But  we  think  the  case  turns  upon  a  question,  or 
rather  two  questions,  not  specifically  discussed  in  the  brief, 
to-wit :  Whether  it  was  obligatory  upon,  or  even  permis- 
sible to,  the  coroner  to  accept  as  security  in  the  recogni- 
zance, persons  not  citizens  of,  nor  residents  in,  the  county ; 
and  second,  were  the  defendants  bound  by  a  notice  that 
the  sureties  would  appear  before  an  officer  of  another 
county,  at  a  place  in  such  other  county,  for  the  purpose  of 
justifying  as  to  their  responsibility? 

While  it  may  be  admitted  that  there  is  no  provision  of 
statute  directly  bearing  on  either  of  these  points,  yet  I 
think  they  must  both  be  answered  in  the  n^ative. 

Proceedings  for  the  replevin  of  property  in  justices' 
courts  are  provided  for  by  chapt/cr  XI.  of  title  XXX. 
of  the  Civil  Code.  Section  1037  of  said  chapter  pro- 
vides that,  "the  officer  shall  not  deliver  to  the  plaintiff, 
his  agent,  or  attorney,  the  property  so  taken  until  there 
has  been  executed  by  one  or  more  sufficient  sureties  of  the 
plaintiff,  a  written  undertaking  to  the  defendant,  in  at 
least  double  the  value  of  the  property  taken,  but  in  no 
case  less  than  fifty  dollars,  to  the  effect  that  the  plaintiff 
shall  duly  prosecute  the  action  and  pay  all  costs  and  dam- 
ages which  may  be  awarded  against  him." 

Section  1040  provides  that,  "  If  the  undertaking  required 
by  section  one  thousand  and  thirty-seven  be  not  given 
within  twenty-four  hours  from  the  taking  of  the  property 
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under  eaid  order,  the  oflBcer  shall  return  the  property  to 
the  defendant.  And  if  the  oflBoer  deliver  any  property  so 
taken  to  the  plaintiff,  his  agent,  or  attorney,  or  keep  the 
same  from  the  defendant  without  taking  such  security 
within  the  time  aforesaid,  or  if  he  take  insufficient  security, 
he  shall  be  liable  to  the  defendant  in  damages." 

There  is  no  provision  in  this  chapter  for  notice  by  the 
defendant  to  the  officer  that  he  excepts  to  the  sufficiency 
of  the  security,  or  for  the  justifying  of  such  security.  But 
for  the  purposes  df  this  case  it  may  be  conceded  that  in 
the  absence  of  such  provisions,  expressly  applicable  to 
•cases  in  justices'  courts,  that  chapter  1  of  title  VIII.  may 
be  invoked  for  such  purpose. 

Section  189  provides  that  when  the  defendant  excepts, 
the  sureties  must  justify  upon  notice  as  bail  on  arrest. 
The  provisions  for  arrest  and  bail  are  now  repealed,  but 
may  be  found  in  chapter  1,  title  VIII.,  Comp.  Stats,  of 
1885. 

Section  164  of  that  chapter  provided  that  bail  might  be 
given  by  the  defendant  on  his  arrest,  or  at  any  time  after- 
wards before  judgment,  by  causing  one  or  more  sufficient 
bail  to  execute  a  written  undertaking  to  the  plaintiff,  in 
the  presence  of  the  sheriff,  to  the  effect  that,  if  judgment 
'''shall  be  renclered  in  the  action  against  the  defendant  he 
will  render  himself  amenable  to  the  process  of  the  court 
thereon,"  etc.,  and  section  165  provided  that,  "the  plaint- 
iff or  his  attorney  may  object  to  the  bail  for  insufficiency, 
at  any  time  within  ten  days  after  the  undertaking  of  the 
tail  has  been  given;  within  such  time  he  shall  serve  upon 
the  sheriff  a  written  notice  that  he  does  not  accept  the  bail, 
or  he  shall  be  deemed  to  have  accepted  it,  and  the  sheriff 
shall  be  exonerated  from  liability.  When  the  undertaking 
is  given  after  the  return  of  the  order  of  arrest,  the  plain- 
tiff shall  have  notice  thereof." 

Section  166  provided  that,"  On  the  receipt  of  such  notice 
the  sheriff  or  defendant  may,  within  ten  days  thereafter. 


170   SUPREME  COURT  OF  NEBRASKA, 

btate  y.  Walt. 

give  to  the  plaintiff,  or  his  attorney,  notice,  in  writing,  of 
the  justification  of  the  same  or  other  bail,  before  a  judge, 
or  clerk  of  the  court  in  which  the  action  is  brought,  a 
probate  judge,  or  justice  of  the  peace,  at  a  specified  time 
and  place;  the  time  to  be  not  less  than  five  nor  more  than 
ten  days  thereafter,"  etc. 

It  is  worthy  of  notice  that  by  a  provision  of  this  chap- 
ter an  order  of  arrest  could  be  issued  only  to  the  county 
in  which  the  action  was  brought ;  also  that  the  provisions 
for  exceptions  and  justification  apply  only  to  cases  where 
the  sheriff  had  already  accepted  the  iail,  and  not  for  the 
purpose  of  compelling  him  to  agccpt  it,  and  the  effect  of  a 
failure  of  the  bail  to  justify,  after  exception  thereto  by  the 
plaintiff,  was  to  render  the  sheriff  liable  as  bail.  We  have 
seen  that  by  the  provisions  of  section  164  the  undertaking 
must  be  executed  in  the  presence  of  the  sheriff,  neceasarily 
in  his  own  county,  as  by  section  158  the  order  of  arrest 
could  only  run  to  the  county  in  which  the  action  was 
brought;  and  so  while  there  is  an  option  of  several  differ- 
ent officers  before  whom  the  justification  could  be  made, 
it  logically  follows  that  it,  as  well  as  the  other  proceedings 
in  the  case,  must  be  confined  to  the  county  in  which  the 
proceedings  were  pending.  If  this  is  a  correct  construction 
of  the  law  applicable  to  proceedings  upon  a  writ  issued  out 
of  a  court  of  general  jurisdiction,  can  it  be  enlarged  and 
extended  when  it  is  sought  by  construction  to  apply  it  to 
process  issued  out  of  a  court  of  limited  jurisdiction  ?  Ob- 
viously not.  In  no  event  do  the  provisions  of  the  statute 
apply  to  justification  by  securities  on  an  undertaking  until 
after  the  undertaking  has  been  accepted  by  the  officer 
whose  duty  it  is  to  take  it,  and  approve  the  securities,  and 
I  do  not  think  that  such  officer  is  bound,  or  even  permit- 
ted, to  accept,  as  securities  persons  not  residents  of  the 
county  in  which  the  proceedings  are  pending,  and  hence 
not  within  the  jurisdiction  of  the  court  is&uing  the  process,, 
in  case  of  further  proceedings  to  enforce  their  liability. 
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It  therefore  not  being  the  official  duty  of  the  respond- 
ent, under  the  facts  and  circumstances  of  the  case,  to 
accept  and  approve  the  recognizance  and  deliver  the  prop- 
wty  to  the  relator,  it  was  not  error  on  the  part  of  the 
district  court  to  refuse  a  peremptory  mandamus.  The 
judgment  of  the  district  court  is  accordingly  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Julia  C.  Vose,  plaintiff  in  error,  v.  John  Muller, 
defendant  in  error. 

Trial:  misconduct  of  juby.  During  the  progress  of  the  trial 
of  the  canse  in  the  district  court,  while  the  court  had  ad- 
journed for  dinner,  the  defendant  took  two  certain  memhers  of 
the  jury  in  said  cause,  who  were  engaged  in  trying  the  same, 
into  a  public  liquor  saloon,  and  treated  them  to  intoxicating 
liquors,  which  was  then  and  there  drank  by  said  jurors :  Heldj 
That  the  Yerdict  be  set  aside  and  a  new  trial  granted. 

Error  to  the  district  court  for  Cedar  county.  Tried 
below  before  Crawford,  J. 

Wilbur  F.  Bryant,  for  plaintiff  in  error,  cited:  Thomp- 
son &/  Merriam  on  Jury,  Sec.  372.  Brant  v.  Fowler,  7 
Cow.,  562.  State  t?.  Baldy,  17  Iowa,  41.  Dams  v.  State, 
35  Ind.,  496.  Sacramento  Mining  Co,  v.  Showers,  6  Nev., 
291. 

Barnes  Brothers,  for  defendant  in  error,  cited:  Hayne 
New  Trials,  Sec.  70.  Wilson  v.  Abrahams,  1  Hill,  207. 
Howe  V.  State,  11  Humph.,  491. 
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Cobb,  J, 

This  cause  was  origiDally  brought  before  a  justice  of  the 
peace.  The  judgment  there  was  for  the  plaiutiff.  Upon 
appeal  it  came  before  the  district  court  of  Cedar  county, 
where  there  were  new  pleadings.  The  action  was  replevin 
t)f  one  heifer  calf,  the  value  of  which  was  agreed  by  stip- 
ulation to  be  twenty-six  dollars,  which  it  was  allied  by 
the  plaintiff  had  strayed  away  from  her  possession,  and 
was  found  in  the  possession  of  the  defendant,  and  was 
claimed  by  him.  There  was  a  trial  to  a  jury  with  a  ver- 
dict for  the  defendant. 

There  was  a  motion  by  the  plaintiff  for  a  new  trial, 
tipon  sundry  grounds,  among  others,  "  For  the  miscon- 
duct of  the  jury  and  defendant  in  this,  that  during  the 
progress  of  the  trial  of  the  cause,  while  the  court  had  ad- 
journed for  dinner,  on  the  7th  day  of  May,  1885,  the  defend- 
ant took  certain  members  of  the  jury  empaneled  and  sworn 
to  try  such  cause,  and  engaged  in  the  trial  thereof,  into  a 
saloon  in  the  town  of  Hartington,  where  said  trial  was- 
being  conducted,  to-wit,  the  saloon  of  one  Joseph  Keppel, 
and  then  and  there  treated  said  members  of  said  jury,  to- 
wit,  David  Nelson  and  Henry  Bcckman,  to  intoxicating 
liquors,"  etc.  Said  motion  was  overruled  and  judgment 
for  the  defendant  rendered  on  the  said  verdict. 

The  cause  is  brought  to  this  court  by  the  plaintiff  in 
error,  who  assigns  the  following  errors: 

1.  This  court  erred  in  overruling  the  motion  of  the 
plaintiff  to  strike  the  answer  of  the  defendant  from  the 
files. 

2.  The  court  erred  in  allowing  both  the  counsel  for 
the  defendant  to  examine  the  defendant's  witness,  John 
Cooper,  against  the  plaintiff's  objection. 

3.  The  court  erred  in  giving  instruction  number  two 
on  its  own  motion. 
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4.  The  court  erred  in  refusing  to  give  the  first  in^ 
etruction  asked  for  by  the  plaintiff. 

5.  The  court  erred  in  overruling  the  plaintiff's, 
motion  for  a  new  trial  herein. 

Upon  examination  of  the  case  and  the  several  errors, 
assigned^  I  have  reached  the  conclusion  that  there  must  be 
a  new  trial  for  error  in  the  trial  court  in  refusing  a  new 
trial.  That  assignment  only  will  be  examined.  This 
assignment  of  error  is  based  upon  the  eighth  ground  of 
error  as  contained  in  plaintiff's  motion  for  a  new  triaU 
This  ground  was  sustained  by  the  following  affidavit: 

"  In  the  district  court  of  Cedar  county,  Nebraska. 
"JvuaC  YOB^  PlaintlffAj^^^^^.^  in  support  of  mo^ 

AGAINST  >    ^.         /.  \^.   1 

JoHNMuLLER,i>«/«.da«<.>    t.on  for  a  new  tnal. 

"Alt^hibald  Van  Allen,  of  kwful  age,  being  duly  and 
solemnly  ^sautioned  and  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  deposes  and  says:  That 
he  is  acquainted  with  the  plaintiff  and  defendant  in  the 
above  entitled  cause ;  that  affiant  knows  John  Muller,  the 
defendant  in  said  cause ;  that  during  the  progress  of  the  trial 
of  the  above  entitled  cause,  while  the  court  had  adjourned 
for  dinner,  on  the  seventh  day  of  May,  1885,  the  said 
defendant,  John  MuUer,  in  the  presence  of  tliis  affiant,  took 
certain  members  of  the  juiy,  who  were  engaged  in  the  trial 
of  said  cause,  into  a  saloon  in  the  town  of  Hartingtou,  in 
said  county  and  state,  in  which  town  said  trial  was  in  pro- 
gress, and  then  and  there  treated  the  said  members  of  said 
jury,  to-wit,  David  Nelson  and  Henry  Beckman,  to  intox- 
icating liquors,  the  more  particular  kind  and  character  of 
which  are  to  this  affiant  unknown;  that  from  appearance 
of  such  liquor,  and  the  fiaict  it  was  delivered  in  a  whiskey 
glass,  affiant  believes  such  liquor  to  liave  been  whiskey;  that 
affiant  knows  said  jurors,  and  states  the  above  facts  of  his 
own  knowledge;  that  affiant's  attention  was  first  called  to 
the  facts  above  set  forth  by  one  Lewis  M.  Howard,  who^ 
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at  the  time  of  the  making  of  this  affidavit,  is  absent  from 
the  said  town  of  Hartington,  and  his  affidavit  in  support  of 
the  facts  above  set  forth  cannot  be  procured  in  time  for 
the  filing  of  the  same  with  this  motion. 

"Archibald  Van  Allen. 

"Subscribed  in  my  presence  and  sworn  to  before  me 
this  7th  day  of  May,  a.d.  1885. 

"  Henry  B.  Suing, 
[l.  8.]  ''Notary  Pvhlic:' 

There  was  no  denial  of  the  facts  stated  in  the  above  affi- 
davit, by  counter  affidavits  or  otherwise.  Such  facts  must 
therefore  be  assumed  to  be  true,  for  the  purposes  of  the 
case. 

The  facts  stated  in  the  foregoing  affidavit  may  be  viewed 
in  two  aspects.  First,  As  to  the  offering  by  the  defend- 
ant, and  the  accepting  by  the  jurors  from  him,  of  a  treat 
while  engaged  in  the  trial  or  hearing  of  a  cause  in  which 
he  was  a  party ;  and  Second,  As  to  the  drinking  of  intox- 
icating liquor  per  se  by  the  juror  while  engaged  in  the 
trial  or  hearing  of  the  cause. 

The  question  of  the  effect  which  misconduct  of  this  char- 
acter on  the  part  of  jurors  will  have  upon  their  verdict, 
has  been  before  the  courts  of  many  of  the  states  of  the 
Union  as  often  as  almost  any  one  question,  and  it  has  given 
rise  to  a  great  diversity  of  argument  and  opinion.  One 
of  the  earliest  American  cases  involving  a  question  of  this 
character  is  that  of  The  People  v.  Douglas,  4  Cow.,  26, 
which  was  tried  in  1825.  The  facts  out  of  which  the 
question  arose  in  that  case  were  as  follows:  "The  trial 
commenced  on  the  11th  of  January.  At  about  2  p.m. 
the  jury  had  liberty  to  retire  from  the  box,  under  the 
charge  of  two  sworn  constables  and  the  direction  of  the 
court  to  keep  together  and  return  speedily.  This  was 
before  the  trial  was  concluded.  The  jury  retired  to  con- 
sider of  their  verdict  about  11  p.m.,  and  returned  a  verdict 
of  guilty  about  4  the  next  morning.     After  the  conviction 
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a  motion  was  made  *  *  *  for  a  new  trial,  on  the 
ground  that  two  of  the  jurors  while  out  under  the  care  of 
the  constables  separated  from  their  fellows,  ate,  drank 
whiskey,  put  cakes  in  their  pockets^  and  conversed  with 
bystanders  on  the  subject  of  the  trial.''  A  new  trial 
being  refused^  the  case  was  brought  to  the  court  of  errors. 
In  delivering  the  opinion  of  the  court,  Woodworth,  J.,- 
said :  "  Clearly  we  should  disregard  the  fact  of  eating  as 
forming  any  ground  for  setting  aside  the  verdict;  for 
though  this  might  be  a  contempt  of  court,  being  without 
their  leave,  yet  an  opportunity  to  take  reasonable  refresh- 
ments would  always  be  granted  at  a  proper  season,  and 
the  circumstances  of  their  being  obtained  somewhat  irreg- 
ularly could  not  prejudice  the  prisoner.  But  here  the 
doubt  is,  whether  there  was  not  further  abuse  in  drinking 
spirituous  liquors.  This  should  not  be  tolerated  in  any 
shape  in  the  jury  during  the  progress  of  the  trial,  and  we 
have  uniformly  held  that  it  vitiated  the  verdict  in  a  civil 
cause,  even  where  the  liquor  was  given  to  the  jury  by  con- 
sent. It  will  not  do  to  weigh  and  examine  the  quantity 
which  may  have  been  taken  by  the  jury,  nor  the  eflfect  pro- 
duced/' etc     A  new  trial  was  granted. 

The  case  of  Brant  v.  Fowlery  7  Id.,  562,  was  a  civil 
case  before  the  same  court  two  years  later.  On  the  trial, 
after  the  judge  had  concluded  his  charge,  several  of  the  ju- 
rors requesting  permission  to  go  out,  the  judge  told  them 
they  could  go  accompanied  by  an  officer.  One  of  them, 
misunderstanding  the  charge  of  the  judge,  while  out  sep- 
arated himself  from  the  officer  and  drank  about  one-third 
of  a  gill  of  brandy.  The  verdict  was  for  the  defendant. 
On  motion  in  behalf  of  the  plaintiflF  to  set  aside  the  verdict 
for  the  irr^ularity,  the  affidavit  of  the  juror  was  produced, 
showing  his  mistake,  and  that  he  drank  this  small  quantity 
of  brandy  to  check  a  diarrhoea  which  he  had  incurred  by 
drinking  new  cider,  etc.  In  the  opinion  the  court  say: 
"We  cannot  allow  jurors  thus  of  their  own  head  to  drink 
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spirituous  liquors  while  engaged  in  the  course  of  a  cause^ 
We  are  satisfied  that  there  has  been  no  mischief,  but  the 
mle  is  absolute  and  does  not  meddle  with  consequences/*' 
etc. 

The  above  two  cases  were  criticised  and  distinguished^ 
and  in  so  far  as  they  held  that  the  mere  drinking  of  spir- 
ituous liquors  per  se  by  the  jurors  was  sufficient  ground 
for  setting  aside  the  verdict,  overruled  by  the  case  of  Wil-^ 
son  V.  Abrahams,  1  Hill,  207.  But  in  denying  the  motion 
to  set  aside  the  verdict  in  the  latter  case,  the  court,  by 
Bronson,  J.,  laid  considerable  stress  on  the  &uct  that  in 
that  case  the  liquors  were  not  drank  at  the  expense  of  a 
party  to  the  suit.  They  say :  "When  in  the  course  of  the 
trial  a  juror  has  in  any  way  come  under  the  influence  of 
the  party  who  afterwards  has  the  verdict,  or  there  is  reason 
to  suspect  that  he  has  drank  so  much  at  his  own  expense 
as  to  unfit  him  for  the  proper  discharge  of  his  duty  *  *  * 
the  verdict  ought  not  to  stand." 

In  the  case  of  Staie  v.  BuUard,  16  N.  H.,  139,  decided  itt 
1844,  later  in  point  of  time  than  that  of  \Ml8(m  v,  Abror- 
hams,  sup,,  it  appeared  that  about  8  o'clock  in  the  evening 
the  foreman  of  the  jury,  who  had  retired  for  the  purpose  of 
agreeing  upon  a  verdict,  applied  to  the  officer  in  attendance, 
who  furnished  them  meats  and  drink,  including  half  a 
pint  of  new  rum,  which  was  drank  by  some  of  the  jury 
who  had  complained  of  being  unwell.  The  jury  returned 
a  verdict  against  the  prisoner,  it  being  a  trial  for  larceny. 
A  new  trial  was  granted.  The  court,  in  the  opinion,  after 
citing  the  case  oi  People  v.  Douglas,  sup,,  say :  "  And  we  are 
of  the  opinion  that  the  use  of  stimulating  liquors  by  a 
jury  deliberating  upon  a  verdict  in  a  criminal  case,  without 
first  showing  a  case  requiring  such  use,  and  procuring 
leave  of  court  for  that  purpose,  is  a  sufficient  cause  for 
setting  aside  a  verdict  found  against  the  prisoner  in  such 
circumstances,  whether  the  use  was  intemperate  or 
otherwise." 
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The  case  of  Davis  v.  The  State,  35  Ind.,  496,  came  be- 
fore the  supreme  court  of  Indiana  in  1871.  At  the  trial 
in  the  circuit  court,  "  after  the  jury  were  charged  and  put  in 
charge  of  a  bailifiP  that  they  might  consider  of  their  ver- 
dict, the  bailiff,  with  two  of  them,  went  to  a  liquor  and 
billiard  saloon,  where  other  persons  were  drinking  and  pay- 
ing billiards,  and  the  bailiff  procured  for  each  of  them  *a 
drink  of  brandy,  ginger-wine,  nutmeg  and  sugar,'  which 
they  drank,  and  which  was  paid  for  by  one  of  them."^ 
This  misconduct  of  the  jurors,  with  other  grounds,  were 
set  out  in  a  motion  for  a  new  trial.  The  motion  was  over- 
ruled. In  the  supreme  court,  after  citing  to  the  point  of 
the  drinking  of  intoxicating  liquors  by  the  jurors,  the  cases 
of  Creek  v.  State,  24  Ind.,  151,  People  t?.  Douglas,  sup.. 
Brant  v.  Fowler,  sup.,  Wilson  v.  Abrahams,  sup.,  State  v. 
Bullard,  sup.,  Jones  v.  State,  13  Tex.,  168,  Pelham  v.  Page,  6 
Ark.,  635,  Gregg  v.  McDanid,  4  Harring.  (Del.),  367,  and 
Commmuoealih  v.  Roby,  12  Pick.,  496,  the  court  reversed 
the  judgment. 

The  case  of  Ensign  v.  Harney,  15  Neb.,  330^  came  be- 
fore this  court  on  error  to  the  district  court  of  Lancaster 
county,  on  error  for  refusal  to  set  aside  the  verdict  and 
grant  a  new  trial  for  misconduct  on  the  part  of  the  jury. 
The  facts  were,  that  during  the  progress  of  the  trial,  on 
Saturday  at  about  4  o'clock  p.m.,  the  court  adjourned  until 
the  following  Monday.  Two  of  the  jurors  applied  to  one- 
of  the  attorneys  (for  the  defendant  in  error)  for  his  horse  and 
buggy  to  carry  them  home,  a  distance  of  about  twelve  miles,. 
and  return  the  following  Monday.  The  attorney  readily 
complied  with  their  request.  A  verdict  having  been  rendered 
for  the  defendant,  a  motion  for  a  new  trial  was  filed,  ini 
which  this  cause,  among  others,  was  assigned.  The  judg- 
ment was  reversed  and  a  new  trial  awarded.  The  court, 
in  the  opinion,  said:  "  Where  a  juror  is  accepted  as  impar- 
tial, he  must  remain  so  during  the  trial.  To  permit  him 
to  accept  favors  from  either  party  is  to  put  him  under  ob> 
12 
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ligations  to  such  party,  the  tendency  of  which  is  to  bias  his 
judgment  Nor  is  it  material  that  such  favors  were  not 
intended  to  influence  the  juror,  as  it  cannot  be  determined 
how  far  they  may  have  had  that  effect ;  and  such  miscon- 
duct will  vitiate  the  verdict/' 

Where  a  juror  during  the  trial  spent  the  night  at  the 
house  of  one  of  the  parties,  and  was  entertained  free  of 
charge,  a  verdict  in  favor  of  such  parties  was  set  aside. 
Waikei^^  Case,  1 1  Ga.,  203. 

Where  two  of  the  jurors  spent  the  night  at  the  house  of 
the  counsel  for  the  successful  party,  the  verdict  was  set 
aside.    Walker  v.  Hunter,  17  Ga.,  414. 

During  a  trial  for  robbery,  one  of  the  counsel  for  the 
prosecution,  at  the  request  of  two  of  the  jurors,  kept  their 
horses  over  night  for  them  without  charge  therefor;  a  ver- 
dict against  the  prisoner  was  set  aside.  Springer  v.  State, 
34  Ga.,  381. 

Where,  during  a  trial,  several  of  the  jurors  went  to  a 
restaurant  kept  by  a  person  who  was  chiefly  interested  in 
the  verdict,  and  there  partook  of  refreshments,  for  which 
they  neither  made,  nor  were  asked  to  make,  compensation, 
the  verdict  was  set  aside.  Redman  v.  Royal  Insurance  Cb., 
7  Phil,  167. 

Where,  during  a  trial,  a  juror  and  other  persons  went  to 
a  neighboring  tavern,  and  while  there  the  juror  ate  and 
drank  at  the  expense  of  the  plaintifi^,  and  some  calculations 
were  made  by  the  juror  in  the  presence  of  the  plaintiff  re- 
specting the  amount  of  the  verdict,  a  new  trial  was  granted. 
Keegan  v.  McCandless,  7  Phil.,  248. 

In  the  case  at  bar  the  intoxicating  liquors  were  fur- 
nished to  the  jurors  and  paid  for  by  the  party  to  the  suit  in 
whose  favor  the  verdict  was  rendered.  The  question  of 
the  unauthorized  drinking  of  intoxicating  liquors  per  ae  by 
the  jurors  does  not  properly  arise.  If  it  did,  speaking  for 
myself  alone,  I  would  not  hesitate  to  hold  it  sufficient  to 
vitiate  the  verdict.     But  where,  as  in  this  case,  the  liquor 
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is  received  as  a  treat  at  a  public  bar,  by  a  juror  engaged 
in  the  trial  of  a  cause,  from  a  party  to  the  suit,  and  drank  by 
the  juror  as  such,  it  cannot  be  doubted  that  a  verdict  follow- 
ing such  misconduct,  and  which  necessarily  rests  under  the 
suspicion  of  having  been  influenced  thereby,  should  be  set 
aside. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Bevebsed  and  remanded. 

The  other  judges  concur. 


The  State  of  Nebraska,  ex  rel.  City  op  Columbus, 
V.  H.  A.  Babcxx^k,  Auditor  op  Public  Accounts. 

1.  Bonds  of  City  in  aid  of  County  Bridge.  The  provisions 
of  section  77,  chapter  14  of  the  Compiled  Statutes,  authorizing  a 
dty  in  certain  cases  to  appropriate  the  sum  of  five  dollars  per 
lineal  foot  to  aid  in  the  construction  of  a  county  hridge,  do  not 
prevent  a  city  situated  on  a  streanx  like  the  Loup  river,  from 
issuing  honds  to  aid  in  the  construction  of  a  public  bridge 
across  such  river. 

2      .    Such  bonds  may  be  used  to  construct  a  bridge  on  a 

pablic  thoroughlare  leading  into  such  city,  although  the  bridge 
is  outside  of  the  corporate  limits. 

Original  application  for  mandamus. 

Sullivan  &  Reedier^  for  relator,  cited:  U.  P.  R,  R,  Co,  v. 
Col/ax  County^  4  Neb.,  450.  Mayor  v,  Newton,  23  Ala., 
660.     Brovm  v,  Merrick  County,  1 8  Neb.,  355. 

WtUimn  Leese,  Attorney  General,  for  respondent. 
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Maxwell,  J. 

This  is  an  application  for  mandamus  to  compel  the  de^ 
fendant  to  roister  certain .  bonds  issued  by  the  city  of 
Columbus.  The  cause  is  submitted  to  the  court  on  de- 
murrer to  the  petition.  The  petition  is  as  follows,  omit- 
ting the  formal  parts : 

"  The  relator,  the  city  of  Columbus,  in  the  county  of 
Platte  and  state  of  Nebraska,  now  is,  and  for  many  years 
last  past  has  been,  a  city  of  the  second  class,  duly  organ- 
ized and  incorporated  under  and  by  virtue  of  the  laws  of 
Nebraska. 

"  The  defendant,  H.  A.  Babcock,  is  the  duly  constituted 
and  acting  auditor  of  public  accounts  of  this  state. 

"  The  Loup  river,  is  a  large,  swift  stream  running 
through  the  southern  portion  of  said  county,  and  varying 
in  width  therein  from  800  feet  to  1,000  feet.  Some  of 
the  townships  of  said  county  lie  north  and  some  south  of 
said  river.  During  the  period  of  ten  years  last  past  there 
has  been  a  public  wagon  bridge  across  said  river,  built  by 
said  county  and  maintained  partly  by  it  and  partly  by 
subscriptions  of  the  citizens  of  Columbus  aforesaid.  Said 
bridge  is  on  one  of  the  public  roads  of  said  county,  is 
about  1,000  feet  in  Icrgth,  and  crosses  said  river  at  a 
point  within  a  quarter  of  a  mile  of  said  city^s  corporate 
limits.  Said  bridge  is  the  only  wagon  bridge  across  said 
river  in  said  county.  Almost  every  year  during  the  seven 
years  last  past  some  portion  of  said  bridge  has  been  swept 
away  by  the  spring  freshets  and  ice-floes,  and  communi- 
cation between  the  portions  of  said  county  divided  by  said 
river  has  been  thereby  almost  entirely  suspended  for  long 
periods  of  time.  Said  county  is  unable  to  raise,  appropri- 
ate, or  expend  sufficient  funds  for  the  purpose  of  making 
said  bridge  safe  and  permanent. 

"The  present  bridge  across  said  river  is  a  temporary 
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and  founderous  structure,  out  of  repair  and  dangerous  to 
use.  The  reasonable  cost  of  a  substantial  and  permanent 
wagon  bridge  across  said  river  would  be  about  the  sum  of 
*38,000. 

"  For  the  purpose  of  aiding  Platte  county  aforesaid  in 
the  construction  of  a  public  wagon  bridge,  in  the  place 
and  instead  of  the  old  bridge  across  said  river  in  said 
county,  the  proper  authorities  of  said  city  called  and  gave 
due  notice  of  an  election  to  be  held  therein  on  17th  day 
of  October,  a.d.  1887,  for  the  purpose  of  submitting  to 
the  qualified  electors  thereof  a  proposition  to  issue,  for  the 
purpose  aforesaid,  thirty  six  per  cent  coupon  bonds  of  said 
city,  each  for  the  sum  of  $1,000,  due  thirty  years  from 
December  1,  1887,  and  to  levy  a  tax  annually  for  the 
payment  of  the  interest  thereon  as  it  became  due. 

"That  on  the  said  17th  day  of  October,  said  election 
was  held  pursuant  to  said  call  and  notice,  and  the  said 
proposition  was  duly  elected  and  adopted,  there  being  348 
votes  cast  in  its  favor  and  6  votes  against  it. 

"  After  said  election  was  held  and  the  result  thereof  as- 
loertained  and  declared  as  required  by  law,  the  thirty 
bonds  above  mentioned  were  prepared  in  due  form,  with 
proper  and  necessary  recitals  therein,  were  signed  and  ex- 
ecuted by  the  proper  authorities  of  said  city,  and  by  them, 
on  the  10th  day  of  December,  1887,  presented  to  the  de- 
fendant as  such  auditor  for  registration  and  certification 
as  required  by  law  in  such  cases.  Said  bonds  when  pre- 
sented to  the  defendant  were  accompanied  by  a  duly  au- 
4iienticated  record  of  all  the  proceedings  relative  to  the 
issuance  of  said  bonds,  which  record  shows  that  all  the 
proceedings  relative  to  the  issuance  of  said  bonds  necessary 
to  be  taken  were  regularly  and  legally  had  and  done. 

"The  assessed  valuation  of  all  taxable  property  in  said 
<nty  for  the  year  a.d.  1887  is  $420,000.  Except  the 
bonds  above  mentioned  said  city  has  never  issued  any 
bonds  to  aid  in  the  construction  of  any  railroad  or  other 
work  of  internal  improvement. 
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"A  small  part  of  the  said  Loup  river  is  within  the  cor- 
porate limits  of  said  dty,  but  the  said  bridge,  to  aid  in  the 
construction  of  which  said  bonds  were  voted,  is  wholly 
outside  of  said  corporate  limits  and  not  nearer  than  a 
quarter  of  a  mile  thereto. 

"  The  defendant,  at  the  time  said  bonds  were  presented 
to  him  as  aforesaid,  was  requested  by  said  city  to  roister 
them  and  each  of  them  in  his  said  office,  and  to  certify  on 
each  of  said  bonds  that  it  had  been  regularly  and  l^ally 
issued  and  registered  as  required  by  law.  But  the  defend- 
ant refused  and  still  refuses  to  comply  with  said  request, 
and  assigns  as  his  reason  for  such  refusal  that  said  city 
has  no  authority  to  vote  or  issue  bonds  to  aid  in  the  con- 
struction of  said  bridge  or  any  work  of  internal  improve- 
ment not  within  its  corporate  limits. 

'^  The  said  road  on  which  said  bridge  is  located  runs  to 
and  into  said  city,  and  would  be  of  no  value  or  utility 
whatever  without  said  bridge;  that  nearly  all  the  trade 
and  business  of  the  people  living  in  the  townships  in  said 
county  south  of  said  river,  and  much  of  the  trade  and 
business  of  the  people  of  Butler  and  Polk  counties  in  said 
state,  come  to  and  reach  said  city  over  said  road  and  bridge, 
and  could  reach  it  in  no  other  way  except  by  railroad ; 
that  there  is  no  bridge  across  said  river. below  the  one 
herein  described,  and  none  above  it  within  a  distance  of 
twenty  miles;  that  the  construction  and  maintenance  of  a 
permanent  wagon  bridge  across  said  river  on  said  road 
will  greatly  enhance  the  value  of  property  in  said  city,  in- 
crease its  business,  and  conduce  to  its  prosperity,  but  such 
bridge  cannot  be  built  without  the  registration  and  cer- 
tiBcation  of  said  bonds  by  the  defendant,"etc. 

Section  1,  Chap.  45  of  the  Compiled  Statutes,  provides: 
"That  any  county  or  city  in  the  state  of  Nebraska  is 
hereby  authorized  to  issue  bonds  to  aid  in  the  construction 
of  any  railroad,  or  other  work  of  internal  improvement, 
to  an  amount  to  be  determined  by  the  county  commis- 
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sioners  of  such  county,  or  the  cky  council  of  such  city, 
not  exceeding  ten  per  centum  of  the  assessed  valuation  of 
all  taxable  property  in  said  county  or  city ;  Provided,  The 
county  commissioners,  or  city  council,  shall  first  submit 
the  question  of  the  issuing  of  such  bonds  to  a  vote  of  the 
legal  voters  of  said  county  or  city,  in  the  manner  provided 
by  chapter  nine  of  the  Revised  Statutes  of  the  state  of 
Nebraska,  for  submitting  to  the  people  of  a  county  the 
question  of  borrowing  money." 

Sec  2.  "  The  proposition  of  the  question  must  be  ac- 
companied by  a  provision  to  levy  a  tax  annually  for  the 
payment  of  interest  on  said  bonds  as  it  becomes  due ;  Pro- 
vided,  That  an  additional  amount  shall  be  levied  and 
collected  to  pay  the  principal  of  said  bonds,  when  it  shall 
become  due ;  and.  Provided,  further,  That  no  tax  shall  be 
levied  or  collected  to  pay  any  of  the  principal  of  said 
bonds  until  after  the  year  1880." 

Sec.  3.  "  The  proposition  shall  state  the  rate  of  inter- 
est each  bond  shall  draw,  and  when  the  principal  and 
interest  shall  be  made  payable." 

Sec.  4.  "  If  two-thirds  of  the  votes  cast  at  any  such 
election  for  the  purpose  herein  set  forth  be  in  favor  of  the 
propositions  submitted,  the  county  commissioners,  in  the 
case  of  a  county,  and  the  city  council,  in  the  case  of  a 
city,  shall  cause  the  proposition  and  the  result  of  the  vote 
to  be  entered  upon  the  records  of  said  county  or  city,  and 
a  notice  of  its  adoption  to  be  published  for  two  successive 
weeks  in  any  newspaper  in  said  county  or  city,  if  there  be 
one,  and  shall  thereupon  issue  said  bonds,  which  shall  be 
and  continue  a  subsisting  debt  against  such  county  or  city 
until  they  are  paid  and  discharged,"  etc. 

The  defendant  is  in  doubt  upon  two  points,  which  will 
be  noticed  in  their  order,  and  virtually  asks  the  direction 
of  the  court  as  to  his  duty  in  the  premises. 

F.rd.  Sec.  77, Chap.  14,  Compiled  Statutes,  provides: 
"That  when  any  city  or  village  has  constructed  a  bridge 
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over  sixty  foot  span  on  any  county  or  state  highway  within 
their  corporate  limits,  and  have  incurred  a  debt  for  the 
same,  then  the  treasurer  of  the  county  in  which  said  bridge 
is  located  shall  pay  to  the  treasurer  of  said  city  or  village 
seventy-five  per  cent  of  all  bridge  taxes  collected  in  said 
city  or  village  until  said  debt  is  fully  paid  and  interest 
upon  the  same.  *  *  *  *  That  the  council  or  trustees 
may  appropriate,  in  the  manner  hereinafter  provided,  a  sum 
not  exceeding  five  dollars  per  lineal  foot  to  aid  in  the  con- 
struction of  any  county  bridge  within  the  limits  of  such 
city,  or  may  appropriate  a  like  sum  to  aid  in  the  construc- 
tion of  any  bridge  contiguous  to  said  city  or  village  on  a 
highway  leading  to  the  same,  or  any  bridge  across  any 
unnavigable  river  which  divides  the  county  in  which  such 
city  or  village  is  located  from  another  state." 

These  being  special  provisions  relating  to  the  powers 
of  a  city  council,  it  is  claimed  control  the  general  provisions 
of  the  statute,  and  by  implication  repeal  the  act  relating 
to  the  issuing  of  bonds  for  works  of  internal  improvement. 
An  examination  of  the  statute,  however,  shows  that  the 
appropriations  spoken  of  are  to  be  made  from  funds  avail- 
able to  the  city,  and  do  not  relate  to  the  issuing  of  bonds. 
While  it  is  true  that  bridges  across  the  water-courses  of 
the  state  are  to  be  built  and  repaired  by  the  several  counties 
through  which  they  flow,  yet  in  many  of  the  counties 
bordering  on  the  Platte  river  or  its  branches  it  is  impossi- 
ble for  a  county  to  construct  a  bridge  across  that  river  or 
a  large  branch  thereof,  like  the  Loup  in  Platte  county, 
from  its  ordinary  revenue  derived  from  its  levies  for  roads 
and  bridges.  Therefore,  if  no  other  means  can  be  pro- 
vided than  that  derived  from  such  levies,  it  would  be  im- 
possible to  construct  and  in  ma!ny  cases  to  repair  bridges 
across  the  streams  named.  Such  bridges  may  be  of  the 
utmost  importance  to  the  public  at  large,  and  to  particular 
localities,  but  unless  there  is  authority  to  raise  means  to 
construct  the  same,  no  adequate  facilities  for  crossing  such 
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streams  can  be  furnished.  The  benefit  to  be  derived  by 
the  public  from  such  bridges  may  be  as  great  as  that  to  be 
derived  from  railway  communication,  yet  no  one  will  deny 
the  power  of  the  city  to  issue  bonds  to  aid  in  the  construc- 
tion of  a  railway. 

In  TJ.  F.  R.  R.  V.  Colfax  Chwnty,  4  Neb.,  460,  thia 
<X)urt  held  that  a  bridge  across  the  Platte  river  was  a  work 
of  internal  improvement,  and  that  decision  has  been  ad- 
hered to.  A  bridge  across  the  Ix)up  river,  therefore,  at 
the  point  indicated  comes  clearly  within  the  rule  stated 
in  TJ.  P.  R.  jR.  V,  Colfax  County,  and  is  a  work  of  in- 
ternal improvement.  The  city,  by  issuing  the  bonds  in 
•question,  simply  proposed  to  aid  the  county  in  the  con- 
struction of  a  public  way  across  said  river  by  furnishing 
a  portion  of  the  funds  necessary  for  the  construction  of 
the  same.     This,  in  our  view,  the  city  had  authority  to  do. 

Second.  It  is  objected  that  the  bridge  is  outside  of  the 
<X)rporate  limits  of  the  city  of  Columbus,  and  it  is  claimed 
that  the  authority  of  the  city  to  aid  in  the  construction  of 
works  of  internal  improvements  extends  only  to  works 
.  constructed  within  the  corporate  limits.  There  is  no 
restriction  in  the  act  authorizing  a  city  to  issue  its  bonds 
for  works  of  internal  improvement,  the  language  being, 
"that  any  county  or  city  in  the  state  of  Nebraska  is 
hereby  authorized  to  issue  bonds  to  aid  in  the  construction 
of  any  railroad  or  other  work  of  internal  improvement." 

Evidently  the  legislature  did  not  intend  to  restrict  the 
aid  to  be  given  by  a  city  to  improvements  actually  con- 
structed within  its  limits.  Had  such  been  the  intention, 
it  would  have  been  so  stated ;  the  language  being  general 
^nd  without  limitation  as  to  what  the  aid  should  be  applied, 
it  necessarily,  to  a  great  extent,  .is  left  to  the  discretion  of 
tw^o-thirds  of  the  legal  voters  of  the  city  at  the  election 
called  for  the  purpose  of  voting  aid.  Such  voters  may 
reasonably  be  expected  to  consult  their  own  interest  and 
that  of  the  city  in  which  they  reside,  and  vote  aid  to  such 
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works  of  internal  improvement  as  they  may  deem  advant- 
ageous. Thus  in  Brown  v.  Merrick  County,  18  Neb.,  355, 
the  county  oommissioners  of  Merrick  county  undertook  to 
reconstruct  a  bridge  across  the  Platte  river  at  Clarksville 
in  that  county.  The  aggregate  width  of  the  several  chan- 
nels at  that  point  is  about  one  mile,  seven  hundred  feet  of 
the  south  channel  being  in  Polk  county.  Clarksville  pre- 
cinct voted  three  thousand  dollars  in  precinct  bonds  to  aid 
in  the  construction  of  the  bridge.  The  county  oommis- 
sioners of  Polk  county  refused  to  co-operate  in  building 
the  bridge ;  the  county  commissioners  of  Merrick  county 
therefore  used  the  bonds  of  Clarksville  precinct  so  far  as 
the  money  derived  therefrom  was  necessary  to  construct 
that  portion  of  the  bridge  in  Polk  county,  and  this  court 
sustained  their  action.  Without  this  power  the  bridge 
would  have  been  of  no  value  whatever,  as  seven  hundred 
feet  of  the  south  channel  of  the  Platte  river  in  Polk  county 
would  have  been  witLout  a  bridge  and  thus  communication 
cut  off.  But  by  the  use  of  the  proceeds  of  the  bonds  the 
bridge  was  completed  and  the  general  public,  as  well  as  the 
people  of  Clarksville,  greatly  benefited  thereby. 

In  State  v.  Keiih  County,  16  Neb.,  508,  certain  county 
bonds  to  construct  a  bridge  across  the  South  Platte  river 
were  issued  by  that  county,  and  a  bridge  constructed,  from 
which  the  public  at  large,  and  the  town  of  Ogallala  es- 
pecially, derived  great  benefit ;  and  no  doubt  the  general 
public  and  the  city  of  Columbus  will  derive  equally  as 
great  benefits  from  the  construction  of  the  proposed  bridge 
across  the  Loup  at  the  point  indicated.  The  authority  of 
the  city  to  issue  its  bonds  for  the  purpose  stated  is  clearly 
conferred  by  the  statute,  and  it  is  the  duty  of  the  de- 
fendant to  register  and  certify  the  same.  A  peremptory 
writ  will  therefore  issue  as  prayed. 

Writ  awahded. 

The  other  judges  concur. 
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William  Grimes^  plaintiff  in  error^  v.  J.  D.  Can-       |  28  m 

NELL,  DEFENDANT  IN  ERROR.  I  W~I87 

!  48    709 

1.  Replevin:    ookn  in  crib.    Where  chattels  of  the  same  natnre- 

and  qnantity  belonging  to  different  persons  are  mingled  in  one 
mass — as  corn  in  a  crib— any  owner  may  recover  his  aliquot  part 
by  an  action  in  replevin. 

2.      :  CHATTEL  MORTOAOS:  INDEFINITE  DESCRIPTION.    Where 

a  chattel  mortgage  was  given  by  certain  owners  of  an  elevator 
vpon  "  ten  thousand  bushels  of  ear  corn,  contained  in  cribs  1 
and  2,  situated  south  of  the  B.  &  M.  R.  R.  side  track,  in  the 
town  of  Crab  Orchard,  on  right  of  way  of  said  railroad  com- 
pany," and  the  proof  was  that  there  were  three  cribs  without 
any  designation  as  to  numbers  or  the  particular  cribs  included 
in  the  mortgage,  Held^  Too  indefinite  to  entitle  the  mortgagee 
to  recover  corn  placed  in  one  of  the  cribs  by  a  depositor. 

8.  Parties:  assignment  of  chose  in  action:  evidence  of 
ASSIGNEE.  Every  action  must  be  prosecuted  in  the  name  of  t^e 
real  party  in  interest,  and  where  an  assignee  is  called  as  a  wit- 
ness to  prove  the  assignment,  he  may  be  cross-examined  as  to 
the  character  of  the  assignment,  and  as  to  whether  the  avails  of 
the  salt  are  to  be  paid  to  the  assignor ;  and  it  is  error  for  the 
court  to  exclude  such  cross-examination.  Where,  however,  it 
is  evident  that  other  witnesses  may  be  called  to  prove  the  as- 
signment, and  there  is  no  effort  to  introduce  such  testimony 
or  offer  to  prove  the  fact,  it  will  be  error  without  prejudice. 

Error  to  the  district  court  for  Johnson  county.  Tried 
bdow  before  Broady,  J. 

A.  M.  Appelget,  for  plaintiff  in  error. 

Deposit  of  com  constituted  sale  and  not  bailment.  Benj. 
on  Sales,  5.  Chase  v.  Washburn,  1  Ohio  State,  247. 
McCdnnell  v.  Hughes,  29  Wis.,  637.  Johnston  v.  Brown, 
37  Iowa,  200.  Hart  v.  Ten  Eyck,  2  Johns.  Ch.,  108. 
Adams  v.  Wildes,  107  Mass.,  123.  Replevin  does  not  lie. 
Wood  V.  Fates,  24  Penn.  State,  246. 


188      SUPREME  CX)URT  OF  NEBRASKA, 

Grimes  ▼.  Cannell. 

Clarence  K.  Chamberlain  and  Pemberton  &  Bush,  for 
defendant  in  error,  cited:  Schindler  v.  Westovevy  99  Ind., 
395.  Wells'  Replevin,  Sec.  312-316.  Young  v.  MUes,  20 
Wis.,  615.  Sextan  v.  Graham,  53  Iowa,  188.  Byder  v. 
Hathaway,  21  Pick.,  306.  Chapman  v.  Shepard,  39  Conn., 
413.  Gushing  v.  Breed,  14  Allen,  380, 

Maxwell,  J. 

This  is  an  action  in  replevin  brought  in  the  district 
<X)urt  of  Johnson  county  by  J.  D.  Cannell  against  William 
Grimes  to  recover  the  possession  of  3,083  bushels  of  corn, 
which  it  is  claimed  had  been  deposited  with  McClure  & 
GriflSn  at  Crab  Orchard,  in  Johnson  county.  Grimes  was 
in  possession  of  said  corn,  claiming  as  agent  of  Rosen- 
baum  Bros.,  mortgagees,  under  a  chattel  mortgage  given 
to  them  by  McClure  &  Griffin.  It  is  allied  in  the  peti- 
tion that  of  the  above  amount  the  plaintiff  deposited  417 
bushels,  one  J.  A.  Vanosdal  649  bushels  and  twenty 
pounds,  A.  M.  Williamson  1,927  bushels,  and  F.  A.  Red- 
field  89  bushels,  and  that  all  the  receipts  for  the  same 
were  owned  by  the  plaintiff.  The  answer  is  a  general 
denial. 

On  the  trial  of  the  cause  a  jury  was  waived  and  the 
cause  submitted  to  the  court,  which  found  for  the  plaintiff 
below  and  rendered  judgment  accordingly.  A  motion  for 
a  new  trial  having  been  overruled,  the  cause  is  brought 
into  this  court  by  petition  in  error. 

On  the  trial  of  the  cause  the  plaintiff  below  testified 
in  substance  as  follows :  '*  That  McClure  &  Griffin  done 
a  general  elevator  business,  had  cribs  and  kept  corn  on 
storage,  and  bought  stock  and  grain,  in  1885-86.  I  de- 
posited corn  with  them,  I  also  have  an  assignment  of  re- 
ceipts for  corn  stored  by  others — Vanosdal,  Williamson, 
and  Redfield.  (Receipts  introduced  in  evidence.)  These 
tickets  were  issued  by  McClure  &  Griffin,  and  are  correct 
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BO  far  as  I  know.  The  whole  of  these  receipts  represent 
3,086  bushels  of  corn.  The  corn  was  delivered  to  McClure 
&  GriflSn  at  Crab  Orchard,  and  I  supposed  was  placed  in 
crib  No.  1.  The  corn  was  delivered  to  thein  for  storage^ 
to  be  sold  by  us  at  any  time  the  price  suited  us;  if  wo 
wanted  to  sell  to  them  we  could,  if  not  we  were  to  pay 
storage  and  take  out  the  corn.  The  agreement  was,  that 
after  the  1st  of  April  we  were  to  pay  half  a  cent  per 
month  storage ;  until  that  time  we  were  to  pay  no  storage 
and  the  corn  was  to  be  delivered  to  us  at  any  time  we  paid 
the  storage.  The  com  was  delivered  last  fall,  most  in 
November  and  December  [1885];  corn  was  bringing  in 
market  17  cents  per  bushel ;  it  was  worth  that  at  the  time 
time  we  replevied  it.  I  have  paid  the  storage.  McClure 
&  Griffin  were  in  possession  of.  the  corn,  and  the  sheriif 
took  it;  he  claimed  to  be  agent  for  Rosen baum  Bros.,  and 
took  it  on  a  mortgage  they  held  on  10,000  bushels  of  corn.'^ 

On  cross-examination  he  testified :  "  I  don't  know  any- 
thing about  cribs  one  and  two.  There  are  three  cribs ;  I 
don't  know  whether  this  mortgage  was  on  our  com ;  I  did 
not  see  this  corn  put  in  the  crib ;  McClure  &  Griffin  were 
to  store  the  corn.  It  seems  there  was  other  corn  in  the 
crib  besides  mine;  I  don't  know  how  much  there  was  left 
after  we  got  ours.  The  date  when  I  became  owner  of  the 
other  corn  is  on  the  tickets,  they  are  assigned  on  the  back« 

"  Q.  Is  it  not  true  that  you  have  an  understanding  with 
these  parties  who  assigned  tickets  to  you,  that  you  are  to 
pay  this  money  only  in  case  you  succeeded  in  this  suit  ? 
(Objected  to  as  immaterial  and  irrelevant.  Sustained. 
Defendant  excepts.) 

'^  I  could  not  say  that  every  ear  taken  out  was  the  same 
that  was  put  in  there.  I  had  possession  of  the  corn  as- 
signed by  the  assijgnment ;  we  could  not  take  out  two-thirds 
of  the  corn  in  the  crib  without  getting  some  we  put  in 
there.  We  got  out  something  over  3,000  bushels  and 
there  was  eighteen  hundred  left  in  the  crib. 
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"  Q.  Now  you  don't  know  whether  this  com  you  re- 
plevied is  the  identical  corn  you  put  in  the  crib,  do  you? 
(Objected  to  as  immaterial,  irrelevant,  and  incompetent 
and  as  having  been  answered.  Sustained.  Defendant 
excepts.) 

"  These  different  lots  of  com  were  all  supposed  to  be 
put  in  the  same  crib ;  according  to  Griffin's  story  they 
were;  we  know  a  great  part  of  them  were.  I  never  said 
the  whole  business  was  put  in  together,  I  said  the  greater 
part  was.  The  first  I  knew  anything  about  it  was  when 
Griffin  told  me  it  was.  The  corn  was  put  in  in  Novem- 
ber or  December." 

J.  T.  Martin,  on  behalf  of  the  defendant  below,  testified 
as  follows :  "  I  had  charge  of  the  grain  business  of 
McClure  &  Griffin  in  1885  and  1886,  as  partner.  I  do 
not  know  in  which  crib  the  com  was  placed.  I  usually 
run  the  storage  corn  in  the  big  crib,  the  crib  in  which  the 
corn  replevied  was  in.  There  were  no  numbers  to  the  cribs 
to  my  knowledge;  there  were  about  1,500  bushels  of  corn 
that  was  bought  in  this  crib.  A  part  of  the  stored  corn 
was  dumped  in  on  the  other  corn.  A  great  deal  of  the 
time  the  stored  com  was  dumped  in  the  elevator  and 
shipped. 

"  Q.  Was  not  all  the  corn  brought  in  by  this  plaintiff, 
and  those  under  him,  to  be  placed  in  the  warehouse  and 
shipped  out?  (Objected  to  as  immaterial,  irrelevant,  and 
contrary  to  the  admissions.  Sustained.  Defendant  ex- 
cepts.) 

"  I  was  acquainted  with  the  market  price  of  corn  yester- 
day at  Crab  Orchard ;  it  was  19  cents  for  old  corn.  No 
objection  was  made  by  them  to  mixing  the  corn." 

The  first  and  second  assignments  of  error  relied  upon  in 
the  brief  of  the  plaintiff  in  error,  viz.,  whether  the  title  to 
the  property  passed  to  McClure  &  Griffin  by  the  deposit 
as  proved  in  this  case,  and  second,"  the  effect  of  mixing  the 
corn  with  that  of  other  persons  in  the  crib,  may  be  consid- 
ered together. 
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The  rule  seems  to  be  well  settled  that  where  chattels  of 
Uxe  same  nature  and  quality  belonging  to  different  own- 
ers are  mingled  in  one  mass,  any  owner  may  claim  his 
aliquot  part  by  replevin.  Bead  v.  Middleton,  62  Iowa, 
317.  EUingbor  v.  Brakken,  30  N.  W.  R.,  659.  Ingle- 
bright  v.  Hammond,  19  Ohio,  337.  Ryder  v.  Hathaway y 
21  Pick.,  298.  Kaufmann  v.  Schilling,  58  Mo.,  218. 
Young  v.  Miles,  20  Wis.,  615.  Kimberly  v.  Patchin,  19 
N.  Y.,  330. 

In  Inglebrighi  v.  Hammond,  supra,  it  was  held  that, 
"Where  a  person  taking  his  wheat  to  a  mill  to  be  ground, 
by  the  assent  of  the  miller  mingles  it  with  the  wheat  of 
the  miller,  he  does  not  thereby  lose  his  property  in  the 
wheat,  but  retains  a  property  in  so  many  bushels  of  the 
common  stock  as  he  has  put  in ;  although,  by  a  contract 
between  the  parties,  the  person  delivering  it  is  to  receive  a 
certain  quantity  of  flour  for  a  certain  number  of  bushels  of 
wheat." 

The  rule  above  stated  we  think  is  the  correct  one,  and  it 
is  evident  that  neither  the  title,  nor  right  of  possession  of 
the  corn,  passed  to  McClure  &  Griffin.  In  addition  to  this, 
the  testimony  fails  to  show  that  the  crib  in  which  the  corn 
in  controversy  was  deposited  was  included  in  the  mort- 
gage, the  description  in  that  instrument  being,  "the  fol- 
lowing goods,  chattels,  and  property,  to-wit:  Ten  thou- 
sand bushels  of  ear  com  contained  in  cribs  1  and  2  situated 
south  of  the  B.  &  M.  R.  R.  side  track,  in  the  town  of 
Crab  Orchard,  on  right  of  way  of  said  railroad  company." 
The  testimony  shows  that  none  of  the  cribs  were  numbered, 
or  designated  as  1,  2,  or  3.  There  is  no  affirmative  proof, 
therefore,  that  the  corn  in  question  was  included  in  the 
mortgage. 

2.  The  refusal  of  the  court  to  permit  the  cross-examin- 
ation of  Cannell  as  to  the  character  of  the  assignment  of 
the  warehouse  receipts  held  by  him. 

In  Hoagland  v.  Van  Etten,  22  Neb.,  681,  it  was  held 
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that  under  section  29  of  the  code  an  action  must  be  brought 
in  the  name  of  the  real  party  in  interest,  and  that  the- 
naked  assignment  of  a  claim  to  a  plaintiff  upon  an  agree- 
ment that  he  was  to  pay  to  the  assignor  the  proceeds  of  such 
claim,  would  not  authorize  such  plaintiff  to  maintain  the 
action,  and  we  adhere  to  that  decision.  It  is  a  fundamental 
rule,  also,  that  a  witness  may  be  cross-examined  upon  any 
matter  in  relation  to  which  he  has  testified  on  his  direct 
examination.  The  court,  therefore,  erred  in  excluding  the- 
cross-examination  upon  the  points  named.  But  while  the 
cross-examiniition  was  proper  and  should  have  been  per- 
mitted, there  is  no  proof  before  us  nor  any  offer  to  prove- 
that  Cannell  was  not  the  real  party  in  interest.  If  such 
was  the  case,  such  proof,  no  doubt,  was  at  hand  by  calling^ 
the  assignors  as  witnesses,  but  no  attempt  of  this  kind 
seems  to  have  been  made.  The  error,  therefore,  so  far  as 
appears,  is  without  prejudice.  Upon  the  whole  case  it  is- 
apparent  that  justice  has  been  done,  and  the'  judgment  is- 
affirmed. 

Judgment  accordingly. 
The  other  judges  concur. 


1  m        Robert  Littlejohn,  plaintiff  in  error,  v.  A.  L. 
Pearson,  defendant  in  error. 

Robert  Littlejohn,  plaintiff  in  error,  v.  J.  H.. 
Whitney  and  W.  H.  Stockton,  defendants, 
in  error. 

Chattel  Mortgage :  sale  by  mobtoagob  :  waiveb  by  mobt- 
GAGEE.  In  an  action  of  replevin  where  the  plaintiff  claimed 
possession  of  certain  mares  nnder  a  chattel  mortgage  dated  Jan- 
nary  10,  18-3,  given  to  secnre  the  snm  of  $212.75,  dne  December 
let  oi  that  year,  on  which  had  been  paid  a  sam  exceeding  $9U^ 
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there  was  testimooy  tendiog  to  'show  that  in  Febrnary,  1884,. 
the  mortgagor  had  sold  the  inortf2;aged  property  as  his  own  at 
pablic  yendae,  to  parties  who  knew  of  the  existence  of  the 
mortgage;  that  prior  to  the  execution  of  a  note,  one  of  the  pn]^' 
chasers  inquired  of  the  mortgagee  as  to  the  right  of  the  mortgar 
gor  to  sell,  and  he  said,  '*  I  guess  it  is  all  right.  I  gaye  Henrys 
leaye  to  sell  her,  proyided  he  gave  a  mortgage  on  a  team  asi 
good  as  the  one  I  sold  him."  The  purchaser  thereupon  executed 
a  note  to  the  mortgagor  for  the  purchase  price  of  the  mare,  and 
soon  afterwards  the  mortgagor  executed  to  the  plaintiff  a  mort- 
gage upon  another  span  of  horses,  which  facts  in  relation  to  th& 
waiyerof  the  first  mortgage,  and  the  taking  of  the  second,  were 
denied  by  the  plain  tifif.  Hddj  That  a  clear  preponderance  of  the 
testimony  established  such  waiyer,  and  that  the  plaintiff  was 
not  entitled  to  reooyer. 

Erbor  to  the  district  court  for  Gage  county.  Tried  be- 
low before  Broady,  J. 

R,  W,  Sabiuy  for  plaintiff  in  error,  cited:  Jones'  Chat» 
Mort,  Sec.  661.  Whitney  v.  Heywoody  6  Cush.,  82. 
Hale  17.  Morgan,  68  111.,  244.  Shuler  v.  BautweU,  18 
Hun.,  171.  Gregory  v.  Thcmas,  20  Wend.,  17.  ITdlv. 
Beebe,  13  N.  Y.,  556. 

Pemberton  &  Bush  and  HazleU  &  Bates,  for  defendantsi 
in  error. 

Maxwell,  J. 

Two  actions  of  replevin  were  brought  by  the  plaintiff,  one 
against  A.  L.  Pearson,  to  recover  the  possession  of  "  One 
sorrel  mare,  weight  about  1,000  pounds,  now  six  years, 
old,"  and  the  second  against  J.  H.  Whitney  and  W.  H.. 
Stockton,  to  recover  the  possession  of  "One*  sorrel  mare? 
six  years  old,  weight  about  1,050  pounds,  with  small 
blazed  face.''  The  cases  were  tried  together,  and  a  verdict 
in  each  case  rendered  for  the  defendant,  and  a  motion  for 
a  new  trial  in  each  case  having  been  overruled,  judgmenta 
were  rendered  upon  the  verdicts. 
13 
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A  number  of  errors  are  assigned  in  this  court,  the  prin- 
cipal one  being  that  the  verdicts  are  not  sustained  by  the 
evidence.  The  cases  depend  upon  the  same  facts  and  will 
be  considered  together. 

The  testimony  shows  that  on  the  10th  day  of  January, 
1883,  one  Henry  Harbison,  purchased  the  property  in 
question  from  the  plaintiflP,  for  the  sum  of  $212.75,  pay- 
able on  or  before  December  first  thereafter,  with  interest 
at  10  per  cent  from  date  until  paid;  that  to  secure  the 
payment  of  said  debt  Harbison  executed  a  chattel  mort>- 
gage  on  the  property  in  question  to  the  plaintiff,  which 
mortgage  was  duly  filed  for  record.  February  23, 1883, 
Harbison  paid  to  the  plaintiff  on  said  mortgage  $5.55,  and 
December  19,  1883,  paid  $84.  At  the  time  the  mortgage 
was  executed  Harbison  lived  on  the  plaintiff's  land,  in 
Gage  county.  In  February,  1884,  there  was  a  public  sale 
of  property  at  Filley,  in  Gage  county,  and  at  the  close  of 
the  sale  the  property  in  controversy  was  offered  at  public 
vendue,  as  belonging  to  Harbison,  and  the  animal  first 
described  sold  to  one  Wilber  Billings  for  the  sum  of 
$105,  and  the  animal  last  described  sold  to  one  Snyder. 
David  Littlejohn,  a  brother  of  the  plaintiff,  and  after- 
wards his  agent,  was  present  at  the  sale.  Billings  did  uot 
pay  for  the  property  at  the  time.  He  testifies  that :  "I 
came  by  and  got  the  mare  and  told  Henry  I  would  fix  up 
a  note  with  him  in  a  few  days ;  I  knew  that  Robert  Little- 
john had  a  mortgage  on  the  mares,  and  didn't  want  to  fix 
up  the  note  until  I  knew  it  was  fixed  up  with  Robert,  and 

Harbison  said  he .     In  a  few  days  afterwards  Robert 

was  at  my  house,  before  I  gave  a  note,  and  I  was  speaking 
of  the  mare ;  she  was  in  the  stable  at  my  house,  and  we 
went  around  to  the  stable  Sunday,  and  I  told  Robert  I 
bought  the  mare.  Robert  says,  'I  guess  it  is  all  right,  I 
gave  Henry  leave  to  sell  her  provided  he  gave  a  mortgage 
on  a  team  as  good  as  the  one  I  sold  him.'  In  a  few  days 
afterwards  I  settled  with  Harbison  and  gave  my  note  for 
the  mare. 


r 
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"Q.     How  soon  was  this  after  the  sale  in  1884? 

"  A.  Well,  I  cannot  say.  It  was  a  few  days,  I  cannot 
say  how  long. 

"Q.  Who  was  at  your  house  the  day  Robert  was 
there? 

"A.  There  was  several,  I  cannot  name  them  all,  I 
think  three  or  four  or  five  or  six  was  out. 

"  Q.  Did  Robert  Littlejohn  see  that  mare  in  your  pos- 
session ? 

^'  A.  I  think  he  did,  he  was  in  the  stable  and  talking 
about  her. 

" Q.     Was  Robert  in  the  stable  ? 

"A.  Yes,  him  and  me  and  several  others;  we  were 
looking  at  the  horses  and  she  was  tied  among  the  rest.'' 

In  this  testimony  Billings  is  corroborated  by  certain 
admissions  of  the  plaintiff  proved  on  the  trial. 

The  defendants  introduced  in  evidence  a  mortgage,  pur- 
porting to  be  executed  by  Henry  Harbison  on  the  15th  of 
March,  1884,  to  the  plaintiff,  upon  "One  bay  horse  nine 
years  old,  weighs  about  thirteen  hundred  twenty-five 
pounds.  One  brown  horse  seven  years  old,  weighs  about 
thirteen  hundred  pounds."  The  signature  to  this  mort- 
gage is  clearly  shown  to  be  that  of  Harbison,  and  there  is 
testimony  tending  to  show  that  it  was  filed  by  the  plaintiff, 
the  entry  on  the  fee  book  of  the  county  clerk  being, 
** August  8,  1884.  From  whom  received,  R.  Littlejohn; 
amount,  cents  20 ;  for  what  services.  Chat.''  This  mort- 
gage was  given  to  secure  the  sum  of  $180  due  on  or  before 
December  15,  1884.  The  filing  on  the  mortgage  shows  it 
to  have  been  on  the  9th  day  of  August,  1884.  The 
plaintiff  claims  to  have  had  no  knowledge  of  this  mort- 
gage whatever,  until  just  before  the  bringing  of  these 
actions.  He  denies  having  had  any  conversation  with 
Billings  or  any  one  else  in  relation  to  releasing  the  mort- 
gage given  by  Harbison  to  him  in  January,  1883.  He 
admits,  however,  that  he  knew  that  Harbison  had  but  one 
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span  of  horses^  and  that  several  months  afler  Billings  and 
Snyder  purchased  the  property  in  controversy  Harbison 
came  to  his  place  having  another  span  of  horses  than  those 
described  in  the  petition.  He  claims  that  he  made  no  in^ 
quiry  of  Harbison  in  regard  to  what  disposition^  if  any, 
he  had  made  of  the  property  in  controversy,  nor  does  he 
claim  to  have  made  such  inquiry  of  any  one,  until  shortly 
before  the  bringing  of  these  suits.  There  is  testimony  in 
the  record  tending  to  show  that  just  before  the  plaintiff 
brought  these  actions,  one  of  the  horses  described  in  the 
second  mortgage  was  killed,  because  it  was  claimed  to  be 
affected  with  the  glanders,  and  that  the  other  was  sold  for 
taxes.  Whether  these  facts  had  any  weight  in  inducing 
the  plaintiff  to  repudiate  the  second  mortgage,  was  a  ques^ 
tion  for  the  jury  to  consider.  Taking  the  entire  testimony 
together,  it  is  evident  that  the  plaintiff  did  release  his 
liens  upon  the  property  described  in  the  petitions  in  this 
case,  and  relied  upon  other  security,  promised  or  given  by 
Harbison,  and  that  the  jury  would  not  have  been  justified 
in  returning  verdicts  different  from  what  they  did  in  the 
premises. 

A  number  of  instructions  were  excepted  to,  and  the 
giving  of  the  same  is  now  assigned  for  error;  and  also  a 
number  of  instructions  were  asked  which  the  court  refused 
to  give,  to  which  refusal  exceptions  were  taken ;  but,  as  in 
our  view,  there  was  no  error  in  giving  or  refusing  such 
instructions,  they  need  not  be  considered.  The  judgments 
of  the  court  below  are  clearly  right  and  are  affirmed. 

JXTDGMENT  AFFIRMED* 

The  other  judges  concur. 
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Oeoroe  W.  Lininger  et  al.,  plaintiff  in  error, 
V.  Nathaniel   Herron,   Sheriff,   defendant 

IN   ERROR. 

Chattel  Mortgage :  sale  by  mobtoaobk  :  bights  of  crsd- 
ITOBS.  A  mortgftgee  of  goods  which  were  sjabject  to  the  claims 
of  other  creditors,  sold  sach  goods  At  private  sale.  Held,  That 
as  agaiDSt  such  creditors  he  must  accoant  for  the  valae  of  the 
goods.  Second,  the  question  of  value  was  one  for  the  jury  to 
determine. 

Error  to  the  district  court  for  Grage  county.  Tried 
l)elow  before  Broady,  J. 

HazUtt  &  Bates  and  L.  W.  Colby^  for  plaintiff  in  error, 
cited :  Blue  Valley  Bank  v.  Bane  &  Co.,  20  Neb.,  294. 
GiUespie  v.  Brown  &  Ryan  Bros.,  16  Id.,  462. 

Pemberton  &  Bush  and  T.  D.  &  J.  E.  Cobbey,  for  de- 
fendant in  error,  cited:  Wells  Res  Adjudicata,  Sec.  616. 
Gee  V.  WiUiamson,  27  Am.  Dec.,  628.  SibbaM  v.  U.  8., 
12  Peters,  488.  HiaU  v.  Brooks,  17  Neb.,  33.  Adams 
O).  V.  B.  R.  Co.,  55  Iowa,  94.  Bonns  v.  Carter,  20  Neb., 
566. 

Maxwell.  J. 

This  case  was  before  this  court  in  1885,  and  is  reported 
in  18  Neb.,  450.  And  it  was  held  that,  as  against  other 
creditors,  the  plaintiffs  acquired  by  their  chattel  mortgage 
only  the  right  to  have  a  sufficient  amount  of  the  goods 
sold  to  satisfy  their  claims,  and  the  balance  was  a  trust 
fund  for  the  benefit  of  other  creditors,  and  the  plaintiffs 
must  account  for  such  surplus.  The  plaintiffs,  after  taking 
possession  of  the  store  and  goods  of  J.  B.  Lininger,  the 
debtor,  began  selling  the  goods  at  private  sale  in  payment 
of  the  debts  alleged  to  be  due  the  plaintiffs,  and  it  was 
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held  in  effect  that  the  plaintiffs  must  account  for  the  actual 
value  of  the  goods,  there  being  no  foreclosure  of  the  mort- 
gage. It  is  said,  pp.  453,  454:  "There  is  testimony 
in  the  record  lending  to  show  that  the  value  of  the  goods 
did  not  exceed  the  sum  of  $5,000  when  the  transfer  was 
made.  The  invoice,  however,  shows  the  value  to  have 
been  nearly  twice  that  sum.  This  property  was  a  trust 
fund  for  the  payment  of  the  debts  of  J.  B.  Lininger,  and 
he  could  not,  as  against  creditors,  transfer  a  greater  amount 
to  the  plaintiffs  than  sufficient  to  pay  their  claims.  As  ta 
any  excess,  they  hold  the  same  as  trustees  for  the  benefit 
of  creditors  of  J.  B.  Lininger. 

"While  the  plaintiffs  have  a  claim  upon  these  goods  for 
the  amount  of  their  debts,  other  creditors  also  have  rights 
in  the  premises  that  must  be  protected.  It  is  evident  that 
the  value  of  the  goods  is  nearly  sufficient  to  pay  all  claims 
of  botli  the  plaintiffs,  and  those  in  the  hands  of  the  de- 
fendant." 

The  cause  was  then  remanded  to  the  district  court,  and 
on  the  second  trial  a  jury  was  waived  and  the  cause  sub- 
mitted to  the  court,  which  found  as  follows : 

"  This  court  does  not  understand  from  the  opinion  and 
mandate  that  the  case  has  been  reversed  and  sent  back  for 
trial  de  novOy  nor  that  the  parties  have  rights  to  be  heard 
either  in  evidence  or  argument  as  to  the  validity  or  effect 
of  the  bill  of  sale  to  plaintiffs,  but  that  the  case  is  finally 
adjudicated  so  far  as  the  supreme  court  has  expressed 
itself. 

"  That  the  liens  have  been  marshaled  by  the  supreme 
court,  and  this  court  ihas  been  commanded  to  apply  the 
funds  accordingly,  on  the  basis  of  values  indicated  in  the 
court  above. 

"  If  it  were  an  open  question  this  court  would  find  from 
the  preponderance  of  evidence  that  the  plaintiffs  in  dispos- 
ing of  the  goods  acted  in  good  faith  and  used  sound  skill 
and  discretion,  and  realized  $5,075  as  a  practical  demon- 
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stration  of  the  value,  and  that  that  was  the  value  of  the 
goods,  but  the  evident  intention  of  the  supreme  court  could . 
not  be  carried  out  with  such  a  finding. 

"Following  the  opinion  of  the  supreme  court,  that  the 
invoice  of  $9,663,  with  the  testimony  in  support  thereof, 
is  the  preponderance  of  the  proof  of  the  value,  I  take  that 
invoice  and  deduct  fifteen  per  cent  thereof  for  overestimate 
on  account  of  loss  by  break  up  of  business  and  thereby 
discredit  of  goods,  and  by  making  same  second  stock,  and 
find  the  value  to  be  $8,213.55. 

"  I  find  also  that  at  the  time  of  the  taking  by  plaintiffs 
their  debt  amounted  to  $4,906.66,  and  that  at  the  first  day 
of  the  present  term  the  attachment  debts  represented  by 
defendant  amounted  to  $3,750.76. 

"That  the  surphis  of  goods  taken  by  plaintiffs  amounted 
to  $3,306.89,  which,  with  interest  from  the  time  of  the 
taking,  amounted  to  more  than  the  amount  due  defendant. 
That  the  surplus  goods  have  been  disposed  of  and  cannot 
be  returned.'^ 

This  court  did  not  intend  to  find  the  value  of  ijie  goods, 
and  did  not  do  so.  It  simply  called  attention  to  the  fact 
that  the  invoice  showed  the  value  of  the  goods  to  exceed 
nine  thousand  dollars,  while  there  was  other  evidence  tend- 
ing to  show  that  the  value  of  the  goods  did  not  exceed  the 
sum  of  five  thousand  dollars.  The  question  of  the  actual 
value  of  the  goods  and  property  of  J.  B.  Lininger,  appro- 
priated by  the  plaintiffs,  is  one  of  fact  to  be  determined  in 
the  first  instance  by  a  jury. 

While  the  testimony  tends  to  show  that  the  plantiffs'^ 
claims  are  bona  fide  and  entitled  to  be  paid,  yet  no  more 
of  the  debtor's  property  can  be  applied  to  the  satisfaction 
of  such  claims  than  is  actually  necessary.  The  surplus 
belongs  to  other  creditors  of  J.  B.  Lininger,  and  it  would 
be  unjust  to  permit  the  plaintiffs  to  retain  any  portion  of 
the  same  in  excess  of  their  just  claims. 

A  creditor  of  a  failing  debtor  has  no  right  to  receive 
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more  of  the  debtor's  property  than-  will  satisfy  his  daim, 
when  the  effect  of  such  transfer  will  be  to  defraud  other 
creditors.  Good  faith^  fairness^  and  int^rity  lie  at  the 
foundation  of  commercial  prosperity,  and  it  is  the  duty  of 
<x)urts  to  uphold  these  wherever  it  is  possible  to  do  so.  As 
this  court  in  its  former  judgment  made  no  findings  as  to 
the  value  of  the  goods,  the  judgment  of  the  district  court  is 
reversed  and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


John  Miller,  plaintiff  in  error,  v.  Israel  Woods 
et  al.,  defendants  in  error. 

1.  False  Imprisonment :    pleading.    In  an  action  for  falae 

imprisonment  for  arresting  and  imprisoning  the  plaintiff  for 
the  want  of  ball,  on  a  charge  of  assault  and  battery,  the  com- 
plaint, warrant,  and  mittimus  will  not  be  held  void  for  the  want 
of  an  allegation  in  the  complaint  of  the  time  and  place  of  the 
assault  and  battery,  or  that  the  same  was  unlawfully  committed. 

2.  :  .  In  such  case,  Held,  Sufficient,  if  the  com- 
plaint, warrant,  and  mittimus  contain  the  substance  of  the 
charge. 

Error  to  the  district  court  for  Frontier  county.  Tried 
below  before  Gaslin,  J. 

J.  Byron  Jennings,  for  plaintiff  in  error,  cited:  Zb? 
parte  Eads,  17  Neb.,  146.  In  re  Balcom,  12  Id.,  317. 
State  V.  Ensign,  11  Id.,  532.     Sewall  v.  State,,  Wright,  483. 

Wasson  v,  Canfield,  6  Blackf.,  409.  State  v.  Hinkle,  27 
Kan.,  311.     Com.  v.  Barney,  10  Cush.,  480.     State  v. 

Wan  en,  14  Tex.,  407.    Warren's  Ohio  Criminal  Law,  55. 
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George  H.  Stewart  and  Sinclair  &  Oook,  for  defendants 
in  error,  cited :  Franklin  v.  State,  8  N.  E.  Rep.,  696. 
He  parte  Maule,  19  Neb.,  273.  State  v.  Hurdk,  19  Id., 
317.  Shular  v.  State,  4  N.  E.  Rep.,  870.  Ex  parU  John- 
son,  15  Neb.,  613. 

Cobb,  J. 

Tills  was  an  action  for  false  imprisonment,  brought  hy 
John  Miller,  the  plaintiff  in  error,  against  Israel  Woods, 
Mortimer  H.  Clifford,  William  H.  Miles,  and  Carroll  C. 
Roberts,  defendants.  Woods  and  Roberts  answered  by  a 
^neral  denial.  William  H.  Miles  answered,  alleging  that 
lie  was  sheriff  of  Frontier  county ;  that  on  the  26th  day  of 
December,  1887,  a  warrant  was  issued  under  his  hand  by 
Mortimer  Clifford,  a  justice  of  the  peace  of  said  county  of 
Prontier,  directed  to  the  sheriff  or  any  constable  of  said 
-county,  and  was  then  and  there  delivered  to  said  defendant 
as  such  officer,  whereby  he  was  required  to  arrest  the 
plaintiff.  The  warrant  in  substance  recited  that  said 
plaintiff  was  charged  with  and  required  to  answer  the 
<;rime  of  unlawfully  attacking  J.  S.  Ackerson  with  a  club, 
with  intent'  to  do  him  great  bodily  harm,  with  the  intent 
to  kill  him,  the  said  J.  S.  Ackerson,  on  the  23d  day  of 
December,  1884,  in  said  county  of  Frontier  aforesaid; 
that  by  virtue  of  said  warrant  the  said  defendant  did 
arrest  the  said  plaintiff,  and  took  him  before  said  Morti- 
mer Clifford,  justice  of  the  peace,  to  answer  said  charge ; 
that  on  the  30th  day  of  December,  1884,  the  said  plaintiff 
was  brought  before  said  justice  of  the  peace,  to  answer  said 
complaint,  and  the  said  plaintiff  did,  then  and  there,  waive 
examination  of  said  charge,  and  was,  then  and  there,  com- 
mitted to  the  jail  of  said  county  of  Frontier  in  default  of 
bail,  and  the  acts  above  set  forth  are  the  same  of  which 
the  plaintiff  complains  in  his  petition.  And  a  general 
denial. 
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The  said  Mortimer  CliflTord  made  answer,  alleging  that 
before,  and  at  the  time  stated  in  said  petition,  the  said  de- 
fendant was  a  justice  of  the  peace  in  and  for  Frontier 
county ;  that  on  or  about  the  26th  day  of  December,  1884, 
said  defendant  issued  a  warrant,  after  complaint  therefor 
had  been  duly  made,  sworn  to,  and  filed,  for  the  arrest  of 
the  said  plaintiff,  to  answer  the  crime  of  going  to  the  house 
of  J.  8.  Ackerson  and  attacking  him  with  a  club  and 
striking  said  Ackerson  over  the  head  with  said  club  with 
intent  to  do  him  great  bodily  injury,  in  the  said  county  of 
Frontier,  on  the  24th  day  of  December,  1884,  and  de- 
livered the  same  to  the  sheriff  of  Frontier  county ;  that  on 
the  30th  day  of  December,  X884,  the  said  plaintiff  being 
brought  before  him,  the  said  answering  defendant,  as  jus- 
tice of  the  peace  as  aforesaid,  on  said  warrant,  to  answer 
said  charge,  then  and  there  waived  examination  upon  said 
charge,  and  was,  then  and  there,  by  said  defendant,  as  jus- 
tice of  the  peace,  required  to  enter  into  a  recognizance,  with 
good  and  sufficient  security,  conditioned  for  his  appearance 
at  the  next  term  of  the  district  court,  to  be  holden  in  and 
for  said  county,  to  answer  said  charge,  in  default  of  which 
he  was  committed  to  the  keeper  of  the  common  jail  of  said 
Frontier  county ;  and  the  acts  above  set  forth  are  the  same 
of  which  the  plaintiff  complains  in  his  petition ;  with  a 
general  denial  a?  to  the  other  allegations  of  the  said  petition- 

There  was  a  trial  to  a  jury,  with  verdict  and  judgment 
for  the  defendants.  The  cause  is  brought  to  this  court  oa 
error  by  the  plaintiff,  who  assigns  the  following  errors : 

1.  The  verdict  is  contrary  to  the  evidence. 

2.  The  verdict  is  contrary  to  the  law  of  the  case. 

3.  The  court  erred  in  admitting  in  evidence  the  origi- 
nal complaint  upon  which  the  plaintiff  was  arrested,  over 
the  plaintiff's  objection. 

4.  The  court  erred  in  admitting  in  evidence  the  origi- 
nal warrant  upon  which  the  plaintiff  was  arrested,  over 
plaintiff's  objections. 
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5.  The  oonrt  erred  in  admitting  in  evidence  the  copy 
of  the  original  mittimus  upon  which  plaintifiP  was  detained, 
over  plaintifiP's  objections. 

6.  The  court  erred  in  refusing  to  give  ihe  1st  and  2d 
instructions  asked  by  plaintiff. 

7.  The  court  erred  in  giving  to  the  jury  instruction  No. 
—  on  its  own  motion,  over  plaintiff's  exception. 

8.  The  court  erred  in  overruling  plaintiff's  motion  for 
a  new  trial. 

Upon  the  trial  there  was  evidence  tending  to  prove  that 
the  original  complaint  made,  signed,  and  sworn  to  by  de- 
fendants. Wood  and  Roberts,  and  presented  to  the  defend- 
ant, Mortimer  H.  Clifford,  as  justice  of  the  peace,  and  upon 
which  the  original  warrant  against  the  plaintiff  was  issued 
had  been  lost  and  could  not  be  found,  and  it  was  mutually 
agreed  by  and  between  the  parties  that  the  copy  of  said 
complaint,  as  recorded  in  the  docket  of  said  justice,  now  in 
possession  of  Justice  Fenton,  his  successor,  is  a  true  copy 
of  said  complaint,  whereupon  said  copy  was  offered  and 
received  in  evidence  on  the- part  of  the  defendants.  The 
following  is  a  copy  of  said  docket  entry: 

"State  ©p  Nebraska ^ 
vs.       >  . 
JoHK  Miller.   j 

"In  justice's  court,  before  M.  H.  Clifford,  December 
24, 1884. 

"On  this  day  Israel  Wood  and  C.  C.  Roberts  made  com- 
plaint in  writing  and  upon  oath,  signed  by  said  complain- 
ants as  follows : 

"  *  That  one  John  Miller  did  on  the  night  of  the  23d  go 
to  J.  S.  Ackerson's  house  and  attack  him  with  a  club,  and 
strike  him,  Ackerson,  over  the  head  with  said  club  with 
the  intent  to  do  him  great  bodily  harm/  which  complaint 
is  filed  according  to  law.  Before  issuing  the  warrant  I 
required  of  said  complainants  to  acknowledge  himself  re- 
sponsible for  costs  if  the  complaint  should  be  dismissed. 
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*^  Thereupon  the  said  Israel  Wood  and  C.  C.  Roberts 
•signed  the  following :  ^  We  hereby  acknowledge  ourselves 
responsible  fi^r  costs  in  case  the  complaint  is  dismissed. 

***fcRAEL  Wood  AND 
'^^C.  C.  Roberto/ 
^'Dated  December  24,  1884/^ 

The  defendants  also  offered  the  original  warrant  issued 
by  said  defendant  Clifford,  as  justice  of  the  peace,  for  the 
arrest  of  the  plaintiff,  together  with  the  return  thereon, 
^hich  was  received  in  evidence.  The  following  are  copies 
of  the  said  warrant  and  return : 

•*'The  State  op  Nebraska,  \ 
Frontier  County.         j 
**'  To  the  sheriff  or  any  constable  of  said  county : 

"Whereas,  Israel  Woods  and  C.  C.  Roberts  have  made 
•complaint  in  writing  and  upon  oath  before  me,  one  of  the 
justices  of  the  peace  in  and  for  said  county,  that  John 
Miller,  late  of  said  county,  did  on  or  about  the  23d  day  of 
December,  1884,  at  the  county  of  Frontier,  the  said  John 
Miller  did  on  the  night  of  the  23d  go  to  J.  S.  Ackerson^s 
house  and  attack  him  with  a  club,  with  the  intention  of 
•doing  him  great  bodily  harm,  with  intent  to  kill  said  J.  S. 
Ackerson.  You  are  tKerefore  commanded  forthwith  to 
take  said  John  Miller  and  bring  him  before  me,  Or  some 
other  magistrate  having  cognizance  of  the  case,  to  be  dealt 
with  according  to  law.  Given  under  my  hand  this  24th 
day  of  December,  1884. 

"(Signed),  M.  H.  Clifford, 

^^  Justice  oj  the  Peace.^^ 

(Return):  "The  State  of  Nebraska  v.  John  Miller. 
Received  this  warrant  this  24th  day  of  December,  1884. 

"December  25,  1884,  I  took  the  body  of  John  Miller, 
within  named,  and  have  him  before  the  justice  named 
within.  *  *  * 

"W.  H.  Miles, 

''Sheriff:' 
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The  defendants  also  introduced  the  mittimus  issued  by 
said  justice  of  the  peace  to  the  said  sheriff^  as  the  keeper  of 
the  common  jail  of  said  county,  for  the  detention  of  the 
said  plaintiff,  together  with  the  return  of  said  sheriff  of 
the  said  mittimus  thereon  endorsed,  which  were  received 
in  evidence,  and  which  I  here  copy :. 

"  State  op  Nebraska,  ^ 

Frontier  Cou^TY.     /  *** 
"  To  the  keeper  of  the  common  jail  of  said  county: 

^^  Whereas,  John  Miller  has  been  arrested  on  the  com-^ 
plaint  in  writing,  signed  and  sworp  to  by  Israel  Woods, 
and  C.  C.  Roberts,  did  on  the  night  of  the  23d  of  Decern^ 
her,  1884,  go  to  J,  8.  Ackerson's  house  and  attacked  him 
with  a  club,  and  struck  him,  Ackerson,  over  the  head  with 
said  club  with  the  intention  to  do  great  bodily  harm,  and 
waived  examination  before  me,  M.  H.  Clifford,  a  justice  of 
the  peace,  and  required  to  give  bail  in  the  sum  of  $5,000 
(five  thousand),  for  his  appearance  to  the  district  court  of 
said  county  on  the  first  day  of  the  next  term  thereof,  ta 
answer  said  charge,  which  requirement  he  has  failed  to 
complying.  In  the  name  of  the  state  of  Nebraska  I  there- 
fore command  you  to  receive  the  said  John  Miller  into 
your  custody  in  the  jail  of  said  county,  there  to  remain 
until  discharged  by  due  course  of  law. 

"Given  under  my  hand  this  30th  day  of  December, 
1884. 

"M.  H.  Clifford, 
^^  Justice  of  the  Peace,'' 

"As  commanded,  I  took  in  my  custody  John  Miller, 
within  named,  this  30th  day  of  December,  1884,  and  held 
him  as  directed  up  to  the  8th  day  of  April,  1885.  John 
Miller  was  then  turned  loose  by  Judge  W.  H.  Allen, 
onunty  judge« 

"William  H,  Miles, 

'' Sheriff  J' 
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The  court  charged  the  jury  as  follows:  "The  com- 
plaint, warrant,  and  mittimus  upon  which  the  arrest  of 
plaintiff  was  made  and  imprisoned  are  not  void,  and  you 
must  find  for  the  defendants,  unless  you  find  that  they,  or 
some  of  them,  acted  wantonly,  oppressively,  and  exceeded 
the  proper  part,  by  them  each  acted,  in  causing  and  procur- 
ing the  arrest  and  holding  in  custody  the  plaintiff  on  the 
charge  specified  in  the  complaint,  warrant,  and  mittimus. 
And  if  you  find  that  the  defendants  acted  in  good  faith, 
without  oppression,  you  will  find  for  the  defendants.  The 
justice's  court  had  jurisdiction  over  the  case  charged  against 
the  plaintiff,  in  which  he  was  arrested  and  held  under  the 
said  mittimus;  and  the  complaint,  warrant,  and  mittimus 
are  sufficient  to  protect  the  defendants  if  they  acted  in  good 
faith." 

The  plaintiff  requested  the  court  to  give  to  the  jury  the 
following  instructions,  which  the  court  refused  to  do  : 

"1st.  The  defendants  herein  claim  that  their  acts  in 
arresting  plaintiff  herein  and  restraining  him  of  his  liberty, 
as  claimed  by  plaintiff,  were  justified  by  virtue  of  a  com- 
plaint, signed  and  sworn  to  by  the  defendants.  Woods  and 
Roberts,  as  complainants,  and  by  virtue  of  a  judgment  of 
the  defendant,  Clifford,  as  a  justice  of  the  jieace,  rendered 
upon  said  complaint,  requiring  the  plaintiff  to  enter  into 
a  recognizance  in  the  sum  of  $5,000  for  his  appearance 
before  the  district  court  of  Frontier  county,  Nebraska,  and 
by  virtue  of  a  mittimus  duly  signed  by  said  Clifford,  as 
such  justice  of  the  peace,  upon  said  judgment,  and  deliv- 
ered to  the  defendant,  Miles,  as  sheriff  of  said  county, 
under  and  by  virtue  of  which  said  complaint,  judgment, 
and  mittimus,  plaintiff  was  arrested  and  restrained  of  his 
liberty,  as  claimed  by  him  herein. 

"  You  are  instructed  by  the  court  that  said  Clifford,  as 
such  justice  of  the  peace,  had  jurisdiction  under  the  statutes 
of  Nebraska  to  hear  and  finally  determine  the  offense 
charged  against  the  plaintiff  in  said  complaint,  judgment, 
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and  mittimus^  and  to  discharge  or  finally  punish  the 
plaintifiT  under  said  complaint. 

'^  But  that  said  justice  of  the  peace  had  no  jurisdiction 
whatever  over  the  matter,  to  require  the  plaintiff  herein  to 
enter  into  a  recognizance,  in  any  sum  whatever,  for  his 
appearance  before  the  district  court,  on  the  charge  con- 
tained in  said  complaint,  judgment,  and  mittimus. 

"That  said  judgment  and  mittimus  were  and  are  abso- 
lutely void,  and  the  defendants  herein,  who  signed  said 
complaint,  and  the  justice  of  the  peace,  defendant  herein, 
who  entered  up  said  judgment  requiring  plaintiff  to  enter 
into  said  recognizance  and  issued  said  mittimus,  and  the 
sheriff,  defendant  herein,  who  arrested  plaintiff  under  said 
mittimus,  and  restrained  him  of  his  liberty,  are  all  tres- 
passers and  liable  to  the  plaintiff  in  an  action  of  trespass, 
in  damages  for  the  arrest  and  imprisonment ;  and  the  pro- 
cess is  no  protection  to  the  officer  making  the  arrest,  nor 
the  justice  issuing  the  same,  nor  to  the  parties  who  signed 
the  complaint  and  procured  the  issuance  of  said  mittimus. 

"2d.  The  mittimus  in  this  case  was  illegal  and  void 
upon  its  face;  and  all  the  defendants  herein  who  aided  or 
commanded  the  arrest  or  imprisonment  of  the  plaintiff,  by 
virtue  of  the  same,  or, who  arrested  or  imprisoned  the 
plaintiff  under  said  mittimus,  are  trespassers  therefor,  and 
equally  liable  as  such  to  the  plaintiff  in  this  action." 

The  rulings  of  the  court  in  admitting  in  evidence  the 
copy  of  the  original  complaint,  and  the  warrant  and  mit- 
timus, and  in  giving  and  refusing  instructions  as  above, 
present  all  the  questions  necessary  to  be  considered. 

It  may  be  admitted  for  the  purposes  of  this  case  that, 
if  the  complaint  was  absolutely  void  on  its  face,  the 
court  erred,  not  only  in  admitting  it  in  evidence  to  the 
jury,  but  also  in  its  charge  to  the  jury.  It  may  also  be 
admitted  that  the  complaint  is  informal,  and  had  it  been 
objected  to  before  the  justice,  and  its  informality  timely 
pointed  out,  it  would  probably  have  been  quashed,  but  in 
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that  case  tliere  would  probably  have  been  a  new  complaint 
made,  in  which  such  informality  would  have  been  avoided, 
gO  that  there  would  not  have  been  a  failure  of  justice ; 
otherwise  the  defendant  therein,  plaintiff  in  this  action,, 
would  have  been  discharged,  and  the  alleged  injury  for 
which  this  action  is  brought  would  not  have  been  inflicted. 
But  it  appears  that  no  objection  was  made  to  the  jurisdio- 
tion  of  the  court,  or  to  the  regularity  of  the  proceedings, 
but  that  on  the  contrary  an  examination  of  the  charge  be- 
fore the  magistrate  was  waived.  In  other  words,  the 
truth  of  the  charge,  for  the  purposes  of  the  proceedings  of 
the  magistrate,  was  confessed  to  be  true.  The  complaint 
as  well  as  the  warrant  and  mittimus,  are  now  attacked  in 
a  collateral  proceeding.  In  such  proceeding  I  think  the  . 
plaintiff  can  take  advantage  only  of  substantial  defects  ia 
the  complaint,  and  not  of  matters  of  form. 

The  section  of  the  statute  under  which  the  plaintiff  was 
arrested  and  imprisoned  is  section  17  of  the  criminal  code, 
as  follows : 

"Sec.  17.  If  any  person  shall  unlawfully  assault  or 
threaten  another  in  a  menacing  manner,  or  shall  unlaw- 
fully strike  or  wound  another,  the  person  so  offending 
shall,  upon  conviction  thereof,  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars,  or  imprisoned  in  the  jail  of 
the  county  not  exceeding  three  months,  or  both,  in  the 
discretion  of  the  court,  and  shall,  moreover,  be  liable  to 
the  suit  of  the  party  injured." 

By  reference  to  the  copy  of  the  complaint  it  will  be- 
found  to  contain  the  substance  of  a  charge  against  the- 
plaintiff  herein  for  the  violation  of  the  above  section;  that 
he  did  attack  J.  S.  Ackerson  and  strike  him  with  a  club^ 
This  constitutes  the  substance  of  the  charge.  The  date 
and  place  of  the  commission  of  the  offense,  though  material 
to  the  sufficiency  of  the  complaint,,  if  directly  attacked,  yet 
are  immaterial  in  a  collateral  proceeding,  as  I  conceive^ 
The  complaint,  it  is  true,  does  not  contain,  the  word  "  un- 


JANUARY  TERM,  1888.  209 

Ulller  T.  Wood'. 


lawfully,"  as  does  the  section  of  the  statute,  but  I  do  not 
think  this  a  fatal  objection,  tvhen  raised  in  a  collatera| 
proceeding,  as  it  probably  would  have  been,  if  raised  in 
the  proceedings  before  the  justice.  If  it  could  be  con- 
ceived that  under  any  circumstances  or  state  of  facts  it 
would  have  been  lawful  for  the  plaintiff  to  "attack  J.  S. 
Ackerson  with  a  club,  and  strike  him  over  the  head  with 
said  club/'  then  it  might  be  held  to  be  of  the  substance  of 
the  complaint,  that  it  contain  the  word  "  unlawfully/'  in 
order  to  show  that  the  case  did  not  fall  within  such  cir- 
cumstances. 

No  fault  is  found  by  plaintiff  in  the  brief  with  the  war- 
rant issued  by  the  justice  for  the  arrest  of  the  plaintiff. 
But  he  does  in  general  terms  attack  the  mittimus^  but  he 
does  not  point  out  the  respect  in  which  it  fails  to  comply 
with  the  lai¥.  I  have  examined  the  numerous  cases  cited 
by  counsel  for  the  plaintiff,  and  fail  to  find  any  case  which 
goes  to  the  extent  of  holding  that,  in  a  collateral  action,  a 
complaint  or  indictment  will  be  held  to  be  void  for  failure  to 
charge  an  offense  in  the  precise  words  of  the  statute,  or  for 
iailure  to  state  the  time  or  place  of  the  commission  of  such 
offense. 

Although  there  is  no  point  made  in  the  case  upon  the 
amount  of  bail  demanded  by  the  justice  of  the  plaintiff,  I 
desire  to  say,  for  the  benefit  of  the  lower  courts,  that  sight 
should  not  be  lost  of  the  provision  of  our  constitution,  that 
"  excessive  bail  shall  not  be  required."  Const.,  Art.  L, 
Sec.  9. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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I  S3    2101 
31      171 

I  ^  39J  Hannah  M.  Beatty  and  Chakles  H.  Halstead, 

f 28   810  APPELLEES,     V.     ChARLES     H.     BeETHE     ET    AL. 

61    6U  ^ 

' APPELLANTS. 

1.  Boads :     opening  :    notice.     In  an  application  to  the  board 

of  countj  commissioners  for  the  establishment  or  opening  of  a 
new  public  road,  under  the  law  as  it  existed  in  1881,  the  giving 
of  the  notice  in  the  manner  required  bj  section  18  of  chapter  87 
of  the  Compiled  Statutes  of  1881,  was  an  essential  prerequisite 
to  be  complied  with  before  the  board  could  acquire  any  juris- 
diction over  the  subject-matter  of  the  location  or  opening  of 
such  new  road. 

2.    :  :  .    In  such  case  where  a  notice  was  given, 

but  which  failed  to  fix  a  time  within  which  objections  to  such 
road  might  be  presented,  it  was  Eeld^  That  the  board  did  not 
acquire  jurisdiction,  in  the  absence  of  an  appearance  by  the 
parties  to  be  affected  by  the  location  or  opening  of  such  new 
road. 

Appeal  by  defendants  from  a  decree  rendered  in  John- 
son county  district  court,  Bkoady,  J.,  presiding,  perpet- 
ually enjoining  them  from  the  opening  of  a  public  road 
between  sections  20  and  29^  in  township  6,  range  11  east, 
in  said  county. 

D.  P.  Henry,  for  appellants,  cited :  MaxwelPs  PI,  and  Pr., 

551.     High  Injunctions,  Sec.  394.     Nichols  v,  ScUem,  14 

.  Gray,  490,    New  Albany y  etc.,  B.  Co.  v.  Oonndly,  7  Ind., 

32.     Throckmorton  v.   State,  20   Neb.,  653.     Tigard    v. 

MoffiUy  13  Id.,  565.     Hopldns  v,  Keller,  16  Id.,  571. 

/S.  P.  Davidson,  for  appellee,  cited :  Comp.  Stat.,  1881, 
Sees.  19  and  26,  Ch.  78.  Comp.  Stat.,  1887,  Sec  19, 
Ch.  78. 

Reese,  Cn.  J. 

This  is  a  suit  to  enjoin  defendants  from  opening  a  pub- 
lic road  on  a  section  line  in  Johnson  county.     It  is  allied 
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in  the  petition  that  no  notice  was  given  of  the  proposed 
action  of  the  county  board  in  opening  the  road,  and,  in 
substance,  that  the  proceedings  to  open  the  road  were  void. 
It  is  insisted,  upon  the  part  of  appellants,  that  the  petition 
•does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
or  entitle  them  to  the  relief  prayed  for.  Upon  an  exami- 
nation of  the  petition  we  do  not  think  this  objection  can 
be  sustained.  It  is  alleged  that  no  notice  of  the  action  of 
the  board  was  given,  of  the  time  within  which  interested 
parties  could  file  objections  to  the  location  of  the  proposed 
road,  as  is  required  by  law ;  and  that  the  plaintiffs  are  the 
owners  of  the  land  over  which  the  proposed  road  will  run, 
if  opened.  It  is  also  alleged  that  no  provision  has  been 
made  for  the  payment  of  these  damages,  and  that  the  loca- 
tion of  the  road  will  be  an  injury  to  them.  It  is  true  it 
is  not  alleged,  in  direct  terms,  that  they  will  suffer  an  irrep- 
iirable  injury  if  the  road  is  opened ;  yet  we  think  the  law 
is  well  settled  that  private  property  shall  not  be  taken  for 
ipublic  use,  except  in  the  manner  provided  by  law ;  and  if 
it  is  sought  to  exercise  the  right  of  eminent  domain,  the 
statutory'  provision  must  be  followed,  or  the  proceedings 
will  be  void  and  injunction  will  lie.  This  objection  to 
the  petition  was  urged  in  the  district  court,  but  it  was  over- 
ruled and  a  trial  had  which  resulted  in  a  decree  in  favor  of 
plaintiffs,  making  the  temporary  injunction  perpetual. 
X>efendants  appeal. 

As  we  view  the  case,  it  is  necessary  to  examine  but 
•one  question  involved,  and  that  is  as  to  the  jurisdiction  of 
the  county  board  to  order  the  opening  of  the  road. 

A  petition  was  filed,  a  commissioner  appointed,  and  he 
made  his  report  in  favor  of  the  proposed  road.  The 
county  clerk  then  sought  to  issue  the  notice  required  by 
section  18  of  chapter  78  of  the  Compiled  Statutes  of  1881, 
the  law  as  it  existed  at  that  time.  The  section  referred  to 
required  notice  to  be  published  to  the  effect  (among  other 
things)  that  objections  to  the  location  of  the  road  should 
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be  filed  by  noon  of  a  day  to  be  named  in  the  notice,  or  the 
road  would  be  located  without  reference  thereto.  A  notice 
was  issued  by  the  clerk  and  publication  was  made,  but  the 
notice  contained  no  reference  to  a  time  within  which  ob- 
jections  could  be  filed,  or  that  objections  could  be  filed  at 
any  time.  This  was  necessary,  not  only  by  the  plain  pro- 
vision of  the  statute  (the  form  of  notice  being  given  in  the 
section),  but  by  section  26  of  the  same  chapter,  it  is  pro- 
vided that  such  objections  must  be  considered  by  the  board, 
before  making  the  final  order  for  the  location  of  the  road« 
The  notice  was  jurisdictional,  and  when  it  is  shown  by  the 
record  that  it  did  not  cbmply  with  the  law  in  an  essential 
element,  the  necessary  jurisdiction  or  authority  to  make 
the  final  order  did  not  exist,  and  plaintifis  nor  their  grant- 
ors having  appeared  in  the  proceeding,  they  are  not  bound 
by  it.  Robinson  v.  Maihmck,  5  Neb.,  252^  Doody.  v^ 
Vaughn,  7  Id.,  28. 
The  decree  of  the  district  court  is  therefore  affirmed* 

Judgment  affirmed. 

The  other  judges  concur. 


Q.  G.  Stumbo  et  al.,  appellees,  v.  John  E.  Seixey 

ET  AL.,  APPELLANTS. 

Mills  and  Mill  Dams :  nuisance  :  injunction.  In  an  action 
by  the  owner  of  a  miU  propelled  by  water,  to  enjoin  the  owner 
of  another  mill  erected  below  him  on  the  same  stream  from 
raising  his  dam  to  snch  a  height  as  to  back  the  water  upon  his 
mill  wheels,  the  testimony  showed  that  the  back-water  from 
the  lower  dam  when  it  was  first  erected  did  not  reach  within 
two  hundred  yards  of  the  plaintiff's  mill,  and  that  afterwards 
the  back-water  extended  to  and  impeded  the  operation  of  the 
wheels  of  such  mill,  there  being  considerable  fall  between.  Beld^ 
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That  while  there  was  do  testimoDj  as  to  the  height  of  the 
lower  dam  when  first  erected,  or  at  the  time  of  the  trial,  yet  it 
did  clearly  appear  that  the  back-water  on  the  plaintiff's  mill 
was  the  direct  result  of  raising  the  defendant's  dam,  and  that 
the  plaintiffs  were  entitled  to  an  abatement  of  the  nnisanoe  and 
to  an  injonction. 

Appeal  from  the  district  court  of  Richardson  county. 
Heard  below  before  Broady,  J. 

Martin  &  Gilman  and  E,  W.  Thomas,  for  appellants, 
cited :  K  P.  R.  R.  Co.  v.  Mihhnan,  1 7  Kan.,  225.  Pow- 
ers V.  Qmncil  Blufif,  45  Iowa,  652.  Angell  Limitations, 
300. 

Isham  Reavis  and  T.  M.  Marquett,  for  appellees,  cited : 
Cobb  V.  Smith,  23  Wis.,  261.  Seeley  v.  Bridges,  13  Neb., 
647.     iliddleton  v.  Flat  River  Booming  Co.,  27  Mich.,  533. 

Maxwell,  J. 

The  plaintiffs  are  the  owners  of  a  grist-mill  at  the  falls 
of  the  Nemaha  river,  in  Richardson  county,  and  the  de- 
fendants are  possessed  of  a  grist-mill  on  the  Nemaha  river, 
about  two  miles  below  that  of  the  plaintiffs,  and  this  action 
is  brought  by  the  plaintiffs  to  enjoin  the  defendants  from 
raising  their  dam  so  as  to  back  the  water  of  said  river  on 
the  water  wheels  of  the  plaintiffs'  mill,  and  for  damages 
sustained  by  backing  the  water  of  the  river  upon  the 
plaintiffs'  wheels.  On  the  trial  of  the  cause  the  jury  re- 
turned a  verdict  as  follows :  "  We,  the  jury  in  this  case 
being  duly  impaneled  and  sworn,  do  say  that  we  find  all 
the  issues  in  this  cause  with  the  plaintiffs,  and  we  do  assess 
their  damages  at  the  sum  of  ($25)  twenty -five  dollars. 

"M.    L.    LiBBEE, 

"Foreman.'^ 
The  court  also  submitted  to  the  jury  certain  questionSi 
which  with  their  answers  are  as  follows  : 
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"  When  the  Hinton  dam  was  built,  how  far  back  to- 
wards the  Stumbo  mill  did  it  flow  the  water  in  the  river? 
Within  or  about  200  yards  of  the  Stumbo  milL 

"Was  there  a  ripple  or  riffle  in  the  river  below  the 
Stumbo  mill  afler  the  Hinton  dam  was  built?    Yes. 

"  How  near  the  Stumbo  mill  did  the  Hinton  dam  flow 
the  water  back  immediately  after  it  was  first  built? 
Within  or  about  200  yards  of  the  Stumbo  mill. 

"Has  the  wfiTter  in  the  river  below  the  Stumbo  mill 
been  backed  up  any  further  at  any  time  since  the  Hinton 
dam  was  first  built  ?     Yes. 

"  If  you  answer  the  foregoing  question  in  the  affirma- 
tive, state  to  what  extent  the  water  has  been  deepened  on 
the  ripple  or  riffle  immediately  below  the  Stumbo  mill? 
From  six  to  twelve  inches. 

"  Has  Hinton  added  anything  to  his  dam  in  the  way  of 
building  it  higher?     Unable  to  decide  from  evidence. 

"  What  efiect  did  the  lowering  of  the  water  in  Hinton's 
dam  have  upon  the  water  of  the  riffle  immediately  below 
the  Stumbo  mill?  It  drew  the  backwater  from  ofl^  the 
riffle. 

"  Has  the  Hinton  dam  flowed  the  water  back  upon  the 
ripple  or  riffle  below  the  Stumbo  mill  since  1881  ?     Yes.. 

"  Did  the  Hinton  dam  flood  the  Stumbo  ripple  or  riffle 
previous  to  1881  ?     No. 

"  Would  the  lowering  of  the  water  in  the  dam  of  Hinton 
aflect  the  depth  of  the  water  on  the  riffle  below  the  dam  of 
Stumbo?     Yes. 

"  When  the  water  in  Hinton's  dam  was  drawn  off^  in 
August,  1884,  did  it  lower  the  water  on  the  Stumbo  riffle 
and  around  their  mill  wheel  ?     Yes. 

"  Would  the  drifts  in  the  river  place  back  the  water  on 
the  Stumbo  mill  if  the  Hinton  dam  was  not  in  existence? 
No. 

"Has  Mrs.  Marilla  Hinton  and  John  Hinton  been  ia 
possession  of  the  mill  in  question  in  this  Qa3e  for  anjr- 
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length  of  time  before  the  commencement  of  this  suit,  and 
if  you  do  so  find,  state  how  long  they  have  occupied  the 
same  ?     Yes,  about  five  years. 

^'  Have  Hinton  and  wife  occupied  and  operated  said  mill 
claiming  it  as  their  own  ?  They  claim  it  only  by  right  of 
possession. 

"  Do  said  parties  now  occupy  said  property  claiming  it 
as  their  own  ?    No. 

"M.    L.    LlBBEE^ 

The  following  questions  and  answers  were  also  returned : 

'^  Has  the  dam  of  defendant  been  raised  or  maintained 
at  any  time  within  ten  years  next  before  May  19,  1884, 
to  a  greater  height  than  it  was  kept  at  before  that  time? 
Unable  to  decide, 

^^When  was  the  dam  at  defendants'  mill  erected,  and 
did  said  dam  when  so  erected  aud  maintained  in  1869, 
1870,  and  1871,  back  water  upon  the  mill  wheel  at  the 
Stumbo  mill  ?    From  1869  to  1871.     No. 

"When  did  defendants  take  possession  of  the  Hinton 
mill?     About  April,  1879. 

"  Have  the  defendants  since  taking  possession  of  the 
mill  built  the  dam  to  a  greater  height  than  it  was  when 
they  got  possession  ?  Unable  to  decide  according  to  evi- 
dence. 

"M.    L.    LiBBEE, 

A  motion  for  a  new  trial  was  thereupon  filed  by  the  de- 
fendants and  overruled,  and  judgment  entered  as  follows : 
"It  is  therefore  ordered,  adjudged,  and  decreed  by  the 
court,  that  said  plaintiff  have  judgment  against  said  de- 
fendants for  the  sum  of  twenty-five  dollars,  and  the  costs 
of  this  action,  taxed  at  $ ,  and  that  they  have  exe- 
cution therefor.  And  it  is  further  ordered,  adjudged,  and 
decreed  by  the  court,  that  the  defendants  and  each  of  them 
be,  and  they  are  forever  enjoined  f^om  flowing  the  water 
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in  the  Nemaha  river,  on  which  the  respective  mills  of  the 
parties  are  situated,  back  and  upon  the  mill  wheel  of  the 
plaintiffs,  situated  on  said  river  above  the  mill  of  said  de- 
fendants, and  from  doing  any  act  to  prevent  the  easy  and 
natural  flow  of  the  water  in  said  river  from  the  mill  wheel 
of  said  plaintiffs,  and  that  the  injunction  prayed  for  by  said 
plaintiffs  in  that  behalf  is  hereby  granted  and  made  per- 
petual." 

The  defendants,  although  having  laid  a  foundation  for 
a  review  upon  error,  now  bring  the  cause  into  this  court 
by  appeal.  The  principal  ground  i*elied  upon  for  reversal 
is,  that  the  verdict  and  judgment  are  not  sustained  by  the 
evidence. 

The  testimony  tends  to  show  that,  about  the  year  1862, 
the  plaintiffs  erected  a  dam  across  the  Nemaha  river  at  a 
place  known  as  the  Falls,  and  a  grist-mill  propelled  by  the 
water  of  that  river,  and  that  they  have  continued  in  the 
possession  of  the  property  until  the  present  time;  that 
about  the  year  1869  or  1870,  one  Thacker  erected  a  dam 
across  the  Nemaha  river  at  a  point  about  two  miles  below 
that  of  the  plaintiffs,  and  erected  a  grist-mill  which  was  pro- 
pelled by  the  water  of  that  river.  The  undisputed  testimony 
shows  that,  at  the  time  the  defendants'  dam  was  erected, 
it  did  not  cause  the  water  to  back  up  within  two  hundred 
yards  of  the  plaintiffs'  mill,  and  that  there  was  a  consider- 
able fall  and  a  riffle  between  the  plaintiffs'  mill  and  the 
dead  water  in  the  defendants'  dam.  This  seems  to  have 
continued  until  the  year  1881.  In  the  latter  year  the  river 
was  very  high  and  injured  the  dam  of  the  defendants,  and 
it  is  claimed  changed  to  some  extent  the  course  of  the  river, 
by  washing  in  the  banks  and  by  fallen  trees.  Since  that 
time  the  water  from  the  lower  dam  has  been  backed  upon 
the  wheels  of  the  plaintiffs'  mill.  There  is  no  direct  testi- 
mony as  to  the  exact  height  of  the  defendants'  dam  when 
it  was  first  erected,  nor  of  its  exact  height  at  the  time  of 
the  trial ;  therefore  the  jury  seem  to  have  supposed  that 
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there  was  no  evidence  to  enable  them  to  answer  the  questions 
which  they  failed  to  answer.  It  does  appear,  however,  that 
the  defendants'  dam  has  been  constantly  repaired,  and  there 
is  no  claim  that  the  volume  of  water  in  the  river  has  in- 
creased nor  that  the  relative  height  of  the  plaintiffs'  and 
defendants'  mills  has  been  changed.  It  would  therefore 
seem  to  follow  that  when  the  backwater  from  the  defend- 
ants' mill-dam  extended  farther  up  the  stream,  so  as  to 
impede  the  operation  of  the  plaintiffs'  water  wheels,  it 
must  have  done  so  because  of  the  raising  of  the  defendants' 
dam.  That  such  backwater  was  the  result  of  increasing 
the  height  of  the  defendants'  dam,  is  the  only  inference 
admissible  from  the  testimony,  and  the  jury  would  not 
have  been  warranted  in  finding  otherwise.  It  is  apparent 
that  justice  has  been  done,  and  the  judgment  of  the  court 
below  is  affirmed. 

Judgment  affirmed. 
The  other  judges  <x)ncur. 


Lydia  Merriam,  executrix,  etc.,  plaintiff  in  er- 
ror, v.  Valentine  Rauen  et  al.,  defendants 

IN   ERROR. 

TTazes :  tax  sale  :  illegal  tax  deed  :  lien  of  pubchasrb  : 
INTEBEST.  In  an  action  by  the  purchaser  of  4and  at  a  tax  sale 
held  in  the  year  1872  for  the  delinquent  taxes  of  1871,  where 
he  also  paid  the  prior  taxes  on  said  land  for  1870,  and  the  sub- 
sequent taxes  for  1872,  1873,  and  1874,  for  the  settlement  of  his 
title  and  interest  in  said  land,  and  for  a  lien  thereon  for  the 
amount  bid  at  said  sale,  and  the  amounts  paid  for  said  taxes, 
and  where,upon  the  trial,  the  court  found  that  the  taxes  for  which 
said  sale  was  made  were  legally  assessed  and  levied,  and  said 
sale  legal  and  regular,  but  that  the  plaintiff's  title  to  said  land 
had  failed  by  reason  of  the  illegality  of  his  tax  deed  therefor. 
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EeUd^  That  the  plaintiff  was  entitled  to  a  lien  upon  said  land 
for  the  amount  bid  at  said  sale,  and  the  several  sums  paid  for 
prior  and  subsequent  taxes,  together  with  interest  on  said  seT- 
eral  sums  from  the  date  of  said  sale,  and  said  several  payments 
respectively,  at  the  rate  of  40  per  cent  per  annum  up  to  the  ex- 
piration of  two  years  from  the  date  of  said  sale,  and  at  the  rate 
of  12  per  cent  per  annum  thereafter. 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Hayward,  J. 

8.  P.  Vanatta,  for  plaintiff  in  error. 

M,  A,  Hariigan,  for  defendant  in  error. 

Cobb,  J. 

The  only  question  involved  in  this  case  is,  as  to  the  rate 
of  interest  to  which  the  plaintiff  is  entitled  on  the  several 
sums  paid  by  him,  for  the  purchase  of  the  real  property  de- 
scribed in  the  pleadings,  at  the  sale  thereof  for  delinquent 
taxes,  and  for  subsequent  taxes  thereon,  the  plaintiff's  title 
to  said  real  estate  having  failed  for  the  reason  that  the  tax 
deed  therefor  was  not  executed,  sealed,  and  acknowledged 
in  accordance  with  law. 

The  district  court  found  that,  "  the  taxes  set  forth  in  the 
petition  were  duly  and  legally  assessed,  and  were  paid  by 
the  plaintiff  as  set  forth  in  the  petition ;  that  the  land  waft 
sold  by  the  treasurer  of  Cass  county  for  the  delinquent 
taxes,  as  set  forth  in  said  petition,  and  was  purchased  by 
plaintiff,  and  that  the  subsequent  taxes  as  therein  alleged 
were  paid  by  the  plaintiff."  The  court  further  found  that 
the  taxes  so  paid  by  the  plaintiff,  with  interest  and  costs^ 
amounted  at  the  date  of  the  judgment  to  the  sum  of  $148, 
and  decreed  the  same  to  be  a  lien  upon  the  said  real  estate 
for  that  amount. 

The  plaintiff  brings  the  cause  to  this  court  on  error. 
There  are  several  errors  assigned,  but  none  of  them  are 
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insisted  on  by  plaintiff,  in  the  brief,  except  the  one  out  of 
which  arises  the  question  of  interest,  and  our  examination 
will  be  confined  to  that. 

It  appears  from  the  record  that  the  above  amount  found 
for  the  plaintiff,  consisted  of  the  several  sums  actually  paid 
by  him  for  the  purchase  of  the  lot  at  the  sale  thereof  for 
delinquent  taxes,  previous  and  subsequent  taxes  paid 
thereon,  and  interest  on  the  several  sums  paid,  at  the  rate 
often  per  cent  per  annum. 

In  the  several  cases  of  Zahradnicek  v.  Selby,  15  Neb., 
579,  Sullivan  v.  Merrianiy  16  Id.,  157,  and  Shelley  v.  Tawle^ 
Id.,  194,  it  was  held  that  in  cases  where  all  the  proceed- 
ings, from  the  assessment  and  levy  of  the  taxes  up  to  the 
sale  of  the  land,  were  regular  and  legal,  but  the  tax  deed 
held  to  convey  no  title,  by  reason  of  illegality  in  its  form 
or  execution,  and  the  grantee  in  such  ineffective  deed  was 
given  a  lien  on  the  land  for  the  taxes  paid,  he  would  be 
entitled,  in  cases  where  the  sale  occurred  while  chapter  66 
of  the  General  Statutes  was  in  force,  to  interest  at  the  n^te 
of  40  per  cent  from  the  date  of  the  sale  or  payment  of 
prior  or  subsequent  taxes  up  to  the  expiration  of  two  years 
from  the  date  of  the  sale,  and  at  the  rate  of  twelve  per 
cent  per  annum  thereafter ;  and  in  cases  where  the  sale 
occurred  aft;er  the  taking  effect  of  the  revenue  law  of  1879, 
chapter  77,  Compiled  Statutes,  to  interest  at  the  rate  of 
20  per  cent  from  the  date  of  the  sale,  or  payment  of  prior 
or  subsequent  taxes,  up  to  the  expiration  of  two  years  froux 
the  date  of  the  tax  sale,  and  at  the  rate  of  ten  per  cent 
thereafter. 

There  can  be  no  doubt  of  the  rule  established  by  these 
cases,  so  far  as  the  rate  of  interest  for  the  first  two  years 
after  the  sale  is  concerned.  These  rates  of  interest  are 
provided,  in  the  several  statutes  referred  to,  to  be  paid  by 
the  owner  of  the  land  upon  its  redemption  from  tax  sale, 
and  two  years  is  the  limit  of  time  from  the  date  of  sale 
allowed  him  in  which  to  redeem.     It  would  be  both  inequi-- 
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table  and  against  the  policy  of  the  law  to  allow  the  delin- 
t|uent  and  recalcitrant  tax-payer,  to  not  only  retain  his 
lands,  but  also  reduce  the  rate  of  interest,  by  reason  of  a 
mistake  or  blunder  on  the  part  of  the  county  treasurer  in 
drafting  or  executing  the  tax  deed.  As  to  the  rate  of 
interest  after  the  expiration  of  the  time  allowed  the  land- 
owner in  which  to  redeem  the  land  from  tax  sale,  the 
writer  does  not  fully  see  the  ground  upon  which  the  said 
decisions  rest,  and  were  it  not  for  them  he  would  be  in- 
clined to  adopt  the  rate  provided  by  law,  generally,  for  the 
withholding  of  tnoney;  but  the  rate  having  been  thus 
established  it  will  be  adhered  to. 

The  sale  of  the  lot  for  delinquent  taxes,  and  the  pur- 
<chase  thereof  by  the  plaintiff,  as  well  as  the  payment  of 
prior  and  subsequent  taxes  thereon,  having  been  made 
prior  to  the  taking  effect  of  the  revenue  law  of  1879,  and 
while  chapter  66  of  the  General  Statutes  was  in  force,  the 
plaintiff  was  entitled  to  interest  thereon  at  the  rate  of  40 
per  cent  per  annum,  until  the  expiration  of  two  years  from 
the  date  of  the  sale,  and  at  the  rate  of  12  per  cent  per 
annum  thereafter;  and  the  judgment  of  the  district  court, 
in  so  far  as  it  allowed  interest  at  lower  rates  respectively, 
IS  reversed.  It  is  referred  to  the  deputy  derk  of  this 
court  to  compute  the  principal  and  interest  due  the  plaintiff, 
at  the  rate  above  indicated,  and  a  decree  will  be  entered 
in  this  court  for  the  plaintiff  accordingly,  and  for  a  lien  on 
the  said  lot  therefor,  and  a  sale  of  said  lot,  unless  the 
amount  so  computed  and  found,  with  interest  thereon,  be 
paid  within  six  months  from  the  date  of  such  decree. 

Deobee  aooordingly. 

The  other  judges  concur. 
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Sherwin,  Sherwin  &  Co.,  plaintiffs  in  error,  v.  p. 

W.  (yCoNNOR,  defendant  IN  ERROR. 

Bill  of  Exceptions :  time  of  pbesektation  to  trial  jiidob. 
A  bill  of  exceptions  will  not  be  dUmissed  upon  the  ground 
that  it  was  not  presented  to  the  trial  judge  for  his  settlement 
and  allowance  within  ten  days  from  its  return  to  the  party 
seeking  the  allowance  of  the  bill  by  the  opposite  party,  unless 
it  shall  appear  that  the  bill  was  not  presented  to  such  judge 
within  fifteen  days,  or  such  additional  time,  not  exceeding 
forty  days  from  the  ad[jonrnment  of  the  court  nne  die,  as  might 
have  been  allowed  by  the  court,  and  twenty  days  additional » 
making,  in  a  case  of  full  extension  of  the  time  allowed  for  the 
'  completion  of  the  bill,  sixty  days  in  all. 

Motion  to  quash  bill  of  exceptions. 

Sawyer  &  Snett,  for  the  motion. 

/.  L.  Caldwell,  contra. 

Cobb,  J. 

This  a  motion  to  quash  the  bill  of  exceptions.  The 
reason  assigned  is,  that  the  said  bill,  together  with  the 
amendments  thereto  proposed  by  the  defendant,  was  not 
presented  to  the  Hon.  S.  B.  Pound,  the  judge  who  heard 
and  tried  the  cause,  to  settle  and  allow  the  same  within  ten 
days  after  the  same  was  returned  to  the  plaintiff  in  error, 
upon  five  days^  notice,  etc. 

A  motion  to  dismiss  is  technical  in  its  nature,  and  will 
be  strictly  construed.  The  provisions  of  law  for  the  set- 
tlement and  allowance  of  bills  of  exceptions  are  to  be 
found  in  section  311  of  the  civil  code.  It  is  provided 
that,  "  the  party  so  excepting  must  reduce  his  exceptions 
to  writing  within  fifteen  days,  or  in  such  time  as  the  court 
may  direct,  not  exceeding  forty  days  from  the  adjournment 
of  the  court  sine  die,  and  submit  the  same  to  the  adverse 
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party,  or  his  attorney  of  record,  for  examination  and 
amendment  if  desired.  *  *  *  Within  ten  days 
after  such  submission  the  adverse  party  may  propose 
amendments  thereto,  and  shall  return  said  bill  with  his 
proposed  amendments  to  the  other  party  or  his  attorney  of 
record.  The  bill  and  proposed  amendments  must,  within 
ten  days  thereafter,  be  presented  by  the  party  seeking  the 
settlement  of  the  bill  to  the  judge  who  heard  or  tried  the 
case,  upon  five  days'  notice  to  the  adverse  party,  or  his  attor- 
ney of  record,  at  which  time  the  judge  shall .  settle  the 
bill  of  exceptions.  If  no  amendments  are  proposed,  or 
if  proposed  and  allowed,  the  proposed  bill  may  be  pre- 
sented with  the  amendments,  if  any,  to  the  judge  for  settle- 
ment, without  notice  to  the  adverse  party  or  his  attorney 
of  record." 

In  the  case  of  First  National  Bank  v,  BarUett,  8  Neb., 
319,  the  above  section  was  construed.  In  the  opinion 
the  court  say :  "  The  design  of  the  law,  evidently,  is 
to  allow  a  fixed  period  for  the  presentation  of  a  bill*  to  the 
adverse  party  for  the  proposal  of  amendments,  and  for  pre- 
senting the  amended  bill  to  the  judge  for  his  approval  and 
signature,  being  analogous,  in  that  regard,  to  the  return 
and  answer  day  of  a  summons." 

Ordinarily  a  summons  is  returnable  on  the  second  Mon- 
day after  the  day  of  its  date.  The  answer  or  demurrer 
of  the  defendant  must  be  filed  on  or  before  the  third  Mon- 
day after  the  return  day  of  the  summons,  and  the  actual 
service  and  return  of  the  summons  at  any  time  before  the 
return  day  will  not  shorten  the  time  for  the  answer. 

In  the  case  at  bar,  the  time  fixed  by  the  court  for  the 
reducing  of  the  exceptions  to  writing  and  submitting  the 
same  to  the  adverse  party,  or  his  attorney  of  record,  for 
examination  and  amendment  if  desired,  was  forty  days 
from  the  adjournment  of  the  court  sine  die.  The  defend- 
ant in  error  was  then  entitled  to  ten  days,  in  addition  to 
the  forty  days  as  above  stated,  in  which  to  propose  his 
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amendments,  and  return  the  bill  to  the  plaintiff  in  error, 
or  his  attorney  of  record,  and  the  latter  was  entitled  to 
ten  days,  in  addition  to  the  above  forty  and  ten,  making 
sixty  days  in  all  from  the  adjournment  of  the  court  sine 
die  in  which  to  present  the  bill  of  exceptions  with  the  pro- 
posed amendments,  if  any,  to  the  judge  for  settlement 
and  signature. 

The  defendant  in  error  was  entitled  to  five  days'  notice 
of  such  presentation,  and  neither  of  the  above  terms,  nor 
the  aggr^ate  time  allowed  for  the  performance  of  either 
of  said  acts,  will  be  shortened,  or  advanced,  by  the  doing  of 
any  of  the  acts  above  enumerated  in  advance  of  the  time 
limited  in  the  statute  for  the  same. 

It  follows,  therefore,  that,  unless  it  appears  that  the  date 
upon  which  the  bill  of  exceptions  was  presented  to  the 
judge  who  tried  the  cause  was  outside  of  sixty  days  from 
the  day  of  the  adjournment  of  the  court  sine  die  for  the 
term  at  which  the  judgment  was  rendered,  the  motion  to 
quash  the  bill  of  exceptions  must  be  overruled.  I  have 
carefully  examined  the  record  presented,  and  fail  to  find 
any  certificate  or  statement  of  the  day  or  time  of  the  fiual 
adjournment  of  said  term. 

The  motion  is  therefore  overruled. 

Motion  overruled. 
The  other  judges  concur. 
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The  Nebraska  Manufacturing  Company,  plaintiff 
IN  ERROR,  V.  John  R.  Maxon  et  al.,  defendants- 

IN  ERROR. 

County  Judge :  disqualification  :  power  of  appointee. 
A  person  appointed  by  the  county  board  to  act  in  place  of  the- 
connty  jndge  daring  the  disqualification  of  such  county  judge 
from  acting  in  any  cause  or  matter  before  him,  will  continue 
to  act  until  the  whole  cause  or  matter  is  disposed  of,  including; 
every  matter  and  thing  connected  therewith,  which  might  or 
could  be  officially  done  or  performed  by  the  county  judge^  were 
he  not  disqualified  to  act  in  such  cause  or  matter. 

'Error  to  the  district  court  for  Kearney  county.  Tried 
below  before  Gaslin,  J. 

Dilworth,  Smith  &  Dilworth,  for  plaintiff  in  error,  cited  r 
Comp.  Stat.,  Sees.  26,  35,  Cii.  20.  Sec.  1008,  Civil  Code. 
Ex  parte  Johnson,  15  Neb.,  512. 

Stewart  &  MoPhedy,  for  defendant  in  error,  cited :  jEJt 
parte  Strang,  21  Ohio  State,  610. 

Cobb,  J. 

The  plaintiffs  in  error  brought  their  action  against  the- 
defendants  in  error  in  the  county  court  of  Kearney  county.. 
G.  L.  Godfrey,  county  judge  of  said  county,  being  one  of 
their  attorneys,  was  incompetent  to  try  the  cause.  The 
parties  mutually  stipulated  that  Joel  Hull,  Esq.,  one  of  the 
attorneys  of  said  court,  should  be  appointed  a  special  dep- 
uty county  judge  of  said  county,  to  try  said  cause,  and 
mutually  petitioned  the  county  board  of  said  county  to 
make  such  appointment,  which  was  accordingly  done. 
The  cause  was  tried  before  said  court,  the  said  special  dep- 
uty county  judge  presiding,  with  a  jury,  which  trial  re~ 
suited  in  a  verdict  and  judgment  for  the  defendants..    The 
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plaintiffs  thereupon  took  an  appeal  to  the  district  court, 
within  the  time  provided  by  law.  The  cause  was  tried  on 
the  30th  day  of  April.  The  appeal  bond  was  filed  and 
approved  on  the  first  day  of  May,  and  on  the  22d  day  of 
the  same  month,  the  said  special  deputy,  Joel  Hull,  made 
out,  signed,  and  sealed,  with  the  seal  of  said  court,  a  tran- 
script of  said  judgment,  including  all  of  the  proceedings  in 
said  cause,  which  was  on  the  same  day  filed  in  the  district 
court  of  said  county.  At  the  next  term  of  the  district 
court  the  said  ca«e  was  called,  and  by  consent  of  parties 
continued  to  the  next  succeeding  term,  at  which  succeeding 
term  the  defendants  filed  a  motion  to  dismiss  the  appeal,  on 
the  ground,  and  for  the  reason,  that  no  transcript  of  pro- 
ceedings had  in  the  lower  court  was  filed  in  the  district 
court  on  or  before  the  second  day  of  the  next  term  thereof 
after  the  rendition  of  said  judgment ;  that  no  appeal  bond 
waiJ  filed  and  approved,  as  required  by  law ;  that  said 
cause  was  tried  in  the  county  court  in  and  for  Kearney 
county  on  the  30th  day  of  April,  1885,  and  verdict  and 
judgment  was  entered,  immediately,  on  the  said  day,  and 
that  said  case  was  tried  before  Joel  Hull,  he,  the  said  Joel 
Hull,  having  been,  on  the  9th  day  of*  January,  appointed 
by  the  board  of  supervisors  judge  pro  tern,  to  hear  the 
said  cause ;  that  immediately  after  the  rendering  of  said 
judgment  said  Joel  Hull  surrendered  and  delivered  to  G. 
L.  Godfrey,  the  said  G.  L.  Godfrey  being  then  and  there, 
from  said  time,  county  judge  of  said  county,  duly  elected 
and  qualified,  the  records  and  official  seal  of  said  county 
court  being  in  his  care  since  April  30,  1885 ;  that  the  pa- 
per filed  herein,  purporting  to  be  a  transcript  of  the  pro- 
ceedings of  the  case  in  the  lower  court,  was  signed  on  the 
22d  day  of  May,  1885,  by  said  Hull ;  that  said  Hull  had 
no  right  or  authority  to  sign  and  certify  to  said  record 
of  said  county  court;  that  the  said  Joel  Hull  has  not 
had  the  said  records  in  his  possession  or  under  his  control 
since  the  30th  dav  of  April,  1885 ;  that  when  said  Joel 
15 
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Hull,  on  the  22d  day  of  May,  signed  said  paper  purport- 
ing to  be  a  transcript,  he  was  not  county  judge,  but  G.  L. 
Godfrey  was  the  only  proper  person  to  sign  said  transcript. 

The  motion  was  sustained  by  the  court,  and  said  appeal 
dismissed. 

The  plaintiff  afterwards  filed  a  motion  to  set  aside  and 
annul  said  order  of  the  court  dismissing  the  said  appeal, 
which  was  overruled.  The  plaintiff  brings  the  cause  to 
this  court  on  error. 

Section  35  of  chapter  20  of  the  Compiled  Statutes  pro- 
vides as  follows:  "When  any  probate  judge  shall  be  dis- 
qualified from  acting  in  any  cause  or  matter  before  him,  or 
is  temporarily  absent  from  the  county,  the  county  commis- 
sioners may  appoint  a  competent  and  disinterested  person 
to  act  in  place  of  such  judge  in  such  case,  or  other  matter, 
during  such  absence  or  disqualification,  who  shall  give 
bonds  in  tlie  same  manner,  and  possess  the  same  powers, 
and  be  subject  to  the  duties,  restrictions,  and  liabilities 
therein  as  are  prescribed  by  law  respecting  probate  judges." 

It  thus  appears  that  there  are  two  cases  wherein  the 
county  commissioners  may  appoint  a  person  to  act  as  a 
probate  (county)  judge.  Fird^  where  the  probate  (county) 
judge  is  disqualified  from  acting  in  any  cause  or  matter 
beibre  him ;  and  secondly ^  where  such  judge  is  temporarily 
absent  from  the  county.  In  the  latter  case  the  appoint- 
ment of  such  person  is  clearly  temporary,  and  his  author- 
ity to  act  as  such  will  be  measured  by  the  continuance  of 
the  absence  of  the  probate  judge  from  the  county.  In  tlie 
first  case  the  appointment  of  such  person  is  not  temporary, 
except  in  the  sense  that  all  lawsuits  or  other  matters  pend- 
ing Ix^fore  a  court  will,  or  ought  to,  terminate  sometime; 
but  until  the  cause  or  matter  in  which  the  probate  judge  is 
disqualified,  and  which  disqualification  was  the  cause  of 
such  appointment  being  made,  is  finally  determined  and 
disposed  of,  the  person  so  appointed  will  possess  the  power 
to  act  and  perform  any  duty  as  probate  judge  inandalK)ut 
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such  cause  or  matter,  which  the  probate  judge  might  or 
could  do  or  perform,  were  he  not  disqualified  to  act  therein. 
In  such  case  the  person  so  appointed  does  not,  nor  can  he, 
take  or  hold  exclusive  possession  of  the  probate  oflSce 
records  or  seal,  but  he  will  have  access  thereto  as  long,  and 
whenever  it  may  be  necessary,  for  the  full  and  complete 
purpose  of  such  appointment. 

In  the  case  at  bar,  Judge  Godfrey  was  disqualified  to 
act  in  the  case,  by  reason  of  his  being  one  of  the  attorneys 
for  the  plaintiff.  His  disqualification  was  not  confined  to 
the  hearing  and  trial  of  the  case,  but  extended  to  every 
ofiicial  act  necessary  to  be  done  or  performed  by  the  pro- 
bate judge  of  said  county  in  and  about  said  cause,  includ- 
ing, as  I  understand  the  law,  the  approval  of  the  appeal 
bond  and  the  certifying  of  the  transcripts. 

The  appeal  having  been  dismissed  on  the  ground  that 
there  was  no  transcript  filed  in  the  district  court,  other  than 
the  one  certified  and  sealed  by  Joel  Hull,  the  person 
specially  appointed  by  the  county  board  on  account  of  the 
disqualification  of  the  probate  judge,  and  he  being,  as  ap- 
pears above,  the  proper  person  to  sign  and  seal  such  tran- 
script, the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Revebsed  and  bemakded. 
The  other  judges  concur. 
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Henby  C.  Stoll  and  Barbara  Stoll,  plaintiffs  in 

ERROR,   V.    ErASTUS    C.    GrEGG    BT  AL.,    DEFEND- 
ANTS IN  ERROR. 

Creditor's  Bill :  finding  and  decree  of  trial  court.  In  an 
action  in  the  natare  of  a  creditor's  bill,  wherein  it  is  alleged  by 
plaintiffs  that  they  had  recovered  a  judgment  against  one  of  the 
defendants,  which  judgment,  at  the  commencement  of  the 
action,  amounted  to  something  over  $200,  and  that  prior  thereto 
the  judgment  debtor  had  fraudulently  transferred  all  his  prop- 
erty, consisting  of  real  estate  and  personal  property,  to  his  wife» 
for  the  purpose  of  evading  the  collection  of  the  judgment,  and 
wherein  such  action  the  finding  of  the  district  court  was  in 
favor  of  the  defendant  in  the  action,  so  far  as  the  real  estate 
was  involved,  but  in  favor  of  the  plaintififs,  with  reference  to  the 
personal  property,  the  finding  being  general,  that  the  grantee, 
the  wife  of  the  grantor,  held  personal  property  of  the  grantor 
under  a  transfer  from  him  subject  to  the  payment  of  plaintifla* 
judgment,  and  sufficient  to  pay  the  same,  without  specifying 
the  nature  of  the  property  so  held,  whether  liable  to  execution 
process  or  not,  and  no  motion  for  a  new  trial  having  been  filed^ 
it  was  Held^  On  error  to  the  supreme  court,  that  there  was  no 
presumption  that  the  property  was  of  such  a  nature  as  could  be 
levied  upon  by  execution,  and  therefore  the  finding  and  decree, 
that  the  grantee  of  the  property  be  required  to  pay  the  debt  oat 
of  the  property  so  held,  by  her,  could  not  be  molested. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

A.  Hardy  and  A.  H,  Babcoek,  for  plaintiffs  in  error, 
cited  :  McElwain  v,  Willia,  9  Wend.,  548.  MoKibben  tj. 
Barton,  1  Mich.,  213. 

Pemberton  &  Bush,  for  defendants  in  error,  cited  :  Sayre 
V.  ThoTtipson,  18  Neb.,  33.  Maxwell's  PI.  and  Pr.,  605, 
a-uUs  V.  Wray,  19  Neb.,  581. 

Reese,  Ch.  J. 

This  suit  was  instituted  in  the  district  court  of  Gage 
county,  by  defendants  in  error,  and  is  in  the  nature  of  a 
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tjreditor's  bill.  PlaintiiFs  in  error  are  husband  and  wife. 
The  petition  alleges  that  the  judgment  which  was  the 
foundation  of  this  proceeding  was  rendered  against  Henry 
C.  StoU,  in  1882,  for  $110.55  principal  and  $108.55 
eosts,  and  which  judgment  remains  in  force  and  unpaid ; 
that  on  the  14th  day  of  October,  1882,  plaintiffs  caused 
an  execution  to  be  issued  upon  said  judgment  against  the 
property  of  Stoll,  and  which  execution  was  returned  on 
the  3d  day  of  January,  1883,  unsatisfied  for  want  of  prop- 
erty on  which  to  levy ;  that  the  indebtedness  for  which 
said  judgment  was  recovered  accrued  in  1878;  that  on  tHe 
3d  day  of  January,  1880,  defendant,  Henry  C.  Stoll,  was 
the  owner  in  fee  simple  of  all  of  section  number  seventeen, 
in  township  three  north,  of  range  number  six  east,  in  Gage 
oounty,  which  was  of  the  value  of  $10,000,  and  that  upon 
said  day  he  was  the  owner  of  personal  property,  consisting 
of  horses,  cattle,  hogs,  and  farming  implements,  and  other 
personal  effects,  of  the  value  of  $5,000 ;  that  on  that  day, 
for  the  purpose  of  hindering  and  delaying  and  defrauding 
his  creditors,  and  without  consideration,  he  transferred  all 
of  said  property  to  defendant,  Barbara  Stoll,  the  said  Bar- 
bara Stoll  participating  with  him  in  such  fraudulent  intent 
and  purpose ;  that  at  said  time  they  were  residing  upon 
the  land  referred  to,  cultivating  and  occupying  it  as  a 
farm;  and  Henry  managed  the  same,  handling  and  selling 
the  stock  and  grain  and  exercising  full  and  complete  own- 
ership and  control  of  the  whole  of  said  farm  and  property; 
that  the  management  and  control  of  the  farm  and  personal 
property  thereon  have  at  all  times,  since  such  transfer, 
been  under  the  sole  care  of  plaintiff  in  error,  Henry,  and 
that  the  title  thereto  was  held  by  Barbara  in  trust  for 
Henry,  who  was  the  real  and  equitable  owner  of  all  of  the 
property  mentioned ;  that  the  real  estate  is  now  worth 
$25,000,  and  the  personal  property  is  of  tlie  value  of 
$5,000,  but  that  the  title  is  so  held  and  covered  up  that  it 
<;annot  be  reached  by  execution  issued  on  said  judgment; 
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and  that  Henry  C.  StoU  has  no  property  whatever  in  his 
name  which  can  be  reached  by  execution.  The  prayer  of 
the  petition  is,  that  the  conveyance  of  the  land  and  personal 
property  from  Henry  to  Barbara  be  set  aside,  be  declared 
to  be  null  and  void  as  against  the  plaintiffs,  and  that  it 
may  be  declared  subject  to  the  payment  of  plaintiffs^ 
judgment,  and  for  general  relief. 

The  answer  of  plaintiffs  in  error,  in  substance,  admitted 
the  transfer  of  the  proj^erty  as  alleged  in  the  petition,  but 
denies  the  fraudulent  intent  of  either  of  the  defendants, 
plaintiffs  in  error,  and  alleged  that  the  land  was  purchased 
with  the  money  belonging  to  Barbara,  in  her  absence,  and 
without  her  knowledge  or.  consent  the  title  was  taken  by 
Henry ;  and  that  on  the  day  named  in  the  petition  the 
title  was  transferred  to  her,  to  whom  it  actually  belonged ; 
and  that  the  land  being  insuflScient  to  pay  the  whole  of  the 
indebtedness  to  her  by  Henry,  the  transfer  of  the  personal 
property  was  made  in  liquidation  thereof;  that  at  the  said 
time  Barbara  had  no  knowledge  that  Henry  was  in  any 
way  indebted  to  plaintiff  or  any  other  person,  and  that  in 
fact  Henry  was  not  indebted  to  plaintiffs  as  he,  Henry, 
supposed,  but  that  the  judgment  referred  to  was  subse- 
quently rendered  against  him  in  a  transaction  in  which  he 
did  not  believe  himself  to  be  in  any  way  indebted  ta 
plaintiffs ;  that  the  whole  transaction  of  the  conveyance  of 
the  property  from  Henry  to  Barbara  was  in  the  best  of 
faith,  with  no  intent  or  purpose  to  defraud  any  one,  and 
for  value. 

Plaintiffs'  reply  was  a  general  denial.  The  cause  was 
tried  to  the  court,  who  found  in  favor  of  plaintiffs  in  error 
as  to  the  real  estate,  but  in  favor  of  defendants  in  error  as 
to  the  personal  property,  and  that  at  the  commencement 
of  the  suit  "Barbara  St  oil  held  personal  property  of  the- 
defendant,  Henry  C.  StoU,  under  transfer  from  him,  sub- 
ject to  the  payment  of  plaintiffs'  judgment  claimed  herein^ 
which  is  $268.20,  in  an  amount  sufficient  to  pay  said 
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plaintiffs'  said  claim."  It  was  therefore  adjudged  and  de- 
creed that  Barbara  pay  the  plaintiffs  said  sum  of  $268.20, 
together  with  the  costs  of  this  action.  No  motion  for  a 
new  trial  was  filed.  The  cause  is  now  presented  to  this 
court  by  proceedings  in  error. 

The  failure  to  file  a  motion  for  a  new  trial  must,  to  a 
great  extent,  limit  our  investigations  in  this  review,  as  it 
has  been  the  uniform  holding  of  this  court  that,  in  order 
to  obtain  a  review  of  a  case  in  the  supreme  court  on  error, 
a  motion  for  a  new  trial  must  be  made  and  the  errors 
specifically  pointed  out.  But  as  the  errors  assigned  are 
confined  principally  to  the  general  judgment  and  finding 
of  the  court,  we  have  examined  the  case  for  the  purpose 
of  ascertaining  whether  or  not  the  judgment  is  sustained 
by  sufficient  evidence. 

The  real  contention  of  plaintiffs  in  error  seems  to  be 
that,  as  the  finding  was  in  favor  of  defendants  in  error 
upon  the  real  estate  involved  in  the  action,  the  personal 
property  was  tangible,  situated  upon  the  premises  in 
question,  within  the  county  of  Gage,  and  that  an  execution 
on  defendants'  judgment  could  have  been  levied  thereon 
and  all  the  questions  involved  in  this  case  could  have  been 
disposed  of  in  an  action  at  law.  In  short,  that  defendants 
in  error  had  an  adequate  and  complete  remedy  by  the 
levying  of  their  execution,  and  that  therefore  this  action 
cannot  be  maintained.  Ordinarily,  we  think,  this  conten- 
tion would  be  correct ;  and  were  it  shown  by  the  finding 
of  the  court,  that  the  personal  property  in  the  possession 
of  Barbara  consisted  of  specific  proi^erty,  as  live  stock, 
farming  implements,  grain,  etc.,  it  might  have  been  levied 
upon  by  the  execution  and  all  the  questions  involved  in 
its  ownership  tried  by  the  ordinary  legal  methods.  But 
the  finding  of  the  court  is  silent  upon  this  question.  From 
the  finding  it  appears  that,  at  the  coninionccment  of  this 
action,  Barbara  held  personal  property  of  defendant,  Henry, 
under  transfer  from  him,  subject  to  the  payment  of  plaint- 
iffs' judgment. 
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It  is  well  established,  I  think,  by  all  the  authorities, 
that,  where  property  is  held  by  a  trustee  which  cannot  be 
made  subject  to  an  execution,  an  action  in  the  nature  of 
a  creditor's  bill,  and  for  an  accounting,  will  lie ;  and  if 
there  is  sufficient  to  satisfy  the  judgment  a  decree  will  be 
entered,  as  in  this  case.  This  has  been  held  to  be  the  rule 
where  the,  property  transferred  consisted  of  merchandise, 
as  well  as  other  tangible  property.  See  Hodden  v.  Spader, 
20  Johnson's  Rep.,  554.  We  doubt  not  it  is  the  correct 
rule. 

It  would  have  relieved  the  case  of  some  embarrassment 
had  the  district  court  ascertained  the  value  of  the  property  in 
the  hands  of  Barbara,  at  the  time  of  the  commencement 
of  this  action,  as  well  as  the  amount  of  the  judgment  in- 
volved, instead  of  the  general  finding  that  it  was  sufficient 
to  pay  said  amount.  But  as  no  objection  is  made  on  this 
particular  >ground,  the  finding  of  the  court  must  be  deemed 
correct  and  cannot  be  molested  on  that  account. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


John  Johnson,  plaintiff  in  error,  v.  Lewis  W. 
Parrotte  and  Marcus  L.  Parrotte,  defend- 
ants in  error. 

1.  Petition  examiDed,  and  Reld^  To  constitute  a  cause  of  action. 

2.  Trial:    final  judgment:    stipulation   fob   beview  in 

SUPREME  couBT.  The  decision  of  the  district  court  in  sustain- 
ing a  motion  for  a  new  trial  after  a  cause  has  been  tried  to  a 
jury  and  verdict  returned,  is  not  a  subject  of  review  until  after 
a  final  judgment  is  rendered  in  a  cause.  {Artman  v.  West  Point 
Manufcuituriag  Cto.,  16  Neb.,  572.)     But  where  alter  verdict,  and 
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pending  a  mling  of  the  oonit  vpon  a  motion  for  a  new  trial,  it  ' 
is  8tipnlate<i  that  the  ruling  of  the  court  thereon  maj  be  re* 
viewed  by  the  supreme  oonrt,  without  reference  to  a  snhseqaent 
trial,  and  that  in  case  a  new  trial  is  refused  upon  review  by  the 
supreme  court,  the  decision  of  the  district  court  is  affirmed,  the 
caufe  shall  be  dismissed  ;  or  in  case  a  new  trial  is  granted,  and 
upon  review  the  order  should  be  set  aside  and  a  judgment  ab- 
solute rendered  in  the  supreme  court  for  the  amount  of 
the  verdict,  the  supreme  <:ourt  will  be  governed  by  the 
stipulation,  review  the  case,  and  render  such  judgment  as  the 
district  court  should  have  rendered. 

:    :    .    In  such  cases,  the  recognized  rule,  that 

in  decidiDg  tbe  motion  for  a  new  trial  the  ruling  of  the  district 
•court  will  not  bemolerted,  unless  there  is  an  abuse  of  discretion 
does  not  apply  with  its  usual  lorce,  and  the  supreme  court 
will  examine  the -ease,  in  the  exercise  of  the  jurisdiction  con- 
ferred by  the  stipulation,  without  reference  to  such  rule. 

The  rule,  that  a  trial  jury  must  be  the  sole  judge  of  ques- 


tions of  fitct,  where  the  testimony  is  contradictory,  adhered  to. 

Ebror  to  th«  district  court  for  Buffalo  county.  Tried 
below  before  Hamer,  J, 

A.  H.  Connor  and  Hartman  &  Dryden,  for  plaintiff  in 
error,  argued  the  cause  upon  the  facts  alone. 

CalkirxB  &  Pratt,  for  defendants  in  error,  on  insufficiency 
of  petition,  cited:  Boone's  Code  Pleading,  Sec.  24.  Max- 
well's PI.  and  Pr.,  236.  On  granting  new  trial,  cited : 
Sedan  v.  Church,  29  Kas-,  190.  Sang  v.  Beers,  20  Neb., 
565. 

Reese,  Ch.  J, 

This  was  an  action  by  plaintiff  in  error  for  damages, 
growing  out  of  the  alleged  misrepresentations  by  de- 
fendants in  error  as  to  the  quality  of  a  number  of 
sheep  traded  by  them  to  plaintiff  in  error.  It  is  not 
quite  clear  as  to  whether  plaintiff  in  error,  by  his  ]>etition, 
sought  to  charge  a  fraudulent  transaction  on  the  part  of 
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defendants  in  error,  by  a  false  representation  as  to  the 
quality  of  the  sheep,  or  whether  the  action  was  intended  to 
be  for  a  breach  of  warranty.  It  is  alleged  in  the  petition 
that  prior  to  the  transaction  the  plaintiff  was  the  owner  of 
the  north-east  quarter  of  section  thirty,  in  township  nine 
north,  of  range  seventeen  west,  in  Buffalo  county,  and  also 
that  he  held  railway  contracts  on  the  north-east  quarter  of 
tlic  north-west  quarter,  and  the  west  half  of  the  north- 
west quarter,  and  the  north-west  quarter  of  the  south-west 
quarter  of  section  twenty-nine  of  the  same  township  and 
range;  that  on  the  27th  day  of  September,  1883,  the 
value  of  the  real  estate  was  $4,288.75,  over  and  above  the 
amount  due  the  railroad  company  on  the  contracts  referred 
to;  that  on  that  date  the  defendants  in  error  were  the 
owners  of  a  large  number  of  sheep,  which  they  proposed 
to  trade  for  the  land,  and  as  an  inducement  to  the  plaintiff 
in  error  to  make  the  trade,  represented  to  him  that  the 
sheep  were  healthy  and  entirely  free  from  the  disease  gen- 
erally known  as  the  scab;  that  plaintiff*  informed  defend- 
ants that  he  would  not  trade  for  the  sheep  unless  they 
were  entirely  free  from  such  disease,  and  that  in  reply  de- 
fendant stated  and  represented  that  said  sheep  were  healthy 
and  entirely  free  from  the  disease  mentioned ;  that  relying 
upon  the  statements  and  repi'esentations  of  defendants,  as 
to  the  condition  of  the  sheep,  the  trade  was  made,  plaintiff" 
receiving  1,468  sheep,  at  the  value  of  $2.50  per  head,  ag- 
gregating the  sum  of  $3,670,  and  495  lambs,  estimatcil  at 
$1.25  per  head,  aggregating  $618.75,  the  total  value  of  the 
whole  being  $4,288.75. 

It  is  alleged  that  the  sheep  were  not  healthy,  but  at  the 
time  of  the  trade  were  sick  and  diseased  with  the  scab  ; 
that  after  taking  the  sheep  into  the  possession  of  the 
plaintiff,  and  believing  them  to  be  sound  and  healthy,  he 
sold  666  head  thereof  for  the  sum  of  $1,765.90,  and  160  head 
for  the  sum  of  $424,  but  that  said  sheep  proving  to  be 
diseased,  he  took  them  back,  or  so  many  as  were  livings 
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and  returned  to  the  purchasers  their  notes  executed  to  him 
for  the  purchase  price  ;  that  out  of  the  entire  number  of 
sheep  received  from  the  defendants,  1,100  died  with 
the  disease  mentioned,  and  that  the  sheep  were  afflicted 
and  diseased  l)efore  and  at  the  time  of  the  exchange,  and 
were  lost  by  death;  that  if  they  had  been  healthy,  as  rep- 
resented by  defendants,  they  were  very  well  worth  $2.50 
per  head.  It  is  further  alleged  that  plaintiff  undertook  to 
heal  and  cure  the  diseased  sheep,  and  was  to  great  expense 
in  feeding  and  caring  for  them,  and  spent  thereon  the  sum 
of  $1,386,  which  was  lost  to  him,  which  would  not  have 
been  expended  by  him  had  not  the  defendants  falsely  and 
fraudulently  imposed  said  sheep  upon  him,  as  alleged  in 
the  petition.  It  is  further  alleged,  that  relying  upon  the 
representations  of  the  defendants  as  to  the  quality  of  the 
sheep,  he  allowed  them  to  become  intermixed  with  his  own 
flock,  and  lost,  of  his  own  flock,  sheep  of  the  value 
of  $192.50;  that  in  addition  to  the  expenses  paid  out 
and  lost  by  him  in  caring  for  the  sheep  he  was  obliged  to 
provide  extra  help,  on  account  of  the  extra  work  in 
caring  for  those  that  were  diseased,  which  was  of  the 
value  of  $150,  over  and  above  what  would  have  been 
neoes.«ary  had  the  sheep  been  sound.  A  judgment  of  $4,- 
479.50  is  demanded  as  the  damages.  - 

The  answer  of  defendants  admits  the  contract  and  ex- 
change of  property ;  alleges  that  the  contract  was  in  writ- 
ing and  in  the  following  language : 

"Kearney,  Neb.,  Sept.  25th,  1883. 

"  The  following  contract  made  between  J.  Johnson  and 
Parrotte  Bros.,  in  which  J.  Johnson  agreed  to  exchange 
320  acres  of  land,  with  all  improvements,  for  sheep,  at 
$2.50  per  head,  160  acres  to  be  deeded  land  and  160  is 
partly  paid  up  R.  R.  land.  The  sheep  to  be  sorted  by 
Johnson,  out  of  2,000  head,  taken  as  they  run  out  of  the 
corral,  not  counting  lambs.  Also  to  take  the  lambs  at 
$1.25  per  head,  unless  otherwise  decided.     The  exchange 
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to  be  made  in  four  days^  Parrotte  Bros,  agreeing  to  assume 
back  payments  on  land.  J.  Johnson  to  secure  Parrotte  Bros, 
^igainst  $300  indebtedness^  made  by  Geo.  D.  Aspinwall." 

It  is  alleged  that^  in  pursuance  of  and  in  fulfillment  of 
^d  contract,  and  not  otherwise,  an  exchange  was  made ; 
that  plaintiff  had  full  opportunity  to  inspect  and  examine 
the  sheep,  and  did  so  inspect  and  examine^  both  before  and 
after  making  the  contract.  They  deny  the  representations, 
«Llleged  to  have  been  made  as  to  the  health  of  the  sheep; 
•all^e  that  if  the  sheep  became  or  M'ere  diseased,  they  be- 
x»me  so  aft^r  the  contract  was  made,  and  aft^r  deliver}'  to 
plaintiff.     All  other  allegations  in  the  petition  are  denied. 

By  the  reply  it  is  alleged  that,  afl«r  the  written  agree- 
ment mentioned  in  the  answer  had  been  entered  into,  and 
•at  the  time  the  sheep  were  being  selected  by  the  plaintiffs 
plaintiff  discovered  that  one  or  more  of  them  had  the  ap- 
pearance of  being  diseased  with  the  scab,  and  that  he  then 
tilled  the  attention  of  the  defendants  to  the  fact,  and  re- 
fused to  proceed  with  the  trade,  whereupon  defendants 
stated  and  affirmed  the  fact  to  be,  that  the  sheep  mentioned 
by  him,  then  being  inspected,  did  not  have  the  disease 
named,  but  that  what  appeared  to  be  such  was  caused  by 
being  scalded  in  dipping,  and  that  all  the  sheep  were  free 
from  the  disease.  Plaintiff,  relying  upon  such  statements 
then  made,  and  believing  the  sheep  to  be  sound  as  repre- 
sented, proceeded  to  select  the  sheep  and  consummate  the 
exchange.  The  allegation,  that  the  exchange  was  made  in 
pursuance  of  the  written  contract,  is  denied,  as  well  as  the 
allegation  that  the  sheep  contracted  the  disease  after  they 
were  delivered  to  plaintiff. 

A  jury  trial  was  had  which  resulted  in  the  return  of  a 
verdict  in  favor  of  plaintiff  for  the  sum  of  $981.50.  De- 
fendants then  filed  a  motion  for  a  new  trial.  Pending  the 
motion  for  a  new  trial,  the  following  stipulation  was  en- 
tered into  by  the  parties  to  the  action:  "It  is  hereby  stip- 
ulated and  agreed   by  and  between  the  parties,  that  if 
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the  court  shall  grant  a  new  trial  herein,  then  that  said 
plaintiff  may  review  said  order  granting  a  new  trial,  by 
petition  in  error  to  the  supreme  court^  and  that  if  said  su^ 
preme  court  shall  affirm  said  order  granting  a  new  trial^ 
that  judgment  absolute  shall  be  rendered  against  the  plaint- 
iff, dismissing  his  action  with  costs^  But  if  the  said  su- 
preme court  reverses  said  ord^,  then  that  judgment  abso- 
lute shall  be  rendered  against  defendants  for  the  amount  of 
verdict  and  costs/' 

A  new  trial  was  granted,  but  for  the  purpose  of  review- 
ing this  order  error  is  presented  by  the  plaintiff  in  the  ac- 
tion below.  By  the  stipulation  above  copied,  it  is  apparent 
that  both  parties  desired  to  avoid  the  expenses  and  vexation 
of  another  trial,  and  that  the  litigation  shall  be  brought  to 
a  speedy  termination.  \Ve  are  therefore  inclined  to  exam-- 
ine  the  question  present^  by  petition  in  error,  to  render 
final  judgment  notwithstanding  the  fact  that  in  the  absence 
of  such  stipulation  we  could  not  do  so.  Artman  v.  West 
Point  Manufadurinjf  Co^,  16  Neb.,  672,  All  questions 
of  jurisdiction  b«ng  waived,  and  such  jurisdiction  being 
specifically  granted  by  the  stipulation,  we  will  try  to 
ascertain  whether  or  not  the  district  court  erred  in  set- 
ting aside  the  verdict  of  the  jury.  Under  this  no  notice 
can  be  taken  of  the  errors  alleged  to  have  been  made 
against  plaintiff  in  error  prior  to  the  ruling  on  de- 
fendant's motion,  as  plaintiff  in  error  stipulated  to  accept 
a  judgment  in  his  favor  on  the  verdict  of  the  jury.  The 
motion  for  A  new  trial  was  based  upon  the  following 
grounds : 

"  Firgt.  That  the  damages  were  excessive  and  appear 
to  have  been  given  under  the  influence  of  passion  and 
prejudice, 

''  Sec<md^  That  the  verdict  is  not  sustained  by  sufficient 
evidence, 

"  Thirds    That  the  verdict  is  contrary  to  law. 

"  Fauvtfu    That  the  court  erred  in  admitting  any  evi- 
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dencc,  for  that  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

"  Fifth,  That  the  court  erred  in  admitting  evidence  of 
facts  not  pleaded. 

^' Sixth.  That  the  court  erred  in  admitting  improper 
evidence  offered  by  the  plaintiff  and  objected  to  by  the 
defendants. 

"  Seventh,  That  the  court  erred  in  rejecting  competent 
and  relevant  testimony  offered  by  the  defendants  and  ob- 
jected to  by  the  plaintiff. 

"  Eighth,  That  the  court  erred  in  refusing  the  first  in- 
struction asked  by  the  defendants. 

"  Ninth.  The  court  erred  in  refusing  the  second^  third^ 
fourth,  fifth,  sixth,  seventh,  and  eighth  instructions  asked 
by  the  defendants. 

"  Tenth.  That  the  court  erred  in  giving  the  first,  sec- 
ond, third,  and  fourth  instructions  asked  by  the  plaintiff. 

"Eleventh.  That  the  court  erred  in  giving  the  first  in- 
struction given  on  its  own  motion. 

"  Twelfth.  Misconduct  of  the  counsel  of  the  plaintiff  in 
making,  improper  statements  to  the  jury,  objected  and  ex- 
cepted to  by' the  defendants  at  the  time." 

In  the  examination  of  the  case  wc  will  follow  the  brief 
of  defendant  in  error,  rather  than  the  motion  for  a  new 
trial,  for  the  reason  that  by  the  brief  the  questions  are 
condensed  and  somewhat  consolidated,  and  much  time  will 
thereby  be  saved. 

It  is  insisted  that  in  the  ruling  of  the  district  court  on 
the  motion  for  a  new  trial,  the  court  acted  in  the  exercise 
of  a  sound  legal  discretion  in  making  the  order,  and  that 
the  appellate  court  will  not  reverse  the  ruling,  unless  there 
was  an  abuse  of  such  discretion.  While  this  is  conceded 
to  be  the  ordinary  rule,  yet  we  must  not  lose  sight  of  the 
stipulation,  by  which,  alone,  we  are  authorized  to  examine 
the  case  to  any  extent.  In  the  absence  of  such  stipulation 
it  would  be  presumed  that,  while  plaintiff's  right  to  re- 
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cover  might  be  held  in  abeyance  until  another  trial,  yet  if 
such  rigNt  existed  it  could  be  as  fully  and  clearly  estab- 
lished in  a  subsequent  as  on  a  previous  trial,  and  there- 
fore much  latitude  must  be  allowed  to  the  district  court  in 
its  rulings  upon  motions  of  this  kind.  But  by  the  stip- 
ulation the  ordinary  rules  of  practice  in  such  cases  are  set 
aside,  and  the  cause  submitted  virtually  upon  the  plead- 
ings and  evidence  upon  which  the  case  wris  submitted  to 
the  jury,  and  we  think  we  are  called  upon  to  review  the 
case,  ignoring  to  some  extent  the  rule  contended  for. 

It  is  next  insisted  that  the  petition  did  not  contain  suf- 
ficient to  constitute  a  cause  of  action  against  defendants  in 
error,  and  that  by  it  alone  sufficient  is  shown  to  warrant 
the  court  in  setting  aside  the  verdict.  The  principal  ob- 
jection to  the  petition  is,  that  it  contained  no  direct  allega- 
tion of  intent  or  purpose  on  the  part  of  defendants  to 
mislead  plaintiff  by  false  representation  as  to  the  quality 
of  the  sheep.  In  other  words,  that  no  scienter  is  pleaded. 
Although  the  petition  is  somewhat  unskillfuUy  drawn, 
yet  we  think  there  is  enough  stated  to  sustain  a  verdict  in 
plaintiff's  favor.  A  motion  for  a  more  specific  statement 
would  doubtless  have  been  sustained,  and  plaintiff  would 
have  been  required  to  allege  with  more  exactness  the 
nature  of  his  claim ;  whether  based  upon  fraud,  or  breach 
of  warranty  as  to  the  quality  of  the  sheep.  In  the  absence 
of  such  motion,  a  demurrer  could  not  have  been  sustained 
to  the  petition.  It  is  allied  that  the  defendants,  on  re- 
peated occasions,  represented  the  sheep  to  be  sound ;  that 
plaintiff  relied  upon  such  representations ;  that  the  sheep 
were  not  in  the  condition  represented,  and  thereby  plaint- 
iff was  damaged. 

The  answer  set  up  a  written  contract  embodying  the 
terms  of  the  transfer,  and  alleged  that  the  contract  was  in 
writing,  a  copy  thereof  being  set  out  in  the  answer. 

To  this  a  reply  was  filed,  admitting  a  written  contract ; 
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but  averring  that  after  its  execution,  and  while  the  sheep 
were  being  transferred  to  plaintiff,  plaintiff  discovered 
what  he  supposed  to  be  evidences  of  the  disease  known  as- 
the  scab,  and  refused  to  proceed  further ;  but  that  defend- 
ants sought  to  explain  the  appearance  by  stating  that  the 
sheep,  showing  what  appeared  to  be  evidences  of  disease^ 
only  showed  the  effects  of  being  scalded  while  being  dipped 
on  a  previous  occasion,  and  reassei*ted  and  averred  freedom^ 
from  disease;  whereupon  the  plaintiff  accepted  them. 
The  written  contract,  being  hereinbefore  set  out,  need  not 
be  recopied. 

It  will  be  seen  that  no  reference  to  the  quality  of  the 
sheep  is  made  in  the  contract.  It  would,  therefore,  have 
been  competent  for  plaintiff  to  prove  representations  of 
quality,  the  same  as  if  no  memorandum  had  been  made. 
But  even  though  that  were  not  the  case,  it  may  be  proven 
under  the  allegations  of  the  reply,  which  tend  to  some 
extent  to  avoid  the  force  of  the  writing. 

It  is  further  contended  that  the  verdict  ivas  not  sus- 
tained by  the  evidence.  Upon  this  point,  in  view  of  the 
great  length  of  the  bill  of  exceptions,  the  number  of  wit- 
nesses examined,  and  the  extent  of  the  examination  of 
each  witness,  it  would  be  wholly  impracticable  to  set  out 
the  testimony  of  the  witnesses,  or  a  synopsis  of  the  evi- 
dence ;  and  it  must  be-  sufficient  to  say  that  we  have  care- 
fully r§ad  all  the  testimony,  and  find  it  conflicting  oa 
almost  every  material  proposition.  Taking  the  testimony 
of  plaintiff  and  his  witnesses,,  alone,  we  think  it  quite 
clear  that  there  would  be  enough  to  sustain  the  verdict. 
While,  if  we  adopt  the  testimony  of  defendants  and  their 
witnesses^  it  would  be  equally  clear  that  the  verdict  could 
not  stand.  Upon  this  conflict  it  is  the  province  of  the  jury 
to  decide,  and  their  decision  cannot  be  molested ;  and  upon 
this  part  of  the  case  we  need  not  inquire  whether  the  testi- 
mony skews  an  intentional  fraud  or  not«.    It  followed  the 
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allegations  of  the  petition,  in  all  essential  respects,  which 
we  have  seen,  under  the  liberal  provisions  of  our  code, 
constituted  a  cause  of  action.  Neither  is  it  necessary  that 
we  should  inquire  as  to  whether  the  rules  of  evidence 
would  demand  that  the  proof  should  show  that  the  alleged 
representations  were  made  in  respect  to  an  ascertainable 
fact,  as  distinguished  from  a  mere  matter  of  opinion. 
There  is  some  evidence  tending  to  show  the  direct  repre- 
sentation that  the  sheep  were  sound  and  entirely  free  from 
the  disease  mentioned,  while  upon  the  other  hand  there  is 
evidence  tending  to  show  that  they  were  diseased  at  that 
time,  and  that  plaintiff  relied  upon  the  representations 
when  he  made  the  trade.  It  is  insisted  by  defendants  in 
error  that  the  assertion  as  to  whether  the  sheep  were,  or 
were  not,  inoculated  with  the  disease,  was  necessarily  a  mat- 
ter of  opinion.  While  this  is  true  in  one  sense,  yet  in 
another  sense  it  is  not.  It  was,  perhaps,  a  matter  of  opin- 
ion with  plaintiff  at  the  time  he  made  the  purchase ;  but 
this  opinion  was  based  more  upon  the  representations  of 
defendants,  than  upon  his  examination  of  the  sheep  at  the 
time  of  the  traile.  But  it  is  sought  to  be  shown  by  him 
that,  at  the  time  of  the  purchase,  his  own  sheep  were  healthy 
and  entirely  free  from  the  disease,  and  that  he  had  taken 
such  precaution  as  to  wholly  eradicate  it  from  his  flock 
and  farm,  if  it  had  existed  there.  If  this  was  true,  and 
of  its  truth  the  jury  were  the  sole  judges,  and  if  it  was 
true,  as  testified  by  plaintiff,  that  there  were  evidences  of 
scab  in  defendants'  flock,  but  which  they  sought  to  ex- 
plain away,  and  this  evidence  actually  developed  into  the 
disease,  which  was  communicated  to  the  remainder  of 
the  flock  and  to  his  own  sheep,  then  it  would  become  a 
question  of  fact,  to  be  demonstrated  to  a  d^ree  of  more 
or  less  certainty.  And  this,  too,  was  for  the  jury  to 
determine. 

The  judgment  of  the  district  court  must  be  reversed,  the 
motion  for  a  new  trial  overruled,  and  judgment  rendered 
16 
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in  this  court  upon  the  verdict  of  the  jury  for  $981.60, 
which  is  done. 

Judgment  accoedingly. 

The  other  judges  concur. 
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Milton  L.  Trester,  plaintiff  in  error,  v.  The 
Missouri  Pacific  Railway  Company,  defend- 
ant IN  ERROR. 

1.  Eminent    Domain:     fobeion  corpobation:     coNsrrru- 

TIONAL  LAW.  Under  section  8  of  article  XI.  of  the  constitution, 
no  foreign  railroad  company  doing  business  in  this  state  can  exer- 
cise the  right  of  eminent  domain  or  have  power  to  a<*qaire  right 
of  way  over  real  estate  for  depot  or  other  uses,  unless  organized 
as  a  corporation  under  the  l&yss  of  this  state.  State,  ex  rel.  The 
B.  &  M.  B.  B.  Co.,  V.  Scott,  2-2  Neb.,  628. 

2.  :  :  JURismcTiON' OF  COURT.  Any  proceedings  in- 
stituted by  a  foreign  railroad  corporation  to  exercise  the  right  of 
eminent  domain,  in  the  condemnation  of  real  estate  for  the  pur- 
pose of  right  of  way,  are  void,  and  even  if  prosecuted  to  a  ter- 
mination can  oonier  no  rights  to  such  real  estate  upon  such 
corporation.  In  such  case,  as  soon  as  it  is  made  to  appear  that 
the  corporation  is  not  incorporated  ^'  pursuant  to  and  in  accord- 
ance with  the  laws  of  thia  state,"  it  is  the  duty  of  the  court 
wherein  the  proceeding  is  pending  to  dismiss  the  same  for  want 
of  jurisdiction. 


:     :     REMOVAL  OF  CAUSE  TO  U.  S.  COURT:    PRACTICE. 

A  railroad  company  organized  as  a  corporation  under  the  laws 
of  another  stnte,  but  doing  business  in  this  state,  sought  to  ex- 
ercise the  right  of  eminent  domain  in  the  condemnation  of  pri- 
yate  property  for  the  ptirpose  of  right  of  way,  and  filed  with 
the  county  judge  of  the  proper  county  a  request  for  the  appoint- 
ment of  appraisers  to  assess  the  damages  to  real  estate  resulting 
from  the  right  of  way  thereon.  Appraisers  were  appointed  and 
the  damages  assessed.     From  this  assessment  the  land  owner 
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appealed  to  the  district  court.  The  railroad  company  appeared 
and  presented  its  petition  and  affidavit  showing  that  it  was  a 
foreign  corporation,  and  asking  a  remoYal  of  the  cause  to  the 
circuit  court  of  the  United  States.  An  order  was  made  remov- 
ing the  cause  as  prayed.  Subsequently  the  land  owner  ap- 
peared in  the  district  court  and  filed  his  motion  for  a  reinstate- 
ment of  the  cause,  which  motion  was  overruled.     Heid, 

1.  That  as  the  railroad  compao/  had  bo  authority  under  the 
constitution  and  laws  of  this  state  to  take  or  acquire  real  estate 
for  the  purpose  of  right  of  way,  the  whole  proceeding  was  void, 
and  that  neither  the  county  judge  nor  the  district  couft  had  any 
authority  or  jurisdiction  to  take  any  action  in  the  matter. 

2.  That  the  order  of  the  district  court  removing  the  cause  to 
the  circuit  court  of  the  United  States  was  void,  and  conferred 
no  jurisdiction  on  that  court. 

3.  That  the  district  court  erred  in  not  reinstating  the  caufe 
and  dismissing  it  for  want  of  jurisdiction. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Morris,  J. 

Lamb  J  RicketiSy  <fc  Wikon,  for  plaintiff  in  error,  cited; 
Miner  v.  Finn,  1  Neb.,  254.  In  re  Cooper,  93  N.  Y.,  607. 
Bank  V.  St,  John,  25  Ala.,  566.  Bigelow  Estoppel,  578- 
582.  a  &  N.  W.  K  R.  V.  AudUor,  53  Mich.,  81.  0.  & 
M.  li.  R.  Co.  V.  Wheeler,  1  Black,  286.  MuUer  v.  Lows, 
94  U.  S.,  444. 

A.  R.  Talbot  and  B,  P.  Waggener,  for  defendant  in  er- 
ror, cited :  Bi  own  v.  Hurat,  3  Neb.,  356.  Whiteley  v.  Davis, 
20  Neb.,  504.     Sherman  v.  Bates,  15  Id.,  18. 

Eeese,  Ch.  J. 

It  appears  by  the  record  in  this  case  that  in  the  year 
1 885  defendant  in  error  filed  in  the  office  of  the  county 
judge  of  Lancaster  county  a  request  for  commissioners  to 
appraise  the  damages  to  certain  lands  caused  by  the  loca- 
tion of  its  railroad  thereon.  This  request  was  in  the  fol- 
lowing form : 
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"  In  the  county  court,  Lancaster  county,  Nebraska. 
"  In  the  matter  of  the  right  of  way  ")  Request     for    com- 
and  depot  grounds  of  the  Mis-  >  missioners    to    ap- 
souri  Pacific  Railway  Company,  j  praise  damages. 

"  To  Charles  M.  Parker  ^  county  judge: 

"The  Missouri  Pacific  Railway  Company  shows  to  your 
honor  that  it  has  located  its  line  over  and  through  the 
grounds  hereinafter  described,  and  has  located  its  switch 
yards  and  depots  on  the  grounds  hereinafter  set  forth  and 
descHbed,  and  that  the  appropriation  of  said  lands  to  such 
uses  is  necessary  to  the  construction  and  operation  of  said 
railroad,  and  that  said  company  has  endeavored  to  obtain 
the  consent  of  the  several  owners  and  agree  with  them  on 
such  damages  so  occasioned  to  them  by  such  appropriation^ 
but  has  been  unable  to  make  any  personal  agreement,  and  pe- 
titioner has  given  to  non-resident  owners  notice  by  publica- 
tion as  required  by  law  herewith  filed,  and  has  given  per- 
sonal notices  to  resident  owners,  to- wit :  N.  J  S.  E.  J  of 
N.  E.  I  section  24,  Tp.  10,  R.  6  E.,  100  ft.  wide  and 
through  the  same.  M.  L.  Trester,  owner.  And  said 
railway  company  prays  appraisement  of  damages  by  com- 
missioners which  owners  shall  sustain  by  reason  of  the 
appropriation  of  such  lands  to  the  uses  of  the  Missouri 
Pacific  Railway  Company." 

In  accordance  with  this  request,  the  county  judge  ap- 
pointed appraisers  to  assess  the  damages  sustained  by 
plaintiff  in  error  and  others  by  reason  of  the  location  of 
the  railroad.  After  qualifying  in  the  mode  prescribed  by 
law,  the  appraisers  assessed  the  damages  sustained  by 
plaintiff  in  error  at  $2,600,  from  which  he  appealed  to 
the  district  court.  After  the  cause  was  filed  and  docketed 
in  the  district  court,  defendant  in  error  api)eared  and  filed 
its  petition  in  the  usual  form  for  a  removal  of  the  case  to 
the  circuit  court  of  the  United  States  for  the  district  of 
Nebraska.  Among  other  things,  it  was  alleged  in  the 
petition  that  the  petitioner,  the  Missouri  Pacific  B-iilway 
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'Coiiij>any,  was  a  corporation  "  organized  under  the  laws  of 
the  state  of  Missouri,"  and  that  it  was  "  a  citizen  and  res- 
ident of  the  state  of  Missouri,  being  a  corporation  under 
the  laws  of  the  state  of  Missouri,  and  having  its  principal 
office  at  St.  Louis,  Missouri,  and  the  owner  of  the  land, 
Milton  L.  Trester,  was  and  is  a  citizen  and  resident  of 
the  state  of  Nebraska." 

This  petition  is  supported  by  the  affidavit  of  S.  H.  H. 
Clark,  the  general  managing  director  of  defendant  in 
error,  in  which  it  is  i^verred  that  the  "  petitioner  is  a  cor- 
poration organized  under  the  laws  of  the  state  of  Missouri, 
and  a  citizen  of  the  state  of  Missouri,"  etc. 

Upon  this  petition  and  affidavit  an  order  was  made  by 
the  district  court  about  the  2d  day  of  June,  1886,  stay- 
ing further  proceedings,  and  removing  the  cause  to  thecir- 
xjuit  court  of  the  United  States.  About  the  30th  day  of 
March,  1887,  plaintiflF  in  error  filed  his  motion  in  the 
district  court  of  Lancaster  county,  by  which  he  sought  to 
procure  a  vacation  of  the  order  of  removal  to  the  Federal 
-court,  and  to  have  the  cause  placed  on  the  docket  for  trial. 
The  grounds  of  the  motion  were  as  follows ; 

"  First — ^Because  the  affidavit  upon  which  said  order 
wa^^  obtained  is  not  sufficient  in  matter  and  form  to  divest 
this  court  of  jurisdiction. 

^*  Second.  Because  the  matter  and  facts  set  forth  in  said 
affidavit  are  not  true. 

"  Third.  Because  the  defendant  railway  company  is  not 
«  non-resident  corporation,  but  is  a  company  formed  by 
the  consolidation  of  a  Missouri  corporation,  a  Kansas  cor- 
poration, and  a  Nebraska  corporation. 

^^  Fourth.  Because  the  defendant  railway  company,  in 
filing  its  petition  for  condemnation  of  the  plaintiff's  land, 
appeared  in  its  capacity  of  a  Nebraska  corporation,  and  is 
by  said  proceeding  estopped  to  allege  that  it  is  a  corpora- 
tion under  the  laws  of  the  state  of  Missouri. 

'^  Sixth,     That  the  defendant  railway  company,  in  seek- 
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ing  to  acquire  right  of  way  under  the  laws  of  eminent 
domain^  elected  to  proceed  in  its  corporate  character  under 
the  laws  of  the  state  of  Nebraska,  and  is  estopped  to 
allege  that  it  proceeded  in  this  condemnation  proceedings 
as  a  corporation  organized  under  the  laws  of  the  state  of 
Missouri." 

The  motion  was  overruled,  and  plaintiff  prosecutes 
error  to  this  court,  assigning  as  error  the  ruling  of  the 
court  upon  the  motion. 

The  first  question  presented  for  decision  is  a  motion  on 
the  part  of  defendant  in  error  to  strike  certain  papers  from 
the  files,  because  they  are  not  preserved  as  a  part  of  the 
record  by  bill  of  exceptions.  These  papers  appear  to  be 
copies  of  alleged  articles  of  incorporation  of  the  *^  Missouri 
Pacific  Railway  Company  in  Nebraska,"  and  an  article  or 
memorandum  of  agreement  between  such  corporation  and 
the  Missouri  Pacific  Railroad  Company,  by  which  the 
Missouri  Pacific  Railway  Company  in  Nebraska  is  consol- 
idated with  the  Missouri  Pacific  Railroad  Company  under 
the  corporate  name  of  the  Missouri  Pacific  Railway  Com- 
pany, on  the  terms  and  conditions  set  out  in  the  agree- 
ment ;  also  the  ratification  and  approval  of  such  contract 
by  the  stockholders  of  each  corporation.  As  these  papers 
are  in  no  way  made  a  part  of  the  record  by  bill  of  excep- 
tions, or  otherwise,  they  are  improperly  on  fil^  and  the 
motion  to  strike  them  therefrom  is  sustained. 

This  leaves  the  record  consisting  alone  of  the  condem- 
nation proceedings,  appeal  to  the  district  court,  petition, 
affidavit,  and  bond  for  removal,  the  order  of  removal  to 
the  Federal  court,  the  motion  for  reinstatement,  and  the 
ruling  thereon.  It  is  insisted  by  defendant  in  error  that, 
as  there  was  no  exception  taken  to  the  order  of  removal, 
plaintiff  in  error  must  be  held  to  have  acquiesced  in  and 
agreed  to  the  order,  and  therefore  cannot  now  assign  it  for 
error.  This  is  true,  unless  it  is  to  be  treated  as  a  final 
judgment.     In  that  case  no  exception  would  be  necessary.. 
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Morrcw  v.  SuUender,  4  Neb.,  375.  Jones  v.  Null,  9  Id., 
266.  But  in  oar  view  this  is  an  animportant  question,  as 
the  case  is  prosecuted  from  the  ruling  of  the  district  court 
upon  the  motion  to  proceed  to  trial,  to  which  plaintiff  in 
error  excepted.  This  order  affected  a  substantial  right  and 
prevented  a  judgment,  and  may  be  reviewed  under  the 
provision  of  section  581  of  the  civil  code. 

In  our  view,  the  case  is  entirely  fre^  from  difficulty,  and 
must  be  disposed  of  under  the  provisions  of  the  constitu- 
tion and  laws,  together  with  the  decisions  of  the  courts  of 
this  state,  without  reference  to  the  decisions  of  other  courts. 

Section  3  of  article  I.  of  the  constitution  provides  that, 
"  No  person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law." 

Section  21  of  the  same  article  i)rovides  that, "  The  pri- 
vate property  of  no  person  shall  be  taken  or  damaged  for 
public  use  without  just  compensation  therefor."  And  sec- 
tion 8  of  article  XI.  is  as  follows  :  "No  railroad  corpora- 
tion, organized  under  the  laws  of  another  state  or  of  the 
United  States,  and  doing  business  in  this  state,  shall 
be  entitled  to  exercise  the  right  of  eminent  domain  or 
have  the  power  to  acquire  the  right  of  way  or  real  estate 
for  depot,  or  other  uses,  until  it  shall  become  a  body  cor- 
porate pursuant  to  and  in  accordance  with  the  laws  of  this 
state." 

Tliere  is  no  provision  of  the  constitution,  nor  any  stat- 
utory enactment  thereunder,  authorizing  corporations, 
other  than  those  created  under  the  laws  of  this  state,  to 
exercise  the  right  of  eminent  domain,  or  to  acquire  real 
estate  for  the  purpose  of  right  of  way. 

In  Staie^  ex  reL  B.  &  M,  Railroad  Company y  v,  Scott^ 
22  Neb.,  628,  it  was  held  that  the  section  of  the  constitution 
above  quoted  absolutely  prohibits  a  railroad  corporation 
organized  under  the  laws  of  another  state  from  acquiring 
the  right  of  way,  until  it  becomes  a  body  corporate  under 
the  laws  of  this  state;  and  that  before  the  right  of  eminent 
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domain  could  be  exercised  by  a  railroad  company,  tlie  cor- 
poration seeking  to  exercise  the  power  must  be  under  our 
own  laws,  the  creature  of  our  own  statutes  and  not  of  the 
laws  of  another  state. 

It  is  quite  doubtful  if  the  request  for  appraisers  filed 
by  defendant  in  error,  and  herein  copied,  gave  the  county 
court  any  jurisdiction  to  take  any  action  thereon,  as  it  no- 
where appears  therein  that  defendant  in  error  was  "  a  body 
corporate  pursuant  to  and  in  accordance  with  the  laws  of 
this  state,"  as  required  by  the  constitution.  But  upon 
this  question  we  need  now  express  no  opinion,  as  it  affirm- 
atively appears  by  the  petition  and  affidavit  for  removal 
that  it  was  not.  This  being  true,  it  should  have  occurred 
to  the  mind  of  the  learned  judge  who  ordered  the  removal, 
that  the  proceeding  was  absolutely  void ;  and  the  court 
should  not  only  have  refused  the  removal,  but  should  have 
dismissed  the  whole  proceeding  for  want  of  jurisdiction  to 
take  further  action. '  If  defendant  was  a  foreign  cori>ora- 
tion,  which  was  clearly  shown  by  the  petition  and  affida- 
vit to  be  the  fact,  it  not  only  could  not  exercise  the  right 
of  eminent  domain,  but  it  had  no  power  to  acquire  the 
right  of  way  in  any  form.  It  could  do  nothing.  Plaintiff 
in  error  was  entitled  to  recover  no  damages  in  that  proceed- 
ing, for  defendant  could  not  take  his  property.  There 
was  no  question  to  be  litigated  in  the  district  court,  and  it 
had  no  jurisdiction  to  proceed  in  the  matter.  Its  order  of 
removal  was,  therefore,  a  nullity,  and  no  jurisdiction  could 
be  thereby  conferred  upon  the  Federal  court.  Any  action 
that  might  be  taken  by  that  court  would  be  equally  void, 
and  although  the  parties  might  appear  before  it  and 
invoke  its  powers  to  the  fullest  extent,  yet  they  could  give 
it  no  jurisdiction  to  take  any  action  whatever.  Our  state 
constitution  is  not  a  system  of  directory  enactments,  to  be 
observed,  or  not,  at  the  pleasure  of  litigants ;  but  its  pro- 
visions, so  far,  at  least,  as  they  are  applicable  to  the  case  at 
bar,  are  mandatory,  and  no  rights  can  be  ao<iuired  except 
by  an  olxKlicnce  thereof. 
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If  defendant  desired  to  exercise  the  right  of  eminent 
domain,  it  could  do  it  in  one  way  only,  and  that  would  be 
by  becoming  "  a  body  corporate  pursuant  to  and  in  accord- 
ance with  the  laws  of  this  state/'  Failing  to  do  so  it  is 
without  the  ability  to  call  into  action  that  "due  process  of 
law  "  necessary  to  deprive  a  citizen  of  his  property,  and  is 
powerless  to  take  any  steps  in  that  direction.  The  prin- 
dple  of  estoppel  contended  for  by  plaintiff  in  jerror  can 
have  no  application.  No  rights  can  be  acquired  by  it  by 
user,  and  nothing  which  it  has  done  by  way  of  filing  the 
request  can  give  it  the  ability  to  take  or  acquire  the  right 
of  way. 

In  overruling  the  motion  to  re-docket  the  cause  the  dis- 
trict court  erred.  The  motion  to  that  extent  should  have 
been  sustained,  and  the  proceedings  then  dismissed  for 
want  of  jurisdiction. 

It  was  suggested  upon  the  argument  that  at  some  time 
the  Missouri  Pacific  Railway  Company  has  become  a  cor- 
poration under  the  laws  of  this  state.  If  such  be  the  case 
it  can  proceed,  under  the  charter  given  it  by  this  state,  to 
the  condemnation  of  the  property  in  dispute,  or  any  other 
necessary  property,  for  that  matter,  in  the  methods  pointed 
out  by  the  laws  of  the  state  and  in  the  tribunals  provided 
for  that  purpose.  But  that  question  is  not  before  us  in 
the  case  at  bar. 

By  the  record  it  is  made  to  appear  that,  so  far  as  ita 
action  in  this  case  is  concerned,  it  is  a  foreign  corporation 
and  "citizen  of  the  state  of  Missouri."  That  is  enough. 
It  can  have  no  standing  in  any  court  in  this  state  in  seek- 
ing to  exercise  the  right  of  eminent  domain. 

The  judgment  of  the  district  court  is  reversed  and  the 
<3ause  remanded,  with  directions  to  said  court  to  reinstate 
the  cause  and  dismiss  the  whole  proceeding  for  want  of 
jurisdiction  of  the  subject-matter. 

Reversed  and  remanded. 
The  other  judges  concur. 
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Joseph  E.  Cobbey,  Sr.,  plaintiff  in  error,  v. 
John  B.  Wright,  defendant  in  error. 

-^  ^^.  1.    Action   Ai^airBt  Defendants  Besiding  in  Different 

^7  cigl  Counties:   summons:  dismissal  of  action:  jurisdiction. 

In  a  personal  action  against  two  defendants,  a  summons  was  served 
on  one  in  the  county  where  the  action  was  pending,  and  another 
snmmcrns  was  issued  therein  to  the  sheriff  of  another  and  dif- 
ferent county,  and  served  on  tlie  other  defendant  in  such  other 
county,  of  which  other  county  he  was  an  inhabitant,  and  before 
a  general  appearance  of  the  party  served  as  last  aforesaid  in 
the  action,  the  plaintiff  voluntarily  dismissed  the  case  as  to  the 
defendont  served.in  the  county  where  the  said  cause  was  pend- 
ing. Held,  That  the  court  thereby  lost  jurisdiction  of  the  other 
defendant. 

2.  Special  Appearance:  judgment  by  defaui.t  :  opening 
JUDGMENT.  A  defendant  in  an  action  not  legally  served  with 
process,  but  npiinst  whom  a  judgment  by  default  has  been  en- 
tered, may  appear  specially  and  pray  the  court  to  set  aside  such 
judgment  of  default,  and  upon  such  default  being  opened,  en- 
ter a  plea  in  abatement  to  the  jurisdiction  of  the  court,  with- 
out being  held  to  have  made  a  general  appearance  in  the 
action. 

Error    to   the   district  court  for    Lancaster  county. 
Tried  below  before  Pound,  J. 

/.  E,  Cobbey,  for  plaintiff  in  error,  cited :  Dunn  v^ 
Hazleit,  4  Ohio  State,  436.     Allen  v.  Miller,  11  Id.,  374. 

Abbott  &  Lansing,  for  defendant  in  error,  cited  :  CrojH 
sey  V,  Wiggenhorn,  3  Neb.,  108.     Civil  Code,  Sec.  72. 

Cobb,  J. 

This  cause  was  brought  in  the  district  court  of  Lancas- 
ter county  by  John  B.  Wright,  plaintiff,  against  J.  E. 
Cobbey  and  Samuel  Melick,  defendants.  The  object  of 
the  action  was  to  enjoin  Cobbey,  as  the  owner  of  a  judg- 
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ment  rendered  in  his  favor  by  a  justice  of  the  peace  of 
Gage  county,  against  said  Wright  and  one  Hutchin- 
son, a  transcript  of  which  had  been  filed  in  the  ofiBce  of 
the  clerk  of  the  district  court  of  Lancaster  county,  from 
holding  said  judgment  as  a  lien  upon  the  property  of  the 
plaintiff,  or  of  levying  an  execution  issued  thereon  upon 
his  said  property,  and  enjoining  the  said  Melick  from 
levying  such  execution  as  sheriff  of  said  county  of  Lan- 
caster. A  summons  was  issued  and  served  on  the  defend- 
ant, Melick,  in  Lancaster  county ;  another  summons  was 
issued  against  Cobbey,  to  the  sheriff  of  Gage  county,  and 
8er\'ed  on  him  in  that  county,  of  which  he  is  and  was  an 
inhabitant.     A  temporary  order  of  injunction  was  issued. 

The  defendant,  Melick,  appeared  and  demurred  to  the 
petition.  The  defendant,  Cobbey,  did  not  appear  at  the 
term  of  court  at  which  the  summons  against  him  was  re- 
turnable, whereupon  he  was  called  according  to  law,  and 
the  practice  of  said  court,  and  failing  to  answer,  or  appear, 
his  default  was  regularly  entered ;  and  thereupon  it  was 
ordered  by  the  said  court  that  the  allegations  of  the 
plaintiff'fe  petition  were  taken  and  confessed  to  be  true  as 
against  him,  the  said  Cobbey.  And  thereupon,  on  motion 
of  plaintiff,  said  action  was  dismissed  as  to  the  defendant, 
Samuel  M.  Melick,  sheriff,  etc. 

Afterwards,  on  the  17th  day  of  December,  1886,  the 
said  cause  came  on  to  be  heard,  upon  -the  motion  of  the 
defendant,  J.  E.  Cobbey,  Sr.,  to  set  aside  the  default  there- 
tofore entered  of  record  against  him  on  the  15th  dny  of 
December,  1886,  and  it  was  ordered  by  the  court  that  the 
said  motion  be  sustained,  and  the  said  default  was  there- 
upon set  aside,  vacated,  and  held  for  naught,  and  leave 
given  to  the  said  defendant,  J.  E.  Cobbey,  Sr.,  to  answer 
in  said  action,  etc.  Thereupon  the  said  defendant,  J.  E 
Cobbey,  Sr.,  appearing  for  the  sole  purpose  of  said  mo- 
tion, objected  to  the  jurisdiction  of  said  court  to  further 
proceed  in  the   said  action,  or  to  require  him  to  further 
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plead  ID  said  action,  and  said  that  the  said  court  had  no 
jurisdiction  over  the  subject-matter  of  this  controversy,  or 
over  the  person  of  the  said  defendant,  as  shown  by  affi- 
"davit  thereto  attached. 

On  the  21  st  day  of  March,  1887,  the  said  court,  upon 
^consideration  thereof,  overruled  the  said  plea,  and  on  the 
25th  day  of  said  month  the  said  cause  again  come  on  for 
hearing,  and  the  defendant  being  in  default  of  an  answer, 
and  failing  to  appear,  or  answer,  when  called,  according  to 
the  practice  of  said  court,  the  court  again  found  that  the 
•allegations  of  plaintiff's  petition  are  true  and  confessed  by 
the  defendant,  J.  E.  Cobbey,  Sr.,  and  thereupon  said  cause 
•come  on  for  a  trial  to  said  court  without  the  intervention 
of  a  jury,  and  thereupon  the  said  court  rendered  a  final 
judgment  for  the  said  plaintiff,  and  that  the  said  injunction 
be  made  perpetual. 

The  defendant  brings  the  cause  to  this  court  on  error. 
He  assigns  several  causes,  but  one  of  which,  it  is  deemed 
necessary  to  examine,  to-wit :  that  the  court  erred  in  as- 
43uming  jurisdiction  over  the  person  of  the  said  defendant, 
•or  over  the  subject-matter  of  the  controversy. 

The  defendant  in  error  moved,  in  this  court,  to  strike 
from  the  files  the  affidavit  of  the  plaintiff  in  error,  filed  in 
the  court  below,  showing  himself  to  be  a  resident  of  Gage, 
and  not  of  Lancaster,  county,  and  that  the  summons  in 
said  action  was  serv^ed  on  him  in  the  former,  and  not  in 
the  latter  county,  for  the  reason  that  said  affidavit  Wiis  not 
preserved  by  a  bill  of  exceptions.  This  motion  must  be 
sustained,  it  having  been  settled  by  a  long  line  of  cases  in 
this  court  that  any  testimony  or  instrument  of  evidence 
used  or  offered  at  a  trial  or  in  the  course  of  a  judicial  pro- 
ceeding, and  which  does  not  belong  to  the  record  pro])er, 
in  order  to  be  available  in  this  court,  must  be  preserved  in 
a  bill  of  exceptions.  See  Tesaier  t\  Crowley^  16  Neb.,  369, 
cases  there  cited.  Bradshaw  v.  The  State,  17  Id.,  147. 
Graves  v,  ScgvUU,  Id.,  593,  and  later  cases.     At  the  same 
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time  it  must  be  observed  that  the  affidavit  referred  to  was 
not  necessary  for  the  purpose  of  raising  the  question  of  the 
jurisdiction  of  the  district  coui-t  over  the  person  of  the 
plaintiff  in  error,  and  the  subject-^matter  of  the  suit. 

It  appears  from  the  record  that  the  only  service  made, 
or  had,  upon  the  defendant  was  made  in  the  county  of 
Gage^  and  by  the  sheriff  of  that  county.  Had  the  suit 
been  brought  against  Cobbey  alone,  it  will  not  be  claimed 
that  the  district  court  of  Lancaster  county  could  acquire 
jurisdiction  of  his  person  by  issuing  a  summons  to  the 
sheriff  of  Gage  county,  and  a  service  thereof  in  that  county. 
But  Melick  being  joined  with  Cobbey  as  a  defendant,  bv 
service  of  the  summons  upon  him  in  I^ancaster,  the  district 
court  of  that  county  acquired  jurisdiction,  under  the  stat.- 
ute,  to  summon  Cobbey  by  a  service  in  Gage  county,  but 
this  jurisdiction  depending  entirely  upon  the  presence  of 
Melick  as  a  party  to  the  action,  did  not  the  continuance 
of  such  jurisdiction  also  depend  upon  his  continued  pres- 
ence as  such  party?  And  when  by  the  act  of  the  plaint- 
iff himself,  Melick  ceased  to  be  a  party  to  the  record,  did 
not  the  court  lose  jurisdiction  over  Cobbey?  That  it  did 
seems  to  be  in  accordance  with  the  lioldiug  of  this  court 
in  the  case  of  Dunn  v.  Haines,  17  Neb.,  560.  In  that 
case  the  action  was  brought  in  the  county  court  of  Douglas 
county,  on  a  promissory  note  executed  by  the  two  Dunns 
and  T.  M.  Marquett;  a  summons  was  served  on  Marquett, 
in  Douglas  county,  and  another  summons  was  served  on 
the  Dunns,  in  Lancaster  county ;  Marquett  answered,  allege 
ing  that  he  was  security  on  the  note,  and  the  other  defend- 
ants were  principals^  and  that  the  time  of  payment  of  the 
note  had  been  extended  from  April  29,  1881,  until  June 
1,  1881,  without  the  consent  or  knowledge  of  him,  Mar- 
quett. The  other  defendants  demurred  to  the  petition  for 
the  want  of  jurisdiction  in  the  court,  and  the  demurrer 
being  overruled,  filed  an  answer  alleging  that  at  the  time 
of  the  execution  of  the  note  in  question,  and  when  the 
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action  was  brought,  they  were  residents  of  Lancaster 
county,  and  that  the  service  of  summons  was  made  upon 
them  in  Lancaster  county.  On  the  trial  the  court  found 
in  favor  of  Marquett,  and  against  the  other  defendants, 
and  rendered  judgment  accordingly.  The  Dunns  appealed 
to  the  district  court,  where  they  set  up  the  same  defense. 
There  was  judgment  for  the  plaintiff  also  in  that  court,  no 
claims  being  there  made  against  Marquett.  The  Dunns 
brought  the  case  to  this  court  on  error,  where  it  was  AcW, 
that,  having  appealed  to  the  district  court,  they  had  sub- 
mitted themselves  to  its  jurisdiction,  and  the  judgment 
was  affirmed ;  but  it  appears  from  the  opinion  that  had 
they  taken  the  cause  to  the  district  court  on  errovy  instead 
of  by  appeal,  the  result  should  have  been  different.  In 
the  opinion,  the  court  cites  with  approval  the  case  oi  Allen 
V.  Miller,  no.  S.,  374.     I  quote  the  syllabus  in  that  case: 

"1.  In  order  to  give  the  court  of  common  pleas  juris- 
diction in  an  action  against  a  defendant  resident  and  served 
with  process  in  another  county  than  that  in  which  the  suit 
is  brought,  under  the  53d  and  68th  sections  of  the  code, 
the  other  defendant  or  defendants  resident  or  served  with 
process  in  the  county  in  which  the  suit  is  brought,  must 
have  a  real  ^nd  substantial  interest  in  the  subject  of  the 
action  adverse  to  the  plaintiff  and  against  whom  substan- 
tial relief  is  sought;  and  hence, 

"  2.  Where  H.  H.  &  Co.,  residing  in  Cuyahoga  county, 
assigned  to  A.  as  collateral  security  for  a  debt  due  from 
them  to  A.,  an  account  claimed  to  be  due  to  them  from 
M.,  who  resided  in  Hamilton  county,  and  A.  brought  suit 
in  Cuyahoga  county  against  H.  H.  &  Co.  and  M.  as  de- 
fendants, and  obtained  service  of  summons  against  M.  in 
Hamilton  county  only ;  and  M.  answered  not  only  to  the 
merits,  but  also,  in  the  same  answer,  denying  the  jurisdic- 
tion of  the  court,  the  action  was  rightfully  dismissed  for 
want  of  jurisdiction  as  against  him." 

In  the  case  at  bar,  while  Melick,  as  sheriff  of  Lancaster 
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county,  had  in  his  hands  an  execution  issued  on  the  judg- 
ment which  the  plaintiff  claims  had  been  wrongfully  and 
without  authority  entered  up  by  a  justice  of  the  peace  in 
Grage  county,  and  a  transcript  thereof  'filed  in  Lancaster 
county,  and  was  threatening  and  about  to  levy  on  the 
plaintiff  ^s  property,  he  might  be  made  a  defendantin  a  suit 
to  enjoin  both  execution  and  judgment,  and  proceeded 
against  to  final  judgment ;  and  in  that  case,  as  the  plaintiff 
and  the  pretended  owner  of  such  wrongfully  entered  judg- 
ment, the  defendant  in  error  was  properly  made  a  defend- 
ant in  such  suit  and  served  with  summons  in  whatever 
county  of  the  state  he  may  have  been  found,  but  his  lia- 
bility to  be  so  served  depended  solely  upon  his  connection, 
in  the  subject-matter  of  such  suit,  with  his  co-defendant, 
Melick.  It  therefore,  as  I  think,  logically  follows  that 
when  the  plaintiff  voluntarily  dismissed  his  action  as 
against  Melick,  he  let  go  of  the  only  cord  by  which  he 
could  hold  Cobbey,  and  surrendered  the  jurisdiction  which 
the  court  had  acquired  of  him  by  means  of  the  service  in 
Grage  county.  After  such  dismissal,  the  conditions  which 
made  such  service  legal  no  longer  existed,  and  the  force 
and  effect  of  such  service  ceased  to  operate.  Had  Cobbey, 
in  the  meantime,  come  into  court  and  answered  to  the 
merits,  the  jurisdiction  of  the  court  would  no  longer  have 
depended  upon  the  service,  but  this  he  did  not  do.  I  think, 
therefore,  that  by  the  voluntary  dismissal  of  the  case,  as  to 
Melick,  the  court  lost  jurisdiction  of  the  plaintiff  in  error. 
Defendant  in  error  makes  the  proposition  that,  even  if 
the  plaintiff  in  error  was  not  bound  by  the  service  of  sum- 
mons in  Gage  county,  he  submitted  himself  to  the  jurisdic- 
tion of  the  court  by  coming  in  and  moving  the  court  to 
set  aside  his  default.  To  this  he  cites  the  case  of  Cropsey 
V.  Wiggenham,  3  Neb.,  108.  The  court,  in  the  syllabus 
in  that  case,  lays  down  the  rule  as  follows:  "A defendant 
may  appear  specially  to  object  to  the  jurisdiction  of  the 
court,  but  if,  by  motion  or  other  form  of  application  to  the 
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court,  he  seek  to  bring  its  powers  into  action,  except  od 
the  question  of  jurisdiction,  he  will  be  deemed  to  have  ap- 
peared generally/' 

Defendant  in  error  also  takes  the  ground,  in  the  brief, 
that  the  action  was  in  rem,,  that  the  unlawful  and  colorable 
judgment,  which  was  in  form  a  lien  on  plaintiff's  property, 
was  the  real  defendant,  and  that  defendant  Cobbey  wa& 
drawn  in,  collaterally,  as  the  holder  of  such  lien.  Doubtless 
the  plaintiff's  petition  could  have  been  drawn  so  as  to  have 
made  this  view  applicable;  but  in  that  case  the  real  property 
of  the  plaintiff,  on  which  the  said  judgment  was  claimed 
to  be  a  lien,  and  the  title  thereof  clouded  and  depreciated 
thereby,  rod  the  specific  relief  prayed,  should  have  been 
the  cancellation  of  said  pretended  lien  upon  such  property 
specifically.  But  by  an  examination  of  the  said  petition  it 
appears  that  it  was  an  action  in  personam  against  the  de- 
fendant, Cobbey,  as  well  in  respect  to  the  pretended  judg- 
ment in  the  justice's  court  in  Gage  county  as  to  the  tran- 
script thereof  filed  in  Lancaster  county,  and  no  specific 
real  property  of  the  plaintiff  is  set  out  or  described  upon 
which  such  transcript  or  judgment  was  or  claimed  to  be  a 
lien. 

The  decree  of  the  district  court  is  therefore  reversed  and 
the  cause  remanded,  with  instructions  to  permit  the  de- 
fendant in  error,  upon  payment  of  all  costs,  to  amend  hi& 
petition  and  proceed  therein  according  to  law. 

Judgment  accx)rdingly^ 

The  other  judges  concur^ 
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William  D.  PasT,  plaintiff  in  error,  v.  George  W. 
Bohner,  defendant  in  error. 

• 

1.  Forcible  Entry  and  Detention.    In  an  action  of  forcible 

detention,  ander  the  statate,  to  recover  the  possession  of  premises 
nnlawfally  withheld,  it  is  sufficient  to  maintain  the  action  that 
the  party  in  possession  refuses  to  vacate  the  premiss  on  lav?ftil 
notice. 

2.     :    NOTICE.    A  notice  to  the  occupying  party,  signed  by  the- 

authorized  agent  or  attorney  of  the  lawful  claimant,  and  duly 
served,  is  a  sufficient  notice  for  the  recovery  of  the  possession  ot 
premises  unlawfully  occupied. 

3.  The  Weight  of  the  Evidence  being  for  the  plaintiff  in  the 

court  below,  and  having  been  followed  by  the  jury  in  their  ver- 
dict, the  verdict  and  judgment  sustained. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  Norval,  J. 

France  &  Harlauy  for  plaintiff  in  error,  cited:  Sec. 
1023,  Civil  Code.  Nason  v.  Best,  17  Kan.,  408.  Cbna- 
way  V,  Gore,  22  Id.,  216. 

Sedgwick  &  Power j  for  defendant  in  error,  cited :  Chung, 
Yow,  V.  Hoh  Chong,  4  Pac.  Rep.,  327. 

Cobb,  J. 

This  was  an  action  of  unlawful  detention.  It  was  ap- 
pealed to  the  district  court,  where  there  was  a  trial  to  a 
jury,  with  a  verdict  and  judgment  for  the  plaintiff.  The 
cause  was  brought  to  this  court  on  error  by  the  defendant^ 
who  makes  the  following  assignments  of  error : 

1.  There  are  errors  of  law  occurring  at  the  trial. 

2.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

3.  The  verdict  is  not  sustained  by  sufficient  eiidence,^ 
and  is  contrary  to  law. 

17 
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4.  The  court  erred  in  allowing  in  evidence  before  the 
jury  the  notice  to  the  said  Post  to  quit  the  premises,  etc 

Neither  the  first  nor  second  of  these  assignments  are 
urged  or  argued  in  the  brief,  and  so  they  will  not  be  ex- 
amined here. 

Under  the  third  head,  there  was  evidence  tending  to 
prove  that  the  defendant  in  the  court  below  sold  and  con- 
veyed the  premises  in  question  to  the  plaintiff,  on  the  19th 
day  of  January,  1887,  and  that  it  was  mutually  agreed  by 
and  between  the  said  parties,  as  a  part  of  the  consideration 
for  said  sale  and  conveyance,  that  the  said  defendant  should 
have  the  privilege  of  occupying  said  premises  until  the  1st 
day  of  March  of  said  year,  at  which  time  he  was  to  deliver 
the  general  possession  thereof  to  the  plaintiff.  There  was 
evidence  of  a  promise,  made  at  the  same  time  by  the 
plaintiff,  that  in  case  of  the  defendant  being  unable  to 
obtain  the  possession  of  his  own  house  in  the  city  of  York, 
in  which  to  move  promptly  on  the  first  day  of  March, 
plaintiff  would  give  him  the  use  of  sleeping  rooms  in  the 
dwelling-house  on  the  premises  in  question  for  a  few  days 
after  said  first  day  of  March.  All  of  this  evidence  in 
regard  to  possession  was  contradicted  by  the  defendant,  on 
the  stand  as  a  witness  in  his  own  behalf,  and  quite  another 
contract  in  regard  to  the  delivery  of  the  premises  testified 
to  by  him.  But  the  weight  of  evidence  was  doubtless  with 
the  plaintiff,  and  so  the  jury  found.  There  is  no  dispute 
as  to  the  further  facts  that  the  defendant  continued  in  the 
possession  and  occupancy  of  the  premises  with  his  family 
until  the  9th  day  of  March  ;  and  although  on  that  day  he 
moved  with  his  family  to  the  city  of  York,  yet  he  refused 
to  deliver  the  said  premises  to  the  plaintiff,  claiming  the 
right  to  hold  said  premises  until  April  1st.  It  does  not 
appear  from  the  evidence  in  what  manner  defendant  held 
the  possession  of  said  premises  after  the  said  9th  day  of 
March,  whether  by  a  servant  or  tenant,  or  whether  he 
locked  the  house  upon  his  removal  to  York ;  but  it  does 
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appear,  and  is  undisputed,  that  he  held  the  possession  of  the 
premises  until  after  suit  was  commeneed,  and  holds  such 
possession  yet  for  all  that  appears. 

In  the  case  of  Estabrook  v.  Hateroth^  22  Neb.,  281, 
this  court  construed  the  law  as  to  the  character  of  holding 
for  which  this  kind  of  an  action  will  lie ;  I  quote  the  syl- 
labus: "The  action  of  forcible  entry  and  detainer,  under 
the  statute,  being  a  civil  remedy  to  recover  the  possession 
of  premises  unlawfully,  and  with  force,  withheld  from  the 
plaintiff,  it  will  be  sufficient  to  sustain  the  charge  of  for- 
cible detainer,  that  the  party  unlawfully  in  possession  re- 
fuses to  vacate  the  premises  on  lawful  notice  so  to  do." 
Such  being  the  law,  there  was  evidence  to  sustain  the 
verdict.  • 

The  fourth  assignment  of  error  is  based  upon  the  allow- 
ance in  evidence  by  the  court  of  the  notice  to  the  defend- 
ant to  quit  the  possession  of  the  premises. 

It  appears  from  the  bill  of  exceptions  that  upon  the 
trial  the  plaintiff  offered  in  evidence  "said  notice,  identi- 
fied by  the  witness  Brand et,  a  copy  of  which  is  hereto 
attached  marked  exhibit  B."  Defendant  objected  as  in- 
competent and  immaterial,  and  for  the  further  reason  that 
said  notice  does  not  appear  to  have  been  served  by  the 
proper  party.  The  objection  was  overruled  and  said  notice 
was  read  to  the  jury. 

Plaintiff  in  the  brief  now  urges,  as  an  objection  to  the 
said  notice,  that  it  was  not  signed  by  the  plaintiff  in  the 
court  below.  By  reference  to  the  notice  it  appears  to  have 
been  signed  "  George  W.  Bohner,  by  Sedgwick  &  Power, 
agents  and  attorneys."  This  objection  was  not  specifically 
made  in  the  trial  court ;  had  it  been,  the  authority  of 
Sedgwick  &  Power  to  sign  the  notice  as  agents  of  the 
plaintiff  would  doubtless  have  been  proved.  The  point 
not  having  been  raised,  and  the  plaintiff  having  recognized 
such  authority  by  adopting  and  using  the  said  notice,  such 
authority  will  be  presumed  for  the  purposes  of  the  case. 
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There  can  be  no  doubt  that  a  notice  of  this  character  may 
be  properly  signed  by  an  agent  or  attorney,  if  authorized 
so  to  do  by  the  principal. 

Plaintiff  in  error  also  urges  in  the  brief  that  the  notice 
was  not  properly  served.  It  will  be  observed  that  this 
point  was  not  specifically  raised  in  the  trial  court.  But 
had  it  been,  the  objection  now  rmsed  doubtless  would  have 
been  met  by  sufficient  evidence.  The  statute  (Sec.  1022, 
Civil  Code)  provides  that  the  notice  shall  be  served  by 
leaving  a  written  copy  with  the  defendant,  or  at  his  usual 
place  of  abode,  if  he  cannot  be  found.  The  witness  testi- 
fied that  he  served  the  notice  on  the  defendant  by  giving 
him  a  copy,  etc.  Had  the  trial  in  the  court  below  been 
€3?  parte,  without  an  opportunity  on  the  part  of  the  defend- 
ant to  cross-examine  the  witness  testifying  to  such  service, 
this  objection  would  be  less  technical ;  but  even  in  such 
case  it  would  scarcely  be  presumed  that,  after  giving  the 
notice  to  the  defendant,  the  witness  took  it  away  from  him, 
and  in  a  case  like  the  one  at  bar,  where  the  defendant>not 
only  had  the  opportunity  to,  but  actually  did,  cross-exam- 
ine the  witness,  no  such  presumption  will  be  indulged  in. 

And,  finally,  the  notice  introduced  in  evidence  and 
attached  to  the  bill  of  exceptions  was  treated  as  the  original 
notice,  and  appears  on  its  face  to  be  an  original  paper. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Horatio  K  Erskine,  plaintiff  in  error,  v.  Ibaao 
E.  Johnson,  defendant  in  error* 

1.  Building  Contract:    conditions:    waivbb.    A  proyision 

in  a  building  contract,  that  "  no  new  work  of  any  description 
done  on  the  premises,  nor  any  work  of  any  kind  whatsoeyer, 
shall  be  considered  as  extra  anless  expressly  contracted  for  in 
writing  before  its  commencement/^  will  not  preclude  the  parties 
from  afterwards  waiving  the  same,  and  making  changes  in  the 
original  contract  by  parol. 

2.  :  PLANS  AND  specifications:  MISTAKES  :  ALTERA- 
TIONS. Where  a  contract  is  entered  into  between  an  owner  and 
contractor  for  the  erection  of  a  dwelling-house  according  to  cer* 
tain  plans  and  specifications  prepared  by  an  architect  named, 
the  work  to  be  under  the  supervision  and  control  of  such  archi- 
tect and  performed  to  his  satisfaction,  and  it  is  found  that  a 
mistake  has  been  made  in  the  plans  and  specifications,  by  reason 
of  which  changes  are  necensary  at  an  increased  expense,  and  are 
made  by  the  direction  of  such  architect  in  order  to  enable  the 
contractor  to  complete  his  contract,  the  owner  will  be  liable  to 
such  contractor  for  the  extra  cost,  althouj^h  probably  as  between 
the  owner  and  the  architect  the  latter  will  be  liable. 

3.    :    :    DAMAGES  FOR  DELAY.     Where  a  party  entered 

into  a  contract  with  a  contractor  for  the  erection  of  a  dwelling- 
house  for  a  son-in-law  of  the  former,  the  work  to  be  completed  by 
a  day  named,  and  there  was  testimony  tending  to  show  that  such 
party  had  assured  the  contractor  while  the  work  was  being  per- 
formed that "  no  damages  if  it  is  not  done  aqpording  to  the  time 
specified,''  and  there  was  no  proof  that  the  son-in-law  wished 
to  occupy  the  dwelling  before  the  time  of  its  completion,  Heldj 
That  a  jury  was  justified  in  returning  no  damages  for  the 
delay. 


Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Chapman,  J. 

Savyyer  &  SneUy  for  plaintiff  in  error,  cited :  Abbott  v, 
Gatch,  13  Md.,  314.  Miller  v.  McCaffrey,  9  Penn.  State, 
245.      Trustees  V.  PlaU,  6  Brad.,  567.     Ruffv  Rinaldo,  55 


262   SUPREME  COURT  OF  NEBRASKA, 

Eraklne  v.  Johnson. 

N.  Y.,  664.     McCmey  v.    Wallace,  22  Mo.  App.,  377. 
2  Sutherland  Damages,  490.  Dermott  v.  Jones,  2  Wall.,  1. 

J".  L.  Caldwell,  for  defendant  in  error,  cited :  Escott  r. 
White,  10  Bush.,  169.  Morrisey  v.  Schindler,  18  Neb., 
672.  Clarke  v.  Pope,  70  111.,  128.  Lovelock  v.  King,  1 
M.  &  R.,  60.     Goldmith  v.  Hamd,  26  Ohio  State,  101. 

Maxwell,  J. 

Johnson  brought  an  action  against  Erskine  to  recover 
the  sum  of  $46.48  balance  on  a  contract  for  the  erection  of 
a  frame  dwelling-house ;  $5.00  for  extra  work  in  grading 
around  said  house ;  and  for  altering  a  cellar  window  and 
one  bay-window,  $9.00. 

Erskine  in  his  answer  admits  that  there  is  due  the 
plaintiff  on  the  contract  the  sum  of  $45.82.  As  a  counter- 
claim Erskine  alleges  that  Johnson  was  to  complete  the 
building  on  the  1st  day  of  January,  1886,  but  that  he 
failed  to  do  so  until  the  middle  of  March  of  that  year,  to 
Erskine's  damage  in  the  sum  of  $62.60.  Second,  that  the 
painting  of  the  house  was  not  done  in  good  and  workman- 
like manner,  whereby  Erskine  sustained  damages  in  the 
sum  of  $15. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  Johnson  for  the  sum  of  $52.48,  and  a  motion  for 
a  new  trial  having  been  overruled,  judgment  was  entered 
on  the  verdict. 

A  copy  of  the  contract  is  set  out  in  the  bill  of  exceptions, 
from  which  it  appears  that  Johnson  was  to  erect  the  cottage 
on  a  specified  lot  in  the  city  of  Lincoln,  and  to  fnrnish  all 
the  materials  and  finish  and  deliver  in  true,  perfect,  and 
thoroughly  workman!  11  e  manner  for  the  said  Erskine,  for 
which  he  was  to  receive  the  sum  of  $1,410,  payments  were 
to  be  made  on  estimates  every  fourteen  days,  twenty  per 
cent  to  be  retained  until  the  completion  of  the  work,  and 
the  work  to  be  performed  "agreeably  to  the  plans,  draw- 
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ings,  sjA  specifications  prepared"  by  an  architect  named, 
to  the  satisfaction  and  under  the  direction  and  personal 
supervision  of  said  architect ;  the  contract  also  contained 
the  following  provision  :  "No  new  work  of  any  descrip- 
tion done  on  the  premises,  nor  any  work  of  any  kind  what- 
soever, shairbe  considered  as  extra  unless  expressly  con- 
tracted for  in  writing,  before  its  commencement.  The 
proprietor  will  not,  in  any  manner,  be  answerable  or 
accountable  for  any  loss  or  damage  that  shall  or  may  happen 
to  the  said  works,  or  any  part  or  parts  thereof  respectively, 
or  for  any  of  the  materials  or  other  things  used  and  em- 
ployed in  finishing  and  completing  the  said  works;  or  for 
any  injury  to  any  person  or  persons,  either  workmen  or 
the  public,  or  for  damage  to  adjoining  property;  from  any 
cause  which  might  have  been  prevented  by  the  contractor, 
or  his  workmen,  or  any  one  employed  by  him.  Where 
there  are  different  contractors  employed  on  the  works  each 
shall  be  responsible  to  the  other  for  all  damage  done,  to 
persons  and  property,  or  for  loss  caused  by  neglect,  by 
failure  to  finish  work  at  proper  time,  or  from  any  other 
cause^  and  the  proprietor  shall  not  be  liable  therefor.  For 
any  loss  of  the  contractor  by  fire  the  owner  will  not 
under  any  circumstances  be  answerable  or  accountable.'' 

The  testimony  of  Johnson  in  regard  to  the  grading  is  as 
follows : 

Q.     What  did  this  extra  work  consist  of? 

A.  Grading  higher,  about  nine  inches  higher,  one 
course  of  stones  higher. 

Q.     Then  it  was  grading  up  near  his  house,  was  it? 

A.  Yes,  sir,  and  sloping  off  so  as  to  give  it  a  gradual 
descent. 

Q.  How  much  do  you  say  it  was  necessary  for  this 
extra  work  to  be  done? 

A.  It  was  necessary  to  give  it  a  slope  from  the  house 
to  draw  the  water  from  the  house,  otherwise  the  water 
would  have  drawed  to  the  house  instead  of  from  it. 
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Q.  Was  not  you  to  do  the  grading  by  the  house  aooord- 
ing  to  the  contract? 

A.     I  was. 

Q.  What  rendered  it  necessary  to  do  this  extra  grading 
to  raise  it  up? 

A.  Simply  liecause  the  architect  made  a  mistake  in 
drawing  his  grade  line,  after  the  building  was  up  the  grade 
line  came  too  low ;  he  was  mistaken  in  r^ard  to  the  raise 
of  the  ground  back. 

Q.  How  was  it  Mr.  Erskine  told  you  to  do  this,  state 
that  conversation? 

A.  I  spoke  to  Mr.  Erskine  about  it  and  told  him 
about  it. 

Q.     Was  there  anybody  present? 

A.  I  donH  know  that  there  was,  I  am  not  positive  that 
there  was  anybody  present. 

Q.     What  did  you  say  ? 

A.  I  stated  to  him  where  that  grade  line  was  and 
showed  it  to  him ;  I  said  I  thought  it  was  proper  to  raise 
that  grade  right  up,  and  in  the  conversation  I  told  him 
that  it  would  be  worth  probably  $5.00  extra  work  to  grade 
that  up. 

Q.     What  did  he  say? 

A.     He  said  go  ahead  and  do  it. 

In  this  he  is  corroborated  to  some  extent  by  Mr.  Jen-  • 
kins,  the  son-in-law  of  Mr.  Erskine,  but  the  testimony  is 
denied  by  the  latter.  Tn  our  view,  however,  the  jury  was 
warranted  in  finding  that  the  authority  was  given.  Con- 
siderable stress  is  laid  by  the  attorneys  of  Erskine  upon 
that  portion  of  the  written  contract  which  provides  that, 
^'No  work  of  any  kind  shall  be  considered  as  extra  unless 
expressly  contracted  for  in  writing  before  its  commence- 
ment." This  provision  may  be  waived  by  the  parties  by 
any  contract,  either  verbal  or  written,  subsequently  made, 
which  modified  its  condition. 

The  testimony  as  to  the  extra  charge  for  the  bay-window 
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shows  that  the  plans  and  s])ecifications  were  incorrect^  and 
that  the  extra  work  was  neoessary  in  order  to  construct 
the  window,  and  that  the  changes  were  made  hj  the  ex- 
press direction  of  the  architect.  There  is  no  claim  that  the 
charge  for  the  alteration  is  in  excess  of  what  it  should  be, 
but  Erskine  relies  upon  the  provision  in  his  contract  that 
he  shall  not  be  liable  unless  he  enters  into  a  contract  in 
writing  to  that  effect  As  between  the  architect  and  him, 
no  doubt  the  architect  would  be  liable  for  any  mistake  in 
the  plans  and  specifications  which  increased  the  cost  of  the 
building,  but  as  between  the  architect,  who  has  the  sole 
supervision  of  the  work,  and  the  contractor,  the  architect 
will  be  so  far  the  agent  of  the  owner  as  to  bind  him  for 
alteraticMS  made  necessary  by  the  mistake  of  such  architect, 
in  order  to  complete  the  building  according  to  contract,  as 
where  the  phins  and  specifications  called  for  windows  which 
are  too  large,  or  too  small,  whereby  loss  is  occasioned  to 
the  contractor ;  therefore  as  between  the  contractor  and  the 
owner  in  such  case  the  owner  would  be  liable. 

The  i-aising  of  the  cellar  windows  became  necessary  from 
the  change  in  the  grade,  and  there  is  testimony  tending  to 
show  that  Mr.  Erskine  gave  his  assent  to  raising  the  same. 
The  items  of  counter-claim  of  Erskine,  are,  first,  for  rent, 
from  the  failure  to  complete  the  building  by  January  1st. 
The  testimony  of  two  of  the  witnesses  shows  that  they 
commenced  plastering  the  house  about  the  middle  of  De- 
cember, 1885;  that  the  weather  set  in  very  cold  and  there 
was  danger  of  the  plaster  freezing ;  that  there  were  no  flues 
in  some  of  the  rooms,  so  that  stoves  could  not  be  used 
therein  to  dry  the  walls,  and  that  the  architect  directed 
them  to  cease  plastering  until  the  weather  became  mild, 
and  that  in  consequence  thereof  they  did  desist  until 
warmer  weather  set  in,  when  they  completed  the  work. 
This  IS  denied  by  the  architect. 

Mary  Johnson,  the  wife  of  Isaac  Johnson,  was  called 
as  a  witness  and  testified  as  follows : 
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Q. 

Are  you  acquainted  with  the  defendant? 

A. 

Yes,  sir. 

Q. 

Have  you  ever  seen  him  at  your  house? 

A. 

Yes,  sir. 

Q. 

About  what  time? 

A. 

He  was  at  our  house  a  Sabbath  day  when  Mr.  John- 

son  was  working  on  the  Erskine  house. 

Q. 

About  what  time? 

A. 

In  the  afternoon. 

Q. 

What  month? 

A. 

I  can't  say. 

Q. 

Was  that  about  the  time  of  the  completion  of  this 

house? 

A.  It  was  while  he  was  working  on  it,  somewhere 
near  the  time. 

Q.     State  what  conversation  took  place  between  you? 

A.  We  were  building  a  house  at  the  same  time,  and  I 
said  to  Mr.  Erskine  that  we  were  slow  getting  our  work 
done,  that  Mr.  Johnson  was  urging  his  work,  trying  to 
get  it  done  according  to  the  time  in  the  specification.  Mr. 
Erskine  remarked,  he  said,  no  damages  if  it  is  not  done 
according  to  the  time  specified. 

The  testimony  also  shows  that  at  the  time  the  contract 
was  entered  into  Mr.  Erskine  expressed  a  willingness  to 
give  the  contractor  another  month  in  which  to  complete 
the  building.  This  testimony  is  not  denied.  The  house 
in  question  was  not  constructed  for  renting,  but  for  a  son- 
in-law  of  Mr.  Erskine,  and  there  is  no  proof  whatever 
that  the  son-in-law  and  his  wife  desired  to  occupy  it  before 
the  17th  of  March,  1886. .  It  is  evident  that  the  attempt 
to  charge  rent  for  the  use  of  the  house  was  an  after-thought,, 
and  not  within  the  contemplation  of  the  parties  when  the 
contract  was  made.  The  damage  sustained  by  Erskine 
from  the  defective  painting  is  shown  to  be  $15,  and  this 
the  jury  evidently  allowed.  Upon  the  whole  case  the  ver- 
dict responds  to  the  testimony,  and  it  is  unnecessary  ta 
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consider  the  instructions.     The  judgment  of  the  district 
oourt  is  clearly  right,  and  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


6o2 


Conrad  Faeth,  plaintiff  in  error,  v.  James  Leary, 
G.  W.  Tucker,  and  Parlin,  Arendorff  & 
Martin,  defendants  in  error. 

Chattel  Mortgage:  first  and  second  mobtgaoe:  sale  of 
pbopebty:  bights  of  mobtoagees.  a  executed  to  B  a 
chattel  mortgage  apon  a  horse)  and  other  property,  to  secure  the 
notes  of  A  to  the  amoant  of  $460.40.  Afterwards,  hat  hefore 
the  maturity  of  the  notes  secured  by  the  mortgage,  A  executed 
to  0  a  chattel  mortgage  on  the  same  property,  to  secure  a  note 
for  $142,  expressly  stating  in  the  mortgage  that  it  was  subject 
to  the  mortgage  executed  to  B.  Afterwards  A  and  B  sold  the 
horse  to  D  for  its  full  ralue,  and  applied  the  proceeds  of  the 
sale  to  the  partial  payment  of  A's  debt  to  B.  Upon  the  horse 
being  delivered  to  D  under  his  purchase,  C  asserted  his  mort^ 
gage,  and  took  possession  of  the  property  for  the  purpose  of  fore^ 
closure,  when  B  replevied  it.  ife/d ,  That  the  sale  of  the  horse  to 
D  by  A  and  B,  being  made  in  good  faith  and  for  the  full  valne^ 
effectually  foreclosed  the  title  of  A,  as  well  as  that  of  C,  and  that 
as  against  A  and  G,  B  was  entitled  to  the  property. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

PeTnberUm  &  Bushy  for  plaintiff  in  error,  cited :  Jones 
Chat,  Mort.,  Sec.  709.  Harris  v.  Lynn,  25  Kan.,  281. 
Reynolds  v.  ThomaSy  28  Id.,  810.  Campbell  v.  Wlueler,, 
26  N.  W.  R.,  613. 

i2.  W.  SaJbin,  for  defendants  in  error,  cited ;    Schouler'a 
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Per.  Prop.,  557.  West  v.  Oary,  47  N.  Y,,  425.  DcJy  v. 
Prodz,  20  Minn,,  411.  Oage  v.  WkUOer,  17  New 
Hamp.,  312. 

Reese,  Ch.  3. 

This  was  an  action  in  replevin,  instituted  by  plaintiff  in 
error  against  defendants  in  error,  for  the  possession  of  a 
horse.  The  petition  of  plaintiff,  filed  in  the  district  court, 
alleges  that,  "  He  has  a  special  property  and  is  entitled  to 
the  imDiediate  possession  of  the"  property  in  dispute,  and 
"^'that  plaintiff's  special  interest  in  said  property  is  by  vir- 
tue of  a  chattel  mortgage  upon  if 

The  answers  of  defendants  consist  of  general  denials. 

The  facts  in  the  case  may  be  briefly  stated  to  be,  that  on 
November  27,  1886,  Lineweber  and  Snyder  made  a  chat- 
tel mortgage  to  plaintiff  upon  the  hoi^se  in  controversy, 
which  was  filed  November  30,  1885.  The  mortgage  also 
oovered  considerable  other  personal  property,  and  was  made 
to  secure  five  promissory  notes,  amounting  in  all  to  the  sum 
of  $460,40.  The  first  note  matured  June  1,  1886,  the  last 
December  ist  of  the  same  year.  On  the  18th  of  February, 
1886,  the  mortgagors  executed  another  chattel  mortgage 
upon  the  same  property,  to  defendants,  Parlin,  Arendorff 
A  Martin,  which  mortgage  was  filed  in  the  office  of  the 
•county  clerk,  February  20, 1886,  and  was  given  to  secure 
the  sum  of  $142,  due  February  1,  1887.  In  this  last  mort- 
gage the  property  is  represented  to  be  free  from  incum- 
brance in  all  respects,  except  the  chattel  mortgage  previously 
executed  to  plaintiff.  About  August  1,  1886,  the  mort- 
gagors, Lineweber  and  Snyder,  and  plaintiff  sold  the  horse 
in  question  to  one  Dr.  Bathrick,  for  the  sum  of  $85,  $11 
•of  which  was  paid  in  cash,  or  its  equivalent,  to  the  mort- 
gagee. For  the  remaining  $74,  Dr.  Bathrick  executed  to 
plaintiff  his  note,  due  February  10,  1887,  secured  by  a 
mortgage  on  the  horse,  and  some  other  property,  and  the 
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horse  was  then  delivered  to  Bathrick  and  the  $74  credited 
upon  the  notes  due  plaintiff  from  Lineweber  and  Snyder, 
the  mortgagors.  Soon  after  the  delivery  of  the  horse  to 
Bathrick^  defendants  demanded  its  possession  of  him  under 
their  mortgage,  and  the  hoarse  was  delivered  to  them,  when 
they  proceeded  to  foreclose  their  mortgage  in  accordance 
with  the  provision  of  the  statute.  Pending  this  foreclosure, 
plaintiff  replevied  the  horse.  The  cause  was  tried  to  the 
district  court  without  a  jury,  which  found  in  favor  of  de- 
fendants, and  assessed  the  value  of  the  property  at  $75, 
and  plaintiff  brings  the  case  to  this  court  by  proceedings 
in  error. 

It  is  insisted  by  plaintiff  that  the  transfer  of  the  horse 
to  Bathrick,  being  by  the  consent  of  the  mortgagors,  was 
equivalent  to  a  foreclosure  of  the  mortgage,  and  that  the 
plaintiff's  title  was  conveyed  to  Bathrick.  In  support  of 
this,  he  cites  Jones  on  Chattel  Mortgages,  section  709. 
Harris  v.  Lynn,  25  Kansas,  281.  Reynolds  v.  Thomas,  28 
Id.,  810.  But  were  this  not  the  case,  and  even  were  the 
foreclosure  invalid,  that  the  transfer  would  in  fact  convey 
to  Bathrick  the  interest  of  plaintiff  under  his  chattel  mort- 
gage, and  which  by  the  mortgage  from  Bathrick  to  plaintiff 
would  be  reconveyed  to  him.  It  is  also  contended  that,  as 
the  property  was  soJd  for  more  tlian  its  value,  and  the  pro- 
ceeds credited  upon  the  note  held  by  plaintiff,  it  worked  no 
injury  to  defendants,  Parlin,  Arendorff  &  Martin,  and 
therefore  they  could  not  complain. 

It  is  contended  by  defendants  that  the  sale  by  the  mort- 
gagors and  mortgagee  of  the  property  to  Bathrick,  and  the 
receipt  of  the  mortgage  from  Bathrick  to  plaintiff,  Bad  the 
effect  of  canceling  plaintiff's  mortgage  upon  the  property 
in  question,  and  that  defendants  would  be  in  the  attitude 
of  first  mortgagees,  and  that,  therefore,  they  were  entitled 
to  the  possession  of  the  property. 

The  question  to  be  decided  is  not  free  from  doubt,  and 
in  the  limited  time  at  our  command  we  have  been  unable 
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to  find  any  decisions  directly  in  point.  There  can  be  no 
doubt  that,  as  between  plaintiff  and  Lineweber  and  Sny- 
der, the  arrangement  that  the  property  should  be  sold  at  pri- 
vate sale,  for  its  full  value,  when  executed,  was  a  complete 
foreclosure  of  the  mortgage,  and  as  against  the  mortgagor 
and  the  mortgagee,  would  convey  the  absolute  title  to  the 
property. 

In  Talman  v.  Smith,  39  Barb.,  390,  it  was  held  that, 
"Such  a  transfer  would  be  equivalent  to  a  formal  fore- 
closure of  the  equity  of  redemption,  and  that  the  title  in 
the  purchaser  could  not  be  assailed  by  creditors  of  the 
mortgagor  having  no  lien  upon  the  mortgaged  property  at 
the  time  of  the  purchase."  So  far  as  this  portion  of  the 
case  is  concerned,  we  think  there  can  be  no  question. 

The  question  as  to  the  right  of  a  subsequent  lien  holder 
to  challenge  the  title  of  the  purchaser,  at  such  sale,  was  not 
l>eforethe  court  in  that  case,  and  was  therefore  not  decided. 
It  is  the  opinion  of  my  associates  that  Parlin,  Arensdorff 
&  Martin,  the  subsequent  mortgagees,  having  taken  their 
mortgage  subject  to  that  of  plaintiff,  and  having  only  ac- 
quired whatever  interest  the  mortgagors .  may  have  had 
therein,  are  in  no  condition  to  question  the  title  of  Bath- 
rick  ;  that  all  they  could  have  required  of  plaintiff,  in  the 
first  instance,  would  be  a  foreclosure  of  his  mortgage,  in 
such  a  way  as  to  protect  their  claim  upon  the  interest  of 
the  mortgagor;  and  that  the  property  having  been  sold  for 
its  full  value,  and  such  value  credited  upon  the  note  held 
by  plaintiff,  there  being  no  fraud,  must  be  treated  as  a 
complete  extinguishment  of  the  title  of  the  mortgagors,  and 
all  persons  claiming  under  them,  as  fully  as  though  the 
mortgage  had  been  foreclosed  according  to  the  statutory 
method.  If  it  be  true  that  defendants  had  no  greater 
rights  in  the  property  than  the  mortgagors  would  have 
had,  and  did  have,  prior  to  the  execution  of  the  mortgage 
to  defendants,  then  we  presume  the  principle  here  applied 
is  correct  in  its  application,  and  the  judgment  of  the  district 
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court  was  erroneous.  It  is  therefore  held  that  the  sale  of 
the  property  to  Bathriek  was  an  extinguishment  of  the 
rights  of  the  mortgagors,  and  also  of  the  interest  defend- 
ants, acquired  by  their  second  mortgage ;  this  holding  being 
based  upon  the  fact,  as  shown  by  the  testimony,  that  the 
property  was  sold  in  good  faith  and  for  its  full  value,  as 
found  by  the  trial  court. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Beversed  and  remanded. 

The  other  judges  concur. 


j^BTA  Morgan,  appellee,  v.  Oliver  P.  Dinqes, 

APPELLANT. 

i.  Vendor  and  Vendee :  sale:  misrepresentations  as  to 
VALUE  OF  PROPERTY.  Where  a  vendor  and  purchaser  stand  on 
an  eqnal  footing,  the  expression  of  opinions  as  to  the  value  of 
property  will  not  usnally  be  considered  so  material  that  mis- 
statements will  constitute  fraud.  Where,  however,  the  pur« 
chaser  resides  near  the  property,  and  han  knowledge  of  its  value, 
and  the  owner  is  a  resident  of  another  state,  and  has  no  knowl- 
edge on  that  subject,  statements  of  the  purchaser  representing 
the  property  to  be  greatly  beneath  its  true  value,  and  that  the 
vendor's  title  has  been  conveyed  by  sale  for  taxes,  will  be  suffi- 
cient lo  avoid  the  deed  given  to  such  pui chaser. 

2l    :    :     CANCELLATION  OP  DEED.     Where  a  person 

desiring  to  purchase  real  estate  knows  its  value,  and  when  asked 
by  the  vendor,  a  resident  of  another  state,  and  who  has  no 
knowledge  of  such  value,  as  to  the  worth  of  such  property, 
designates  a  sum  greatly  beneath  its  worth,  as  he  well  knows, 
and  such  statement  is  relied  upon  by  the  vendor  and  a  sale 
effected,  it  may  be  sufficient  to  authorize  a  cancellation  of  the 
deed  at  the  suit  of  the  vendor. 
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3.    :    :    FRAUD  BY  VENDEE.     If  sach  pnrchafier  does. 

any  act  or  makes  anj  declaration  'with  the  intention  of  mis- 
leading the  seller,  and  preventing  him  from  ascertaining  the 
real  situation  of  the  property,  and  at  the  same  time  conceals 
from  him  a  fact  or  facts  which  he  knows  to  he  material,  he  i» 
guilty  pf  a  fraudalent  deception. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Chapman  J, 

Sawyer  &  Sndl,  for  appellant,  cited :  Botmnan  v.  Page, 
11  Wis.,  315.  Fagan  v.  Schultz,  73  111.,  629.  Pomeroy 
Eq.  Jur.,  Sees.  901-903.  Benj.  Sales,  Sees.  668-672.  2 
Kent  Com.,  487,  Gomerly  v.  Gymnastic  Association,  1& 
N.  W.  R,  242.     Fish  v.  Cleland,  33  111.,  238. 

• 

BiUingsky  &  Woodward  and  6r.  M.  Lambertsoriy  for 
appellee,  cited  :  Story  Eq.  Jur.,  Sec.  246.  Fry  Specific 
Performance,  Sec.  277,  note  1.  Ttcrnerv.  Harvey,  1  Jacob 
Eng.  Ch.,  178.  Livingston  v.  Peiia  Iron  Co.,  2  Paig^ 
390.     Laidlaw  v.  Organ,  2  Wheat.,  178. 

Maxwell,  J. 

The  plaintiff  alleges  in  her  petition  that  she  resides  ia 
Denver,  Colorado,  and  has  been  absent  from  Lincoln  since 
1874;  that  she  was  the  owner  of  lot  two,  in  block  thirty- 
one,  in  the  city  of  Lincoln,  which  lot  was  then  worth  be- 
tween six  and  eight  thousand  dollars ;  that  for  the  purpose 
of  inducing  her  to  sell  said  lot  for  a  wholly  inadequate 
consideration,  Dinges  called  on  her  at  her  home  in  Denver, 
with  his  attorney,  and  concealed  from  her  the  true  value 
of  the  lot,  and  falsely  and  fraudulently  represented  that 
the  value  of  the  lot,  exclusive  of  the  house,  was  not  more 
than  two  or  three  hundred  dollars ;  that  her  title  had  been 
extinguished  by  reason  of  a  tax  deed,  but  in  order  to  clear 
up  a  flaw  he  wished  her  signature  to  a  deed  as  a  simple 
formality ;  that  the  attorney  of  Dinges,  at  his  instigatioa 


r 


JANUARY  TERM,  1888.  273 

Morgan  ▼.  Dlnge«. 

and  in  his  presence,  professionally  advised  her  that  under 
the  Nebraska  law  and  decisions,  her  title  had  been  ex- 
tinguished by  the  tax  deed,  when  both  Dinges  and  the  attor- 
ney knew  that  such  was  not  the  fact ;  that  Dinges  falsely 
represented  that  he  was  the  holder  of  said  tax  title,  and 
that  he  would  bring  suit  against  her  and  put  her  to  great 
trouble  and  expense,  and  that  she  would  be  arrested  and 
brought  to  Lincoln,  unless  she  consented  to  give  him  a 
deed  to  the  lot  for  one  hundred  dollars ;  that  on  account 
of  sickness  in  her  family  she  had  no  opportunity  to  con- 
sult with  an  attorney  as  to  her  rights;  that  she  was 
wholly  ignorant  of  her  rights,  except  as  advised  by  Dinges 
and  his  attorney ;  that  she  had  no  knowledge  of  tlie  real 
value  of  her  lot,  and  had  heard  nothing  concerning  its 
value  for  a  number  of  years  ;  that  she  was  distressed  by 
sickness  in  her  family,  by  poverty,  and  the  need  of  money, 
and,  relying  wholly  and  implicitly  upon  the  statements  of 
Dinges  and  his  attorney,  for  one  hundred  dollars  she  exe- 
cuted a  warranty  deed,  with  full  covenants  except  as  to 
taxes ;  that  Dinges  is  not,  and  never  was,  the  owner  of  a  tax 
title  to  said  lot,  and  never  had  any  contract  or  arrange- 
ment by  which  he  could  buy  in  said  tax  title,  if  one  existed  ; 
that  if  there  is  any  tax  title  to  said  lot,  the  same  is  voidy 
and  her  right  of  redemption  not  extinguished  ;  all  of 
which  was  well  known  to  Dinges  and  his  attorney  at  the 
time  they  told  her  to  the  contrary ;  and  that  all  the  state- 
ments made  by  Dinges  were  made  with  the  intent  to  cheat 
and  defraud  hex  out  of  her  property,  by  taking  advantage 
of  her  ignorance  and  poverty,  want  of  knowledge  of  the 
value  of  the  lot  and  her  rights  therein,  and  her  distress  of 
mind  consequent  upon  long  sickness  in  the  family. 

The  defendant  filed  a  general  demurrer  to  the  petition, 
which  was  overruled,  to  which  the  defendant  excepted  and 
DOW  assigns  the  overruling  of  the  same  for  error. 

The  demurrer  was  properly  overruled.  Where  parties 
stand  on  an  equal  footings  expressions  of  opinion  as  to 
18 
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the  value  of  certain  property  will  not  usually  be  considered 
so  material  that  misstatements  will  constitute  fraud.  But 
where  the  purchaser  resides  near  the  property  in  this  state^ 
and  has  full  knowledge  of  its  situation^  and  approximate 
value,  and  the  owner  resides  in  another  state,  without  any 
knowledge  on  that  subject,  expressions  of  opinions  as  to 
value  by  such  purchaser,  which  he  knows  to  be  much  be- 
neath the  true  value  of  the  property,  and  statements  made 
by  him,  that  the  owner's  title  has  been  abrogated  by  rea- 
son of  a  sale  of  the  property  for  taxes,  will  be  sufficient, 
where  the  property  was  purchased  for  a  grossly  inadequate 
consideration,  to  set  aside  the  deed.  The  petition,  there- 
fore, does  state  a  cause  of  action. 

Upon  the  overruling  of  the  demurrer  the  defendant 
filed  an  answei,  in  which  he  admits  the  execution  of  the 
deed;  second,  alleges  that  the  lot  had  no  market  value; 
third,  that  at  the  time  of  said  purchase  said  lot  was  in  the 
adverse  possession  of  one  Herman  Koenig,  who  claimed 
to  be  the  owner  of  the  same  by  reason  of  a  tax  title  issued 
in  1876,  and  adverse  possession  thereunder  for  more  than 
ten  years. 

The  plaintiif  filed  a  reply  which  it  is  unnecessary  to 
notice. 

The  testimony  tends  to  show  that  early  in  February, 
1887,  Herman  Koenig  was  in  possession  of  the  lot  in 
question  under  a  tax  deed.  The  testimony,  however,  fails 
to  show  that  Mr.  Koenig  had  been  in  possession  a  sufficient 
length  of  time  to  give  him  title  by  adverse  possession.  In 
fact  it  shows  that  he  had  not  had  such  possession  for  the 
requisite  time.  The  defendant  applied  to  Mr,  Koenig  to 
purchase  the  lot,  and  was  informed  by  him  as  to  the  state 
of  his  title,  and  it  was  verbally  agreed  that  he  would  sell 
his  interest  to  the  defendant  for  the  sura  of  two  thousand 
dollars,  it  being  understood  that  the  legal  title  was  in  the 
plaintiff.  The  testimony  shows  that  the  lot  at  this  time 
was  worth  from  twenty-five  hundred  to  six  thousand  dol- 
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lars,  the  fair  value  apparently  being  about  five  thousand 
dollars.     The   defendant  thereupon  oonimenoed  a  search 
for  the  plaintiff,  and  after  r»onsiderable  difficulty  found  her 
in  Denver.     At  Denver  the  dtjfendant  employed  an  attor- 
ney and  called  upon  the  plaintiff  to  endeavor  to  purchase 
the  lot  in  question.     The  plaintiff  testifies  that  the  attor- 
ney, in  the  presence  of  the  defendant,  said,  "  his  (the  de- 
fendant's) deed  was  better  than  mine;  my  deed  was  no 
good  whatever;  that  after  the  lot  was  sold  for  taxes,  that 
I  couldn't  redeem  it  or  claim  it,  that  all  he  wanted  was  my 
signature  to  his  deed ;  that  he  just  wanted  a  link  in  there 
and  that  my  deed  wasn't  any  good  anyway,  and  that  he 
wanted  my  signature.     He  wanted  to  know  why  I  hadn't 
redeemed  it;  I  told  him  that  I  had  been  sick,  and  that 
sickness  was  the  reason  why  I  hadn't  redeemed  the  prop- 
erty, and  that  I  haven't  the  money."     He  said, "  That  was 
no  excuse.     Do  you  know  what  I  can  do  with  you  for  not 
clearing  up  this  title?   I  can  arrest  you  and  take  you  to  Lin- 
coln, and  make  you  clear  up  this  tax  title,  and  it  will  cost 
you  more  than  the  property  is  worth.     We  can   put  off 
this  suit  from  time  to  time  till  you  won't  gain  anything." 
The  attorney  testifies  on  that  point :     "  I  first  introduced 
myself  to  the  plaintiff,  Mrs.  Morgan,  as  an  attorney  from 
the  ofiice  of  Patterson  &   Thomas,  and   introduced  Mr. 
Dinges,  the  defendant,  to  her,  and  told  her  that  we  wanted 
to  have  a  talk  with  her  about  a  certain  lot  in  the  city  of 
Lincoln  of  which  she  vas  at  one  time  the  owner.     She  said 
that  she  had  been  the  owner  of  the  lot  about  which  we 
were  speaking,   and   I   then   told   her  that  I  had   been 
informed  that  she  failed  to  pay  the  taxes  on  that  lot  for 
a  long  space  of  time,  I  think  I  said  for  ten   or   fifteen 
years,  and  I  also  told  her  that,  if  that  was  the  case,  in  all 
human  probabilities  somebody  had  the  title  to   that   lot 
through  a  tax  sale.     She  told  me  that  it  was  true,  that  she 
had  not  paid  the  taxes  on  the  lot  for  a  long  time,  but  said 
that  she  had  been  unable  to  do  so  on  account  of  sickness 
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in  her  family  and  on  account  of  lack  of  money  to  pay  the 
taxes.  I  told  her  that  of  course  that  was  very  unfortu- 
nate, but  at  the  same  time  in  law  that  would  be  considered 
no  excuse  for  not  paying  the  taxes,  and  that  as  I  had  be- 
fore stated,  the  property  had  in  all  human  probability  been 
sold  for  taxes  and  a  deed  given,  and  that  what  we  wanted  to 
know  was  the  least  she  would  take  to  give  a  deed  for 
whatever  interest  she  might  have  remaining  in  that  prop- 
erty in  order  that  the  owner  of  the  tax  sale  might  have  a 
clear  title  of  record.  She  stated  to  us  that  she  had  heard 
through  a  gentleman  in  Lincoln,  I  think  his  name  was 
Brown,  that  the  property  had  been  sold  for  taxes,  and  she 
further  said  that  she  received  word  from  Lincoln  that  it 
would  be  necessary  for  her  to»  come  there  in  order  to  re- 
claim the  property." 

He  further  testified : 

"Q.  Did  you  at  any  time  or  in  any  manner  inform  or 
threaten  the  plaintiff  that  if  she  did  not  sell  her  interest  in 
this  lot  that  you  could  arrest  her  and  take  her  to  Lincoln, 
and  make  her  clear  up  this  tax  title,  and  that  it  would  cost 
her  more  than  the  property  was  worth  ? 

"  A.  No,  I  did  not.  I  told  Mrs.  Morgan,  however, 
that  the  owner  of  the  tax  title  could  bring  a  suit  against 
her  to  compel  her,  or  rather  not  to  compel  her,  but  to  clear 
a  cloud  from  his  title  by  reason  of  the  fact  that  the  record 
showed  her  to  be  the  owner  in  fee  simple.  And  I  did  say 
to  her  at  that  time  that  she  would  be  put  to  considerable 
cost  and  expense  to  defend  that  suit,  in  case  the  holder  of 
the  deed  should  bring  such  a  suit.  I  would  like  to  continue 
that  answer,  but  I  never  in  any  way  or  manner  said  or  in- 
timated to  Mrs.  Morgan  that  it  would  be  possible,  under 
any  circumstances  or  conditions,  to  arrest  her  or  to  bring  any 
criminal  charge  against  her  whatever. 

"  Q.  Was  Anything  said  by  either  you  or  the  defendant^ 
at  any  conversation  with  the  plaintiff,  in  regard  to  her 
arrest,  or  of  the  power  of  the  defendant  to  compel  her  to 
go  to  Lincoln,  Neb.?' 
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''  A.  Nothing,  except  as  I  have  already  stated,  that  I 
told  her  a  suit  oould  be  brought  to  dear  a  cloud  from  the 
title." 

He  also  testified  as  follows  : 

^'Q.  Did  either  you  or  the  defendant  state  to  Mrs. 
Morgan  what  in  your  opinion  the  lot  was  worth  at  this 
time? 

'^  A.  No^  I  think  not.  Mrs.  Morgan  asked  us  what  we 
thought  the  property  was  worth,  and  not  knowing  any- 
thing about  it  myself  I  could  not  tell ;  but  Mr.  Dinges, 
the  defendant,  told  her  that  some  time  ago,  I  think  he 
said  about  two  years  and  a  half  ago,  the  property  had 
been  sold  for  eight  or  nine  hundred  dollars,  I  am  not  sure 
which  now. 

"  Q.  Did  either  you  or  the  defendant  inform  or  advise 
the  plaintiff  that  her  interest  in  the  property  was  of  no 
value  whatever? 

^  A.  Not  in  that  way.  I  did  tell  Mrs.  Morgan  that  if 
no  taxes  had  been  paid  on  the  place  by  her  for  the  past  fif- 
teen years,  that  in  all  human  probability  she  had  no  more 
title  to  the  premises  than  I  have." 

The  testimony  also  shows  that  the  plaintiff  was  unac- 
customed to  the  transaction  of  business,  and  knew  nothing 
of  the  real  value  of  this  proj^erty.  She  states,  and  it  is 
apparent  from  the  record,  that  she  had  been  unable,  from 
poverty,  to  pay  the  taxes  on  the  lot  in  question  ;  that  her 
children  had  been  sick  with  the  measles,  and  she  lived  at 
least  one  mile  from  the  InisinoHs  portion  of  the  city  of  Den- 
ver and  from  j^n  attorney's  office;  that  her  children  were 
too  young  to  leave  alone,  and  that  her  husband  was  absent 
during  the  day  in  the  employ  of  the  railroad  company, 
and  personally  knew  nothing  of  the  value  of  the  lot.  The 
plaintiff  seems  to  have  supposed  that  the  attorney  who  ap- 
peared with  the  defendant  was  a  member  of  the  law  firm 
of  Patterson  &  Thomas,  and  claims  to  have  had  great  con- 
fidence in  his  statements.     However  this  may  be,  the  de- 
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fendant  and  his  attorney,  when  asked  by  the  plaintiff  as  to 
the  value  of  the  lot,  concealed  the  fact  as  to  its  true  value, 
and  by  indirection  and  innuendo  in  effect  stated  that  her 
interest  had  passed  by  the  tax  sale  and  was  of  little  or  no 
value  whatever.  These  statenients,  so  far  as  this  record 
shows,  were  false.  The  amount  of  taxes  due  on  the  lot 
was  soniewliat  in  excess  of  three  hundred  dollars,  but  no 
valid  tax  deed  has  been  shown.  The  statements,  therefore, 
were  wholly  unathorized.  The  case  in  some  of  its  facts  is 
similar  to  that  o{  Swimm  v.  Bush,  23  Mich.,  99. 

In  that  case  the  defendant  owned  a  farm  near  the  city 
of  Owosso;  the  plaintiff  resided  near  said  farm,  and  was 
well  acquainted  with  its  value.  Bush  was  a  resident  of 
Pennsylvania.  In  May,  1868,  four  persons  had  written 
to  Bush  to  negotiate  for  the  purchase  of  the  farm,  but 
nothing  had  been  done  to  close  with  them.  Early  in  June 
of  that  year  Swimm  went  to  see  Bush,  and  when  asked 
concerning  the  value  of  the  land,  said  it  was  not  worth  four 
thousand  dollars  nor  three  thousand  dollars,  and  that  he  had 
not  expected  to  pay  more  than  twenty-eight  hundred  dol- 
lars, but  that  he  would  give  three  thousand,  as  his  wife 
was  born  on  it  and  had  an  affection  for  it;  an  offer  of  three 
thousand  for  it  had  been  made  in  one  of  the  letters  written 
by  one  Martin  to  Bush.  Swimm  purchased  the  farm  for 
three  thousand  dollars,  paying  four  hundred  dollars  down, 
with  a  provision  for  adequate  security  upon  the  making  of 
the  deed.  The  testimony  showed  the  land  at  that  time  to 
be  worth  four  thousand  dollars,  as  Swimm  well  knew. 
The  court  set  the  contract  aside,  as  having  been  obtained 
by  fraud,  and  taxed  all  the  costs  to  Swimm.  The  court 
say,  p.  10 :  "  It  is  just  as  clear  that  Swimm  knew  this,  and 
gave  him  the  answers  and  made  the  representations  in  or* 
der  to  induce  him  to  believe  he  was  getting  the  outside 
value  of  the  land,  and  that  it  would  not  be  l^fe  to  lose  a 
good  offer.  The  representations  were  of  the  greatest  ma- 
teriality, and'referred  to  the  matters  on  which  any  sensible 
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man  would  found  his  conclusions.  The  sale  was  the  result 
of  nothing  but  the  urgency  and  deceit  of  Swimm,  and  such 
statements  coming  from  a  man  of  undoubted  character  (as 
Swimm  was  naturally  assumed  to  be,  under  the  circum- 
stances) might  have  deceived  a  man  of  more  experience 
than  Bush." 

In  Turner  V.  -ffarr^y,  Jacob's  R.,  178,  Lord  Eldon  ad- 
veits  to  the  general  principle,  "  that  parties  dealing  for  an 
estate  have  a  right  to  put  each  other  at  arms-length ;  and 
that  If  the  purchaser  knows  that  there  is  a  mhie  upon  the 
estate,  and  the  vendor  makes  no  inquiry,  the  former  is  not 
bound  to  give  him  information  thereof. "  He  says,  how- 
ever, "  Very  little  is  sufficient  to  aflfect  the  application  of 
that  principle;  if  a  wonl,  if  a  single  word  be  dropped  which 
tends  to  mislead  the  vendor,  that  principle  will  not  be  al- 
lowed to  operate." 

On  commenting  on  this  rule  in  Livingstone  v,  Peru  Iron 
Co.,  2  Paige,  393,  Chancellor  Walworth  says:  "Certainly 
if  the  purchaser  does  any  act,  or  makes  any  declaration, 
with  the  intention  of  misleading  the  seller  and  preventing 
him  from  ascertaining  the  real  situation  of  the  proj)erty, 
and  at  the  same  time  conceals  from  him  a  fact  which  he 
knows  to  be  material,  he  is  guilty  of  fraudulent  deception." 

To  the  same  effect  are  Ilaygarih  v.  Wearing,  L.  R.  1 2 
Eq.,  320,  328.  Rawlins  v.  Wickfiam,  3  De  G.  &  J.,  304  ; 
S.  C,  1  Giff.,  355.  Martin  v.  Jordan,  60  Me.,  531.  Coon. 
V.  Aiwelly  46  N.  H.,  510.  Siniar  v.  Canaday,  53  N.  Y.^ 
298.  Van  Epps  v.  Hairison,  5  Hill,  63.  Reid  v.  Flip- 
pen,  47  Ga.,  273.  Morehead  v.  Eades,  3  Bush,  12U 
Sieveking  v,  Lilzler,  31  Ind.,  14.  Harvey  v.  Smith,  17  Id., 
272.  Davis  v.  Jackson,  22  Id.,  233.  McFadden  v.  Rob- 
inson, 35  Id.,  24.  Allen  V.  Millison,  72  111.,  201.  Neil 
V,  Cammings,  75  Id.,  170.  FairbauU  v,  Saier,  13  Minn., 
210.  Gifford  v.  Oarvill,  29  Cal.,  589.  Cruess  v.  Fessler, 
39  Id.,  336. 

The  defendant,  while  claiming  to  the  plaintiff  that  she 
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had  no  title,  showed  his  insincerity  by  obtaining  from  her 
a  warranty  deed  with  covenants  against  all  incumbrances 
except  taxes  and  tax  liens.  This  deed  was  prepared  by 
his  attorney,  evidently  with  his  consent  and  concurrence. 
The  judgment  of  the  district  court  having  been  for  the 
plaintiff,  it  is  clearly  right  and  is  affirmed. 

JUDOMENT  AFFIRMED. 

The  other  judges  concur. 


Hotel  Association  of  Omaha,  plaintiff  in  erbob, 
V.  Frank  Walter,  defendant  in  error. 

1.  Evidence  examined,  and  ffeldy  To  sustain  the  verdict. 

2.  M'egligence:    injuries  to  person:    guard  around  area 

IN  PUBLIC  STREET  OF  CITY.  The  owner  of  a  hotel  had  oon- 
strncted  an  area-way  under  the  sidewalk,  for  an  elevator  to 
lower  haggage  about  twelve  feet  to  the  basement  of  the  hotel, 
and  as  a  guard  had  placed  a  rail  of  gas  pipe,  about  seven  feet 
aiz  inches  in  length,  by  from  two  to  three  inches  in  diameter, 
in  iron  posts  about  two  feet  above  the  edge  of  the  sidewalk. 
This  rail  vas  so  arranged  as  to  be  taken  out  when  baggage  was 
to  be  raised  or  lowered  by  the  elevator.  .  The  fastenings  at  one 
end  of  the  rail  had  become  loose  and  unsafe,  of  which  the  pro- 
prietor had  notice.  One  W.,  a  patron  of  the  hotel,  on  leaving 
same,  in  conversation  with  a  friend,  leaned  against  the  rail  in 
question,  which  gave  way  and  precipitated  him  partly  into 
the  area-way  below,  causing  him  to  strike  on  the  edge  of  the 
sidewalk,  from  which  he  sustained  severe  iiiguries.  Heldf  That 
it  was  the  duty  of  the  hotel  company  to  keep  the  rail  in  ques- 
tion in  a  safe  condition,  and  that  it  was  liable  for  the  injuries 
sustained  by  W, 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Wakeley,  J. 


r 


JANUARY  TERM,  1888.  281 

Hotel  ABSocUtlon  ▼.  Walter. 

James  W.  Savage  and  Charles  Ogden,  for  plaintiff  in 
€rror,  cited :  Stickney  v,  Salenif  3  Allen,  374.  Stinson  v. 
Oardiner,  42  Maine,  248.  Blodgett  v,  Boston,  8  Allen, 
237.  Stackpole  v.  Healy,  16  Mass.,  33.  Pearsall  v.  Post, 
20  Wend.,  Ill, 

• 

J.  C.  Oymuy  for  defendant  in  error,  cited :    2  Dillon 

Mnn.  Corp.,  Sec.  1,032.  1  Thompson  Negligence,  Sees. 
6,  7.  Stuart  v.  Havens,  17  Neb.,  211.  FkUtsmoiUh  v. 
Mitchell,  20  Id.,  228.  (My  of  Lincoln  v.  Walker,  18  Id., 
244.  Kennedy  v.  Mayor,  73  N.  Y.,  365.  Robins  v. 
Chicago,  4  Wall.,  657.  Beatty  v.  GKlmore,  16  Penn.  State, 
463. 

Maxwell,  J. 

This  action  was  brought  in  the  court  below  by  Walter 
against  the  hotel  company,  the  cause  of  action  being  stated 
in  the  petition  as  follows :  "  That  at  the  times  hereinafter 
stated,  and  at  the  time  of  the  injuries  hereinafter  complained 
of,  the  said  Omaha  Hotel  Company  owned  a  hotel,  situated 
on  the  north-east  corner  of  Douglas  and  13th  streets,  in  the 
city  of  Omaha,  county  of  Douglas,  and  state  of  Nebraska, 
and  were  conducting  a  hotel  business  therein ;  that  in  the 
street  on  the  west  side  of  said  hotel  building  the  said  defend- 
ant dug  an  area-way  next  to  and  adjoining  said  building,  of 
the  width  of  five  or  six  feet,  and  of  a  depth  from  the  street 
of  twelve  feet  or  more;  that  said  excavation  is  wholly  on 
13th  street,  as  aforesaid,  and  for  the  purpose  of  protecting 
said  area-way  the  said  defendant  placed  adjoining  to  the 
same,  on  the  outer  edge  thereof,  a  railing,  consisting  of  one 
iron  bar  and  iron  pillars ;  that  in  said  area- way  there  was 
operated  by  the  said  defendant  a  baggage  elevator,  which 
was  operated  up  and  down  said  area-way  for  the  purpose 
of  taking  trunks  and  other  baggage  from  said  street  into 
the  basement  of  said  hotel ;  that  for  the  purpose  of  having 
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access  to  said  elevator^  the  bar  immediately  adjoining 
the  same,  which  was  placed  for  protection  against  said 
area,  was  movable,  so  that  it  might  be  and  was  taken 
out  and  put  in  at  will ;  that  plaintiff  is  a  resident  of 
the  city  of  Omaha  and  has  been  such  resident  for 
eighteen  years  Ir^t  past;  that  on  the  28th  day  of  Au- 
gust, *  1884,  this  plaintiff  was  in  said  hotel  building, 
which  building  is  known  as  the  Millard  Hotel, and  walked 
out  of  said  building  at  the  west  entrance,  that  is  on  13th 
street;  that  after  stepping  out  onto  the  street  he  met  a 
friend,  and  they  turned  imme<liately  north  from  the  en- 
trance way  to  said  hotel  to  converse,  and  while  so  convers- 
ing this  plaintiff  stood  near  the  iron  bar  hereinbefore  de- 
scribed, imme<liately  adjoining  the  said  area-way  where 
said  elevator  was  operated ;  that  while  thus  conversing  he 
leaned  towards  said  bar,  having  his  hand  on  the  iron 
post;  that  thereupon  while  conversing  as  aforesaid  he 
gradually  leaned  against  the  bar,  supposing  the  same  to  be 
safely  adjusted,  and  while  thus  leaning  against  said  bar  the 
said  bar  dropped  out  of  said  supports  in  the  iron  pillars 
and  fell  on  the  sidewalk;  that  the  giving  away  of  said  bar 
hurled  this  plaintiff  with  great  force  and  violence  to  the 
sidewalk,  his  feet  slipping  from  under  him,  while  he  held 
with  his  left  hand  upon  the  iron  pillar  as  aforesaid,  and  a 
portion  of  his  body  hung  over  the  area-way,  in  which  po- 
sition he  remained  until  assisted  therefrom  ;  that  said  fall 
caused  great  injury  to  this  plaintiff;  that  he  was  confined 
to  his  bed  thereafter  for  a  period  at  first  of  eight  or  ten 
days,  and  afterwards  for  a  j^eriod  of  five  or  six  weeks; 
that  plaintiff's  spinal  column  was  severely  and  perma- 
nently injured;  that  the  nervous  system  received  a  severe 
shock,  from  which  plaintiff  has  never  recovered ;  that  the^ 
left  side  was  severely  injured,  and  that  the  plaintiff  has 
suffered  great  pain  from  said  injuries  from  time  of  said 
accident  to  the  present  time;  that  plaintiff  has  never  re- 
covered from  said  injuries,  and  is  informed  and  believes 
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that  he  never  will ;  that  besides  great  physical  paiu  suffered 
by  this  plaintiff  by  reason  of  the  said  injuries,  he  has  also 
suffered  great  torture  and  anxiety  of  mind;  that  he  has 
been  to  great  expense  by  reason  of  said  injuries,  in  medical 
attendance,  medicine,  and  nursing,  to-wit,  in  the  sum  of 
three  hundred  dollars;  that  said  injury  was  caused  by  the 
gross  negligence  and  carelessness  of  the  said  defendant,  the 
Omaha  Hotel  Company,  in  the  construction  of  said  area- 
way,  in  operating  an  elevator  on  the  street,  and  by  inse- 
curely placing  said  bar  as  a  protection  for  said  area-way  ; 
that  said  bar  was  easily  removed  from  said  place  and  was 
carelessly  and  negligently  maintained;  that  there  was  no 
negligence  whatever  on  the  part  of  this  plaintiff;  that  he 
had  no  knowledge  that  said  bar  was  movable,  or  that  it 
was  carelessly  placed  where  it  was,  but  supposed  the  said 
protection  to  be  firmly,  carefully,  and  substantially  con- 
structed." 

The  hotel  company,  in  its  answer,  admits  that  it  is  a 
corporation  doing  business  at  the  place  stated  in  the  peti- 
tion. It  also  admits  "that  there  is  an  area-way  on  the 
side  of  said  hotel,  on  13th  street  in  said  city,  and  that  the 
said  area-way  was  protected  on  the  outer  edge  thereof  by  a 
railing  consisting  of  an  iron  bar  and  iron  pillars;  and 
admits  that  there  was  operated  by  said  defendants  a  bag- 
gage elevator,  which  could  be  moved  up  and  down  said 
area-way  for  the  purpose  of  taking  trunks  and  other  bag- 
gage from  said  street  into  the  basement  of  said  hotel ;  that 
there  was  a  bar  which  was  movable,  but  deny  that  it 
might  be  and  was  taken  out  and  put  in  at  will ;  admits 
that  the  said  plaintiff  leaned  against  said  bar  having  his 
hands  on  the  same  at  the  time  of  the  accident,  but  denies 
each  and  every  other  allegation  contained  in  said  petition 
not  herein  admitted."  There  is  also  an  allegation  that  the 
accident  was  caused  by  Walter's  negligence. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  Walter  for  the  sum  of  fifteen  hundred  dollars. 
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A  motion  for  a  new  trial  was  thereupon  filed  by  the  hotel 
company,  which  was  overruled  and  judgment  entered  on 
the  verdict. 

The  errors  assigned  in  this  court  are,  first,  that  the  evi- 
"dence  is  insufficient  to  sustain  the  verdict;  second,  error  in 
giving  certain  instructions. 

The  testimony  tends  to  show  that  the  plaintifi*  in  error 
was  conducting  a  large  hotel  on  the  corner  of  13th  and 
Douglas  streets,  in,  the  city  of  Omaha;  that  it  had  an 
-area-way  on  13th  street,  in  which  was  an  elevator  for  bag- 
gage, to  lower  such  baggage  into  the  basement,  this  area- 
way  being  about  twelve  feet  in  depth.  This  area-way  was 
protected  or  apparently  protected  by  a  piece  of  gas  pipe, 
about  seven  feet  six  inches  in  length  and  from  two  to 
three  inches  in  diameter,  which  was  placed  along  the  outer 
edge  of  the  area-way,  about  two  feet  above  the  opening, 
and  apparently  fastened  to  iron  posts.  This  area-way  was 
near  a  public  entrance  to  the  hotel.  Connected  with  the 
hotel  was  a  saloon,  and  Walter,  but  a  few  minutes  before 
the  accident,  had  entered  the  saloon  with  a  friend  and  each 
drank  a  glass  o(  wine«  Walter  and  his  friend  continued 
to  converse  on  some  subject  after  leaving  the  saloon,  and 
going  out  on  13th  street  they  stopped  near  the  area- way 
spoken  of,  and  Walter  leaned  against  the  gas  pipe  guard- 
ing said  area-way,  with  one  of  his  hands  upon  one  of  the 
posts  supporting  the  pipe.  The  testimony  shows  that  he 
supposed  the  said  bar  to  be  perfectly  safe,  and  conversing 
with  his  friend  he  leaned  backward  against  said  gas  pipe, 
when  it  gave  way  and  he  w^as  precipitated  partially  into 
the  area-way,  and  struck  upon  the  end  of  the  spinal 
column,  and  sustained  the  injuries  complained  of.  The 
testimony  tends  to  show  that  the  piece  of  gas  pipe  or  bar 
spoken  of  was  so  arranged  that  it  could  be  taken  out  when 
it  was  desired  to  raise  or  lower  baggage  in  the  elevator, 
and  that  when  the  elevator  was  not  in  use  it  was  to  be  re- 
placed ;  the  testimony  also  tends  to  show  that  for  several 
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days  prior  to  the  accident  the  bar  had  been  in  an  unsafe 
oondition,  and  that  a  witness  called  the  attention  of  one 
of  the  proprietors  of  the  hotel  to  that  fact;  that  people 
were  in  the  habit  of  leaning  against  said  bar^  and  sitting  on 
it,  of  which  the  proprietors  had  notice.  As  to  the  char- 
acter of  the  injuries  sustained  by  Walter,  Dr.  Tilden,  who* 
attended  him  soon  after  the  injury,  testifies : 

Q.  State  where  Mr.  Walter  was,  and  the  condition 
you  found  him  in,  and  what  was  the  trouble? 

A.  I  found  him  on  the  bed,  suffering  pain;  he  seemed 
to  be  suffering  a  good  deal  of  pain ;  I  prescribed  for  him. 
This  morning  I  looked  at  my  book  to  see  how  much  I 
attended  him,  and  the  next  day  I  saw  him  twice;  I  think 
that  they  sent  for  me  the  second  time  next  day;  I  saw 
him,  I  think,  three  or  four  times. 

Q.     What  was  he  complaining  of,  did  be  state  to  you? 

A.  Yes,  he  stated  he  had  pain  principally  in  the  back^ 
the  spine. 

Q.     What  about  the  side? 

A.  He  complained,  I  think,  of  pain  there,  too,  but 
principally  in  the  back,  and  pain  about  the  ribs ;  I  ex- 
amined them  to  see  if  they  were  broken ;  I  think  the  prin- 
cipal pain  was  in  the  back. 

Q.  Do  you  know  whether  or  not  he  was  flighty  at  all, 
out  of  his  head? 

A.  He  seemed  to  be  disturbed  somewhat ;  I  think  that 
he  was  suffering  a  good  deal ;  he  did  not  seem  to  be  en- 
tirely rational. 

Q.     Did  you  examine  the  back? 

A.     Yes,  sir. 

Q.  State  whether  there  were  any  external  appearances 
of  injuries? 

A.  Not  that  I  remember;  it  is  possible  that  he  had 
been  putting  on  mustard  plasters  that  made  the  parts  look 
red,  or  something  that  would  have  prevented  my  seeing 
any  redness* 
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Q.  He  described  to  you  the  fall  that  he  had  on  the 
sidewalk  ? 

A.     Yes,  sir. 

Q.     On  the  edge  of  the  area-way  ? 

A.     Yes,  sir. 

Q.  If  he  struck  on  the  end  of  his  spinal  column,  state 
whether  or  not  it  is  liable  to  produce  injuries  that  are  not 
apparent  on  the  outside? 

A.  Yes,  sir,  a  shock  to  the  spine  that  way  would  pro- 
duce injuries  that  would  not  be  apparent,  and  might  not 
develop  for  months;  that  is  a  common  thing ;  these  spinal 
injuries  and  shocks  are  far-reaching  in  their  consequences 
often. 

Q.     And  may  develop  years  afterwards  ? 

A.     Well,  yes,  months  and  perhaps  years. 

There  is  a  large  amount  of  testimony  tending  to  cor- 
roborate that  of  Dr.  Tilden.  The  hotel  company  intro- 
<luced  a  large  number  of  witnesses  to  prove  that  Walter 
was  addicted  to  the  excessive  use  of  intoxicating  drinks. 
The  most  that  can  be  said  of  this  testimony  is,  that  it  was 
proved  that  he  was  accustomed  to  the  use  of  intoxicating 
liquors ;  as  stated  by  one  of  the  witnesses,  "  I  have  seen 
him  go  into  a  saloon  and  take  a  drink  off  and  on  at  differ- 
ent times;"  but  the  jury  would  be  justified  from  the  testi- 
mony in  finding  that  the  injuries  were  not  attributable  to 
the  use  of  the  liquor.  Upon  a  careful  review  of  the  testi- 
mony there  is  no  doubt  that  it  fully  sustains  the  verdict, 
and  the  first  objection  must  be  overruled. 

The  court  instructed  the  jury  as  follows: 

"1.  This  action  is  brought  for  the  recovery  of  damages^ 
alleged  by  the  plaintiff  to  have  resulted  from  an  injury 
which  he  sustained  by  reason  of  the  carelessness  and  negli- 
gence of  the  defendant,  a  corporation  engaged  in  maintain- 
ing and  conducting  a  hotel  in  this  city. 

"  2.  The  particulars  of  the  alleged  injury  and  negligence 
are  set  forth  in  the  petition,  as  plaintiff  claims  the  facts 
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were,  and  this  will  be  before  you.  The  gist  and  sub- 
stance of  his  complaint  is,  that  he  sustained  serious  bodily 
injuries  by  the  accident  referred  to  in  the  proofs,  that  the 
accident  was  due  splely  to  the  insecure  and  n^ligent  man- 
ner in  which  the  bar  or  portion  of  the  railing  connected 
with  the  accident  was  placed  or  left  by  defendant. 

"3.  It  was  the  duty  of  the  defendant  to  use  and  ob- 
serve reasonable  care  and  caution  in  placing  and  securing 
the  bar  in  question,  and  for  preventing  injuries  or  acci- 
dents to  persons  who  might  be  at  or  near  the  same. 

"  4.  It  was,  likewise,  the  duty  of  plaintiff  to  use  reason- 
able care  and  caution  to  avoid  an  injury  or  accident  to  him- 
self, while  at  and  near  the  bar  and  place  in  question. 

"  5.  If  the  accident  occurred  solely  in  consequence  of 
n^ligeuce,  or  want  of  reasonable  care  or  precaution  on  the 
part  of  defendant,  it  is  liable  for  such  injuries  to  plaintiff 
as  resulted  therefrom. 

"  6.  But,  if  the  accident  was  caused,  either  wholly  or 
in  part,  by  a  want  of  ^reasonable  'care  or  attention  to  his 
situation  on  the  part  of  the  plaintiff,  he  cannot  recover. 
In  other  words,  if  the  accident  was  caused  by  a  want  of 
due  care  on  the  part  of  both  parties  contributing  thereto, 
the  law  will  not  aid  the  plaintiff. 

"  7.  Whether  there  was,  or  was  not,  negligence  or  want 
of  due  care  on  the  part  of  either  the  defendant  or  plaintiff, 
or  both,  is  to  be  determined  by  you,  in  consideration  of  all 
the  facts,  the  situation,  and  surroundings  at  the  time  of 
the  accident,  tested  by  your  judgment  as  practical  men. 
The  court  cannot  lay  down  any  legal  rules  by  which  to  re- 
solve the  question. 

*'  8.  The  want  of  authority  to  make  an  excavation  and 
operate  an  ekvator  in  the  sidewalk  space  where  the  acci- 
dent happened  would  not  render  the  defendant  liable  there- 
for, without  negligence  in  the  method  of  construction,  or 
condition  in  which  the  bar  or  railing  was  suffered  to 
remain. 
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"  9.  If  you  find  forthe  plaintiff,  you  should  allow  hiia 
such  damages  as  are  shown  to.  have  been  the  result  of  the 
injury  which  he  received  at  the  time  of  the  accident,  not 
exceeding  in  any  respect  the  amount  claimed  or  alleged  in 
the  petition.  In  respect  to  plaintiff's  pulmonary  or  other 
ailments  which  manifested  themselves  subsequent  to  the 
accident,  you  will  determine  from  the  evidence  whether 
they  did,  or  did  not,  result  from  the  injuries  sustained  at 
that  time.  If  they  did,  and  this  was  the  sole  cause  of  them, 
or  if  it  developed  them  without  fault  or  negligence  of  the 
plaintiff,  you  should  allow  proper  damages  therefor.  If, 
however,  they  were  the  result,  either  wholly  or  in  part,  of 
negligence,  or  careless  exposure,  or  improper  indulgence 
in  stimulants  on  the  part  of  the  plaintiff,  damages  should 
not  be  allowed  on  account  thereof.  Medical  treatment  and 
expenses  therefor,  and  physical  pain  or  mental  sufferings 
as  a  proper  element  of  damage  to  be  considered." 

The  defendant  below,  plaintiff  in  error,  excepted  to  the 
second  paragraph,  and  now  assigns  the  giving  of  the  same 
for  error.  It  is  said,  in  substance,  that  the  jury  were  led 
to  believe  that  the  facts,  as  set  out  in  the  petition,  were  ta 
be  taken  as  proofs  and  soconsidered  by  the  jury.  This,  how- 
ever, could  not  have  been  the  case.  The  court  said  the  par- 
ticulars of  the  alleged  injury  and  negligence,  as  the  plaint- 
iff claims  the  facts  were,  are  set  forth  in  the  petition;  that 
is,  the  details.  The  court  then  proceeds  to  state  the  gist 
of  the  action.  The  court  does  not  assume  any  facts  to  have 
been  proven,  but  submits  the  questions  to  the  jury.  There 
is  no  prejudicial  error,  therefore,  to  the  plaintiff  in  error. 

Objection  is  made  to  the  fifth  paragraph,  that  "if  the 
accident  occurred  solely  in  consequence  of  negligence  and 
want  of  reasonable  care  and  protection  on  the  part  of  de- 
fendant, it  is  liable  to  plaintiff  for  such  injuries  as  resulted 
therefrom."  It  is  said  that  this  instruction  is  misleading, 
because  it  fails  ta  state,  "provided  the  plaintiff  was  free 
from  contributory  negligence."     But  if  the  accident  oc- 
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curred  soMy  in  consequence  of  the  negligence  of  the  de- 
fendant below,  then  the  plaintiff  below  must  have  been 
free  from  contributory  negligence,  and  the  jury  must  have 
so  understood  it.  . 

Exceptions  were  also  taken  to  paragraphs  seven  and 
nine,  but  as  there  is  no  particular  error  pointed  out  in  the 
same  they  will  not  be  considered. 

In  Oongreve  v.  Smithy  1 8  N.  Y.,  79,  an  action  was  brought  to 
recover  damages  for  personal  injuries  sustained  by  a  young 
child,  by  reason  of  being  precipitated  into  an  area  under 
the  sidewalk,  in  front  of  the  defendant's  premises.  The 
plaintiff  lived  with  his  father,  in  the  second  story  of  the 
building,  over  the  store,  and  the  plaintiff's  father,  by  per- 
mission of  the  defendant,  had  placed  some  of  his  goods  in 
the  area,  but  used  it  only  temporarily,  and  paid  no  rent 
therefor.  The  defendant  was  the  owner  of  the  building, 
but  did  not  occupy  any  portion  of  it.  The  area  extended 
under  the  street,  and  was  covered  by  flagstone.  The  flag- 
stone was  set  by  a  contractor,  who  contracted  to  do  all  the 
work  in  a  workmanlike  and  substantial  manner,  and  to 
furnish  good  and  sufficient  materials  therefor.  A  verdict 
was  rendered  in  favor  of  the  plaintiff  in  the  court  below, 
and  the  question  came  before  the  court  of  appeals,  where 
Strong,  J.,  delivered 'an  opinion,  as  follows:  "The  ver- 
dict of  the  jury  involves  the  finding  that  the  stone  cover- 
ing the  area  was  unsuitable  and  unsafe  for  that  purpose, 
wherefore  it  broke,  and  the  plaintiff  received  the  injury  in 
question.  The  area  was  under  the  surface  of  the  public 
street,  and  was  maintained  for  the  benefit  of  the  property 
of  the  defendant,  and  the  stone  was  placed  over  it  under 
contractors  with  the  defendant  for  the  completion  of  the 
defendant's  building  in  pursuance  of  the  contract.  No 
license  from  the  city  for  the  area  was  proved.  It 
certainly  is  just  that  persons  who,  without  special  au- 
thority, make  or  continue  a  covered  excavation  in  a 
public  street  or  highway,  for  a  private  purpose,  should 
19 
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be  responsible  for  all  injuries  to  individuals  resulting 
from  the  street  or  highway  being  thereby  unsafe  for 
its  appropriate  use,  there  being  no  negligence  by  the  par- 
ties injured,  and  I  entertain  no  doubt  that  a  liability  to  that 
extent  is  imposed  upon  them  by  law.  *  *  *  The 
general  doctrine  is,  that  the  public  are  entitled  to  the 
street  or  highway  in  the  condition  in  which  they  placed  it; 
and  whoever,  w^ithout  special  authority,  materially  obstructs 
it,  or  renders  it  hazardous,  by  doing  anything  upon,  above, 
or  below  the  surface,  is  guilty  of  a  nuisance,  and,  as  in  all 
other  cases  of  a  public  nuisance,  individuals  sustaining 
special  damage  from  it,  without  any  want  of  care  to  avoid 
injury,  have  a  remedy  by  action  against  the  author  or  per- 
son continuing  the  nuisance.  No  question  of  negligence 
can  ariaCy  the  ad  being  wrongful.  It  is  as  much  a  wrong 
to  impair  the  safety  of  a  street  by  undermining  it  as  by 
placing  objects  upon  it.  There  can  be  no  difference  in  re- 
gard to  the  nature  of  the  act  or  the  rule  of  liability, 
whether  the  fee  of  the  lands  within  the  limits  of  the  ease- 
ment is  in  a  municipal  corporation,  or  in  him  by  whom 
the  act  complained  of  was  done;  in  either  case  the  act  of 
injuring  the  easement  is  ill^al."  See  also  Oongreve  v. 
Morgan^  18  N.  Y.,  84.  Dygert  v.  Schenk,  23  Wend., 
446.  And  even  where  there  is  authority  from  the  city 
to  make  the  excavation,  it  is  to  be  done  with  proper 
precautions  to  prevent  accidents  to  travelers.  Bobbins  v. 
ChicagOy  4  Wall.,  657,  679.  Where  an  excavation  is 
made  so  near  a  public  thoroughfare  that  a  person  passing 
along  may  be  precipitated  into  it,  it  is  the  duty  of  the  oc- 
cupant of  the  premises  to  provide  suitable  guards  to  pre- 
vent such  injuries.  Pichard  v.  Smith,  10  C.  B.  (N.  S.), 
470.  Bishop  v.  Trustees,  1  Ell.  &  Ell.,  697.  Hardcastle 
V.  So.  Yorkshire  R.  E.  Co.,  4  H.  &  N.,  67.  Williamson  v. 
Fairer,  32  L.  J.  (Ex.),  173.  Brinks  v.  R.  R.  Co.,  22  L. 
J.  (Q.  B.),  26.  HarmseU  v.  Smyth,  29  L.  J.  (C.  P.),  203. 
Wettor'v,  Dunk,  4  F.  &  F.,  298.     Indemaur  v.  Dames,  L. 
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R.,  1  C.  P.,  274.  And  this  rule  is  particularly  applicable 
near  a  large  hotel,  thronged  with  travelers,  and  on  a  pub- 
lic street  like  13th  street.  The  proprietors  were  well  aware 
that  persons  frequenting  the  hotel  were  in  the  habit  of 
leaning  against  or  sitting  on  the  rail  in  question,  and  they 
were  guilty  of  gross  negligence  in  leaving  it  thus  insecure. 
Considerable  objection  has  been  made  that  Walter  was  not 
a  patron  of  the  hotel,  and  therefore  had  no  right  upon  the 
grounds,  and  for  that  reason  cannot  recover.  It  is  suffi- 
cient to  say  that  he  was  a  patron  of  at  least  one  department 
of  the  hotel — the  saloon,  and  therefore  the  objections  of  the 
plaintiff  in  error  do  not  apply.  But  even  had  he  been  a 
stranger,  it  is  probable  that,  upon  the  facts  proved,  he 
would  have  been  entitled  to  recover.  The  instructions 
were  more  favorable  to  the  hotel  company  than  it  was 
entitled  to.  There  is  no  error  in  the  record,  and  the 
judgment  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Fkancis  M.  Bookwalter,  appellant,  v.  James  F, 
Lansing  and  Samuel  W.  Deffibaugh,  appel- 
lees. 

1 .  Principal  and  Agent :  sale  by  agrnt.  Where  an  agent  for 
tbe  sale  of  real  estate  conceals  from  his  principal  material  facts 
relative  to  the  valne  of  the  property  to  be  sold,  and  by  a  snbter- 
fage  fraudulently  parchases  the  property  from  his  principal  in 
the  name  of  another,  for  less  than  its  valne,  the  principal  may, 
by  proper  proceedings  in  equity,  rescind  the  sale  and  require  a 
reconveyance  of  the  property  from  the  agent.  But  this  rule 
■would  have  no  application  if  the  agent,  in  good  faith  and  with- 
out any  design  to  obtain  the  property  for  liimself,  sold  it  to  a 
parchaser,  reported  the  sale  to  his  principal,  giving  the  terms 
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and  conditions  thereof,  and  after  the  ratification  of  the  sale  by 
the  principal,  purchased  the  land  from  the  partj  to  whom  it  had 
been  sold  and  received  a  conveyance  from  him,  no  fraud  having 
be^n  perpetrated  against  his  principal. 

3.  Trial.  Questions  of  fact  are  for  the  trial  court  to  determine,  and 
a  decision  thereon  will  not  be  molested  by  an  appellate  court 
unless  manifestly  wrong. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Hayward  J. 

Harwood,  Ames  &  Kelly y  for  appellant,  cited :  Gardner 
t?.  Ogdeuy  22  N.  Y.,  327.  Morgan  v.  Hardy,  16  Neb., 
427.  Davoue  v,  Faymingy  2  Johns.  Ch.,  252.  Rixkman 
V.  Bet^ghok,  37  N.  J.  Law,  437.  Fry  v.  PlaU,  32  Kan., 
62.  Ferguson  v.  Denty  24  Fed.  Ilep.,  412.  Brown  v.  Fost, 
1  Hun,  304.     Ingle  v.  Hartmany  37  Iowa,  274. 

J.  W.  Lansing  and  Sawyer  &  Snell,  for  appellees,  cited : 
Ahlman  v.  Meyer y  19  Neb.,  66.  Stalcy  v.  Murphy y  47  111., 
244.  Grymes  v.  SaunderSy  3  Otto,  55.  Brown  v.  Waters, 
7  Neb.,  424. 

Keese,  Ch.  J. 

This  action  was  brought  by  plaintiflF,  in  the  district  court 
of  Lancaster  county,  against  defendants,  to  set  aside  a  deed 
to  real  estate.  The  allegations  of  the  petition  may  be 
briefly  stated  to  l)e,  that  plaintiff  is  a  citizen  of  the  state  of 
Ohio,  and  was,  on  and  prior  to  the  9th  day  of  September, 
1885,  the  owner,  in  fee  simple,  of  a  tract  of  land  known 
as  block  nine  in  East  Lincoln ;  that  on  and  prior  to  that 
date  he  had  employed  defendant,  Lansing,  who  was  a  citi- 
zen of  Lincoln,  and  engaged  in  the  basiness  of  real  estate 
agent  and  broker,  in  said  city  of  Lincoln  ;  that  at  the  time 
mentioned,  plaintiff,  being  a  resident  of  another  state,  was 
not  familiar  with,  and  was  ignorant  of  the  values  of  real 
estate  and  of  the  proi)erty  mentioned ;  but  that  Lansing, 
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by  his  long  residence  and  acquaintance,  and  the  nature  of 
his  business,  was  thoroughly  informed  as  to  said  value, 
and  that  plaintiff,  as  defendant  well  knew,  reposed  full 
confidence  in  his  skill,  judgment,  and  integrity  in  the  man- 
agement and  sale  of  plaintiff's  property ;  that  on  or  about 
said  date,  the  defendant,  Lansing,  seeking  and  contriving 
to  cheat  and  defraud  plaintiff,  by  taking  advantage  of,  and 
abusing  the  confidence  reposed,  informed  plaintiff  by  letter 
that  he  had  sold  said  block  nine,  at  its  fair  and  reasonable 
market  value,  to  the  defendant  Deffibaugh,  whom  Lansing 
represented  as  residing  at  Bedford,  Bedford  couuty,  Penn- 
sylvania, for  the  agreed  price  of  $3,000,  $1,500  thereof  to 
be  paid  in  cash,  upon  the  delivery  of  the  deed,  and  $1,500 
to  be  paid  in  one  year,  secured  by  mortgage  on  the  property. 
Plaintiff  alleges  that,  relying  on  the  statement  and  repre- 
sentations made  by  Lansing,  he  affirmed  the  sale,  and  exe- 
cuted, acknowledged,  and  delivered  a  deed  of  that  date  to 
Deffibaugh,  and  transmitted  the  same  to  defendant  Lan- 
sing, for  delivery,  pursuant  to  said  pretended  contract  of 
sale,  and  that  Lansing  remitted  to  plaintiff  the  sum  of 
$1,400  in  cash  and  the  mortgage,  executed  according  to 
the  agreement,  for  $1,500,  reserving  $100  in  cash  as  his 
commission  for  perfecting  the   sale.      It  is  alleged  that 
Lansing  had  not  at  said  time  negotiated  a  sale  of  the  block 
to  Deffibaugh,  or  to  any  other  person;  that  Deffibaugh 
did  not  reside  in  Pennsylvania,  but  that  he  was  a  resident 
of  Lincoln,  was  without  means  and  of  no  pecuniary  re- 
sponsibility, and  was,  and  for  a  long  time  prior  thereto 
had  been,  in  the  employ  of  defendant  as  a  coachman  and 
man  of  general  work  about  defendant's  residence  and  build- 
ingfe  in  the  city ;  and  that  the  sole  object  and  purpose  of 
•  defendant  Lansing,  in  making  the  statement  referred  to, 
and  inducing  plaintiff  to  convey  the  block  to  Deffibaugh, 
was  to  enable  defendant  Lansing  to  pro<'ure  the  title  thereto 
in  his  own  name  and  for  his  own  use,  for  a  sum  greatly  be- 
low what  defendant  Lansing  then  knew  to  be  its  fair  and 
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reasonable  market  value ;  that  prior  to  the  letter  reporting 
the  sale,  defendant  Lansing  had  been  offered  $6,000  in  cash 
for  the  property,  and  at  the  time  well  knew  the  value  to 
be  of  at  least  $9,000 ;  that  the  deed  was  received  in  tlie  city 
of  Lincoln  on  the  14th  day  of  September,  but  prior  to  the 
date  of  its  being  filed  for  record  in  the  clerk's  office,  and 
the  date  at  which  the  mortgage  from  Deffibaugh  to  the 
plaintiff  purports  to  have  been  executed  and  filed  for  rec- 
ord, Deffibaugh  conveyed  the  property,  subject  to  the  mort- 
gage, to  defendant  Lansing,  Lansing  assuming  and  agree- 
ing to  pay  the  mortgage;  that  Deffibaugh  never  at  any 
time  paid  to  plaintiff,  or  to  Lansing,  or  to  any  otlier  person, 
the  said  sum  of  $1,400  transmitted  to  plaintiff  by  defend- 
ant Lansing,  or  any  other  sum,  for  or  on  account  of  the 
pretended  purchase,  but  that  the  money  was  furnished  and 
paid  by  Lansing  out  of  his  own  means,  and  the  deed  pro- 
cured to  be  executed  by  plaintiff  to  Deffibaugh  was  but  a 
device  on  the  part  of  Lansing  to  defraud  plaintiff  out  of 
said  land ;  that  at  the  time  of  the  execution  of  the  deed 
plaintiff  relied  upon  the  false  representations  of  Lansing, 
fully  believing  the  same  to  be  true,  and  that  Lansing 
had  sold  the  land  to  Deffibaugh  in  good  faith,  for  $3,000, 
and  that  the  same  was  the  full  market  value  of  the  prop- 
erty ;  that  during  the  year  1885,  on  account  of  the  pro- 
posed building  into  the  city  of  Lincoln  of  the  Missouri 
Pacific  and  the  Fremont,  Elkhorn  &  Missouri  Valley  rail- 
roads, and   other  projected   enterprises  at  said  city,  the 
real  property  therein  had  greatly  advanced  in  value,  but 
of  which  plaintiff  was  ignorant,  and  of  which  Lansing  was 
well  acquainted ;  but  that  Lansing,  for  the  purpose  of  de- 
frauding plaintiff,  and  with   the  intention  of  procuring 
plaintiff's  property  for  a  price  below  its  real  value,  con- 
cealed this  knowledge  from  plaintiff.     The  prayer  of  the 
petition  is,  that  the  defendants  be  enjoined  from  transfer- 
ring or  incumbering  the  property,  and  that  the  conveyance 
be  set  aside,  and  that  defendant  Lansing  be  directed  to  re- 
convey  the  property  to  plaintiff. 
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The  answer  of  defendants  denies  the  allegations  of  the 
petition,  so  far  as  any  concealment  or  fraudulent  purpose 
or  act  might  be  alleged;  admits  the  ownership  of  plaintiff 
in  the  property  in  question,  prior  to  the  9th  day  of  Sep- 
tember, 1885,  and  that  defendant  Lansing  was  employed 
by  plaintiff  to  look  after  and  take  care  of  the  plaintiff's 
proi)erty,  to  collect  rents,  pay  taxes,  and  also  in  trying  to 
obtain  offers  of  purchase  for  the  real  estate  owned  by 
plaintiff  in  and  about  Lincoln,  and  submitting  them  to 
plaintiff  for  his  approval  and  action  therein,  and  if  the 
offers  of  purchase  were  accepted  by  plaintiff  and  the 
sale  made,  then  defendant  was  paid  by  plaintiff  a  commis- 
sion for  the  finding  of  the  purchaser,  and  not  otherwise. 
With  this  exception,  the  agency  of  Lansing  is  denied.  It 
is  alleged  that  shortly  prior  to  the  ninth  day  of  September, 
1885,  defendant  Lansing  was  directed  by  plaintiff  to  try 
to  find  a  purchaser  of  the  property  in  question  for  the  sum 
of  13,000,  the  price  fixed  by  plaintiff,  and  in  pursuance  of 
said  order  and  direction,  Lansing,  from  that  time  on  until 
the  date  of  the  purchase,  tried  to  find  and  obtain  an  offer 
of  $3,000  for  the  property,  and  was  unable  to  do  so  until 
the  date  mentioned.  But  that  on  said  date  he  received  an 
offer  for  said  property,  and  submitted  the  same  to  plaintiff 
for  his  approval,  and  if  satisfied  the  plaintiff  was  requested 
to  approve  the  same  and  execute  a  deed  therefor;  that 
plaintiff  had  often  visited  the  city  of  Lincoln,  and  was 
well  advised  of  the  true  value  of  real  estate,  and  that  the 
price  at  which  the  property  was  sold  was  fair  and  reason- 
able; that  at  the  time  he  received  the  offer  and  transmitted 
it  to  plaintiff,  defendant  Lansing  had  no  intention  what- 
ever of  purchasing  the  property,  but  acted  in  good  faith, 
and  it  was  not  until  he  had  been  disap^winted  by  Deffibaugh, 
in  his  failure  to  meet  the  first  payment,  that  he,  Lansing, 
procured  Deffibaugh  to  make  to  him  the  deed  to  the  prop- 
erty, and  upon  which  he  then  furnished  the  money  out  of 
his  own  funds. 
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The  reply  consisted  of  a  denial  of  the  allegations  of  the 
answer. 

The  cause  was  tried  to  the  district  court,  the  result  of 
such  trial  being  a  decree  in  favor  of  defendant  Lansing^ 
and  a  dismissal  of  the  plaintiff's  action.  From  this  decree 
plaintiff  appeals. 

As  we  view  the  case,  our  decision  must  be  based  more 
upon  an  examination  of  the  evidence  submitted  to  the  trial 
court,  than  upon  questions  of  law.  For  the  purposes  of 
this  case,  we  may  assume  that  the  relations  existing  between 
plaintiff  and  defendant  were  of  such  a  confidential  nature 
as  to  preclude  the  latter  from  dealing  with  the  former  with 
respect  to  the  land  in  controversy,  or  purchasing  the  same 
from  him,  without  acquainting  him  of  the  identity  of  the 
purchaser,  and  putting  him  in  full  possession  of  all  of  defend- 
ant's own  knowledge  coucerning  the  value  of  the  land,  the 
condition  of  the  market,  and  such  other  facts  as  plaintiff 
was  ignorant  of  affecting  its  value ;  for  if  defendant  was 
the  agent  of  plaintiff,  for  the  purpose  of  selling  his  real 
estate,  and  by  fraudulently  concealing  from  plaintiff  the 
condition  of  the  market,  or  circumstances  afliecting  the 
land  which  would  make  it  appreciate  rapidly  in  value,  and 
for  the  purpose  of  carrying  out  his  fraudulent  scheme  pro- 
cured the  deed  to  be  made,  to  DefBbaugh,  in  order  that  he 
might  more  perfectly  practice  his  fraud  upon  plaintiff,  he 
could  not  hold  the  title  thus  obtained.  But  a  material 
question  involved  in  this  inquirj'  is,  was  the  purchase  made 
by  Lansing  substantially  for  his  own  use,  and  did  he  pro- 
cure a  conveyance  from  plaintiff  to  Deffibaugh  as  a  device 
or  means  for  obtaining  a  title,  without  the  knowledge  of 
plaintiff,  for  the  purpose  of  avoiding  suspicion  as  to  the 
real  nature  of  the  transaction? 

We  have  carefully  examined  the  testimony  contained  in 
the  bill  of  exceptions,  and  cannot  see  that  the  finding  of 
the  district  court  in  favor  of  defendant  upon  this  question 
is  unsupported  by  it. 
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It  is  allied  by  plaintiff,  and  admitted  by  defendant, 
both  by  his  answer  and  in  his  testimony,  that  Defiibaugh 
was  a  man  of  little,  if  any,  means,  and  was  in  the  employ 
of  defendant,  and  had  been  for  a  year  and  a  half.  But 
defendant  testified  that  the  sale  was  made  to  DeiSbaugh  in 
the  utmost  good  faith,  and  that  no  suggestion  had  been 
at  any  time  made  by  either  of  them,  or  by  any  one  else, 
tbat  the  purchase  should  be  for  the  benefit  of  defendant. 
It  is  shown  that  plaintiff  had  instructed  defendant  to  sell 
the  property  for  $3,000,  one-half  cash,  the  balance  on  time, 
secured  by  mortgage,  and  that  defendant  had  sought  and 
•endeavored  to  sell  the  property  at  the  price  named.  It  is 
«liown  that  on  the  14th  day  of  August,  1885,  one  Starr, 
who  was  also  in  the  employ  of  defendant,  submitted  to 
plaintiff,  through  defendant,  a  proposition  to  purchase  one- 
half  of  the  block  for  $1,500,  upon  the  same  terms  as  to 
payment  as  asked  by  plaintiff  in  case  of  the  sale  of  the 
whole  block.  On  the  26th  of  August,  plaintiff  wrote  de- 
fendant, declining  to  accept  this  offer,  saying,  "You  ask 
if  I  would  sell  the  west  half  of  block  nine.  East  Lincoln, 
for  $1,500,  $700  cash,  year,  eight  per  cent  interest.  I 
would  not  like  to  sell  the  best  half  in  that  way  or  for  that 
price.  I  think  I  must  have  $3,000  for  the  whole  of  it, 
and  as  much  cash  as  possible."  This  offer  was  made  pur- 
suant to  an  understanding  with  Mr.  Talbot,  that  if  Starr 
•could  purchase  half  of  the  block,  he  would  take  one-fourth 
and  Mr.  Talbot  the  other,  making  four  lots  each.  This 
proposition  being  rejected  by  plaintiff,  defendant  sought  to 
find  a  purchaser  for  the  other  half  of  the  block,  and  by 
consolidating  the  two,  dispose  of  the  whole.  He  testifies 
that  shortly  before  the  9th  of  September,  or  day  of  sale, 
he  saw  Dcffibaugh  conversing  with  a  real  estate  agent  upon 
the  street,  and  ascertained  from  him  that  the  agent  was 
trj'ing  to  sell  him  property  in  Lincoln,  and  that  he  thought 
of  purchasing,  as  he  expected  some  money  from  relatives 
in  the  East.     Deffibaugh's  sister,  at  that  time,  had  $200  in 
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the  possession  of  defendant,  which  he  knew  could  be  used 
in  making  the  purchase.  He  proposed  to  DefBbaugh  that 
he  purchase  the  other  half  of  the  block  in  question,  wput 
with  him  to  see  it,  and  Deffibaugh  concluded  to  make  the 
purchase.  It  was  then  agreed  that  the  deed  should  be 
made  to  DeflBbaugh,  and  he  would  in  turn  convey  one-half 
of  the  property  to  Starr.  The  deed  was  forwarded  to 
plaintiff  for  his  signature,  with  a  letter  containing  a  state- 
ment of  the  sale  to  DefBbaugh.  The  sale  was  approved, 
the  deed  executed  and  forwarded  to  a  bank  in  Lincoln  for 
delivery  upon  the  payment  of  the  part  of  the  purchase 
money  which  was  to  be  in  cash,  and  the  execution  of  the 
proper  note  and  mortgage  for  the  remainder.  At  the 
same  time  plaintiff  telegraphed  defendant  that  he  desired 
to  leave  his  home  in  a  few  days  for  a  time,  and  urging 
that  the  matter  be  closed  up  at  once,  so  that  he  might 
receive  the  money  and  papers  before  going.  About  the 
14th  of  September,  1885,  defendant  was  notified  that  the 
deed  had  been  received  by  the  bank.  He  then  informed 
Deffibaugh  of  the  fact,  but  Deffibaugh  had  not  yet  received 
his  money,  and  could  not  make  the  payment.  Defendant 
then  stated  to  Deffibaugh  that  he  would  advance  the 
money  for  him,  and  Deffibaugh  could  convey  the  land  to 
him,  defendant,  and  after  he  received  his  money  and  made 
the  payment  defendant  would  reconvey  to  Deffibauglu 
About  this  time  a  difficulty  arose  between  Deffibaugh  and 
Starr  as  to  the  manner  of  conveying  the  property  to  Starr,, 
both  Starr  and  Talbot  desiring  to  own  their  part  of  the 
block  in  severalty,  while  neither  Deffibaugh  nor  defendant 
desired  a  division.  Talbot  had  made  his  check  in  favor 
of  Starr  for  the  money  which  was  to  be  furnished  by  him, 
which  check  had  been  delivered  and  held  by  Starr.  But 
upon  their  failing  to  agree  as  to  the  division  of  the  prop- 
erty, the  check  was  afterwards  returned  to  Talbot  and  de- 
stroyed, and  both  Talbot  and  Starr  declined  to  proceed 
further  with  the  trade.     Deffibaugh  failed  to  receive  suf- 
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ficient  money  to  make  his  payment^  and  the  title  continued 
to  remain  in  defendant.  If  this  was  true,  we  fail  to  see 
any  want  of  good  faith  on  the  part  of  defendant.  If,  as 
he  says,  he  had  no  design  or  purpose  of  procuring  the  title 
himself,  and  had  no  knowledge  that  those  who  had  agreed 
to  purchase  would  fail  to  carry  out  their  contract,  until 
after  the  deed  had  been  received  in  Lincoln,  and  after  he 
had  been  notified,  both  by  telegraph  and  by  letter  from 
plaintiff,  to  push  the  sale  to  a  completion  as  rapidly  as 
possible,  and  afl«r  he  had  agreed  to  and  had  advanced  the 
money  for  DeflBbaugh,  upon  the  supposition  that  Deffi- 
baugh  would  still  be  able  to  carry  out  his  contract,  that 
upon  Deffibaugh's  subsequent  failure  he  had  accepted  the 
title  from  him,  and  assumed  the  payn^ent  of  the  mortgage 
to  mature  one  year  from  the  date  of  purchase,  we  are  unable 
to  say  that  the  district  court  erred  in  finding  that  the  sale 
to  Deffibaugh  by  defendant  was  bona  fide,  and  that  the 
purchase  or  taking  of  the  title  was  in  good  faith. 

It  is  insisted  that,  about  the  time  of  this  purchase,  the 
Missouri  Pacific  Railroad  Company  and  the  Fremont,  Elk- 
horn  and  Missouri  Valley  Railroad  Company  had  decided 
to  build  their  roads  into  the  city  of  Lincoln,  and  that  a 
general  and  rapid  appreciation  of  values  of  real  estate 
was  the  result ;  and  that  on .  the  9th  day  of  September, 
1885,  the  date  of  the  transmittal  of  the  deed  to  plaintiff 
for  his  signature,  the  street  railway  company  had  deter- 
mined to  construct  a  line  of  its  road  eastward  on  O  street 
to  27th,  terminating  near  the  property  in  question,  which 
would  also  add  to  its  value,  and  that  these  facts  were  not 
communicated  to  plaintiflF  by  defendant. 

We  presume  that  this  could  make  no  difference,  if  the 
sale  was  actually  made  to  Deffibaugh  in  good  faith  by 
defendant.  But,  if  made  for  the  purpose  of  procuring  the 
title  on  the  part  of  defendant,  they  would  be  important. 
As  to  the  construction  of  the  street  railway,  defendant  tes- 
tifies that,  at  the  time  of  sending  the  deed  to  plaintiff  for 
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his  signature,  and  during  all  the  time  of  his  n^otiation 
of  the  sale  to  Deffibaugh  and  Starr,  he  had  no  knowledge 
whatever  of  the  purpose  of  the  street  railway  company  to 
construct  its  road  on  O  street,  and  there  is  no  testimony  to 
flhow  that  he  did.  As  to  the  oonstruction  of  the  other 
roads  referred  to,  it  does  not  very  definitely  appear  what 
.advancement  had  been  made,  but  of  this  plaintiff  was  not 
•entirely  ignorant;  for  in  a  letter  of  May  13, 1885,  defend- 
ant wrote  him  saying  that  the  railroad  project  was  talked 
of,  but  nothing  definite  had  been  done ;  so  that,  upon  the 
face  of  this  record,  we  cannot  see  that  any  important  facts 
«of  which  defendant  had  knowledge,  and  plaintiff  had  not, 
were  concealed  by  defendant. 

The  deed  forwarded  to  plaintiff,  by  defendant  for  exe- 
tjution,  was  written  so  as  to  convey  "  unto  Samuel  W.  Def- 
fibaugh, of  the  county  of  Bedford,  and  state  of  Pennsyl- 
vania," the  property  in  question.  This,  it  is  insisted,  was 
«o  written  for  the  purpose  of  deceiving  plaintiff  as  to  who 
the  real  purchaser  was,  and  since  it  is  admitted  that  Deffi- 
baugh was  in  the  employ  of  defendant,  and  that  defendant 
well  knew  he  resided  in  Lincoln,  this  fact,  unexplained, 
"would  tend  to  show  an  improper  motive  on  the  part  of 
defendant.  But  upon  this  point  defendant  testified  that 
the  deed  was  not  in  his  handwriting,  but  in  that  of  Mr. 
Starr ;  that  Starr  was  a  clerk  in  defendant's  office,  and 
drew  deeds  and  other  instruments  for  defendant;  that 
defendant  wrote  the  letter  and  instructed  Starr  to  prepare 
the  deed  conveying  the  land  to  Deffibaugh,  which  Starr 
•did,  placing  it  with  the  letter  and  forwarding  it  to  the 
plaintiff;  but  that  the  deed  was  never  seen  by  defendant 
until  afler  its  return  to  Lincoln,  executed  by  plaintiff; 
that  he  had  no  knowledge  of  the  recital  referred  to,  and 
that  it  was  not  made  upon  any  suggestion  or  intimation  on 
his  part. 

It  is  contended  that  the  property  was  of  much  greater 
value  than  the  amount  for  which  it  was  sold,  and  of  which 
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fiict  defendant  had  full  knowledge.  Upon  this  part  of  tho 
case  there  were  a  number  of  witnesses  ei^amined.  On  the 
part  of  plaintiff,  Mr.  Horn  and  Mr.  Tuttle  testified  that 
the  property  was  worth  about  $8,000;  Mr.  McMurtry 
from  $4,800  to  $6,400;  Mr.  Hoxie,  $7,200.  On  the  part 
of  defendant,  Mr.  Tucker  testified  that  the  property  was 
worth  $3,000,  Mr.  Atkin,  $3,200;  Mr.  Hooper,  from 
$3,100  to  $3,200 ;  Mr.  Andrus,  from  $2,500  to  $3,500; 
Mr.  Tibbetts,  $3,200;  Mr.  Brace,  $3,200.  Upon  this 
question  there  seems  to  have  been  a  sharp  conflict,  the  pre- 
ponderance of  testimony  being  rather  in  favor  of  defend- 
ant. It  is  shown  by  Mr.  Andrus  that  on  the  last  of 
August,  or  the  first  of  September,  defendant  offered  him 
the  property  for  $3,000,  and  by  Mr.  Tibbetts  that  about 
the  first  of  September  Mr.  McManigal  offered  it  to  hini 
for  $3,000,  both  parties  declining  to  purchase.  These 
questions  of  fact  were  all  submitted  to  the  trial  court, 
and  its  findings  thereon,  by  the  uniform  decisions  of  this 
court,  are  entitled  to  the  same  consideration  as  the  verdict 
of  a  jury  would  be,  under  like  circumstanc^es.  We  are  not 
only  not  prepared  to  say  that  the  decision  is  unsupported 
by  the  evidence,  but  are  impressed  with  the  belief  that  it 
is  amply  supported  thereby.  It  is  quite  true  that  about 
the  time  of  this  transfer,  or  prior  tliereto,  that  real  estate 
in  the  city  of  Lincoln  had  increased  in  value  at  a  very 
rapid  rate,  and  that  since  this  purchase  the  property  has 
been  of  much  greater  value  than  was  realized  by  plaintiff, 
but  that  fact  will  not  be  sufficient  to  avoid  the  sale,  if  made 
to  Deffibaugh  by  defendant,  in  good  faith.  Neither  would 
it  aflTect  the  rights  of  defendant,  if^  after  the  transfer,  he^ 
by  a  contract  with  Deffibaugh,  became  the  owner. 

We  therefore  think  the  judgment  and  decree  of  the  dis- 
trict court  must  be  affirmed^  which  is  done« 

JUDGJCEJ^T  AFFXRMKD. 

The  other  judges  eoncur.. 


302      SUPREME  COURT  OF  NEBRASKA, 

Black  V.  Stein. 


William  Black,  plaintiff  in  error,  v.  Henry 
Stein,  Overseer  of  Road  District  No.  5, 
defendant  in  error. 

Soads:  establishment:  opening.  Under  section  31  of  chapter 
78  of  the  statutes,  providing  for  the  establishment  of  roads, 
ffeldy  That  a  party  having  dae  notice,  under  said  statute,  of  the 
establishment  of  a  public  road  over  his  premises,  and  having 
neglected,  within  the  time  provided,  to  remove  his  fences,  the 
enforcement  of  penalty  and  costs  for  such  neglect  is  not  an 
abridgement  of  his  rights  under  sections  3  and  15  of  article  I.  of 
the  constitution  of  this  state,  and  he  is  not  thereby  deprived  of 
his  property  without  due  process  of  law. 

Error  to  the  district  court  for  Hayes  county.  Tried 
below  before  Gaslin,  J. 

E.  W.  Metcalfe  and  /.  N.  Lucaa,  for  plaintiff  in  error. 

J.  Byron  Jennings^  for  defendant  in  error. 

Cobb,  J. 

This  cause  was  brought  on  a  petition  in  error  to  review 
the  judgment  of  the  district  court  of  Hayes  county  against 
the  plaintiff  in  error  for  $72  penalty  and  $29.70  costs,  on 
the  following  petition : 

"That  on  October  6,  1885,  the  county  board  of  said 
county  established  a  public  road  which  passed  through  and 
on  the  following  enclosed  land,  not  planted  or  sowed  with 
crops:  The  N.  E.  i,  Sec.  22,  Tp.  5,  R.  32  west;  that  on 
November  14,  1885,  C.  S.  Boyd,  the  duly  appointed  and 
qualified  overseer  of  said  road  district,  through  and  in 
which  said  road  so  established  passes  through  and  on  said 
land,  gave  the  plaintiff  in  error  herein,  who  was  the  owner 
and  occupant  of  said  land,  notice  in  writing  to  remove  his 
fence  from  the  line  of  said  road  within  sixty  days ;  that 
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tlic  plaintiff  in  error  permitted  his  fence  to  remain  on  the 
line  of  said  road  for  seventy-two  days  after  the  expiration 
of  said  sixty  days'  time  allowed  by  law  to  remove  the 
same/' 

To  this  complaint  the  defendant  below  appeared  and 
answered  by  a  general  denial  of  all  all^atious,  and  this 
issue,  on  the  testimony,  was  submitted  to  the  court  May 
19,  1886,  and  judgment  was  rendered  for  the  plaintiff  be-' 
low,  as  such  road  overseer,  for  the  use  and  benefit  of  the 
school  fund,  the  sum  of  $72,  and  costs  of  suit  No  bill  of 
exceptions  accompanied  the  record,  nor  was  any  taken  on 
the  trial  in  the  court  below.  It  is  not  apparent  what  tes- 
timony was  given  to  the  trial  court,  but  it  is  lo  be  pre- 
sumed that  the  weight  of  evidence,  if  not  all  the  evidence 
on  the  issue,  was  with  the  judgment  plaintiff. 

The  plaintiff  in  error  assigns  in  his  petition  for  causes 
of  review : 

I.  That  the  judgment  is  contrary  to  law. 

II.  That  the  judgment  is  not  sustained  by  the  evidence. 

III.  That  the  judgment  is  not  sustained  by  suflScient 
evidence. 

As  to  the  first  objection,  section  31  of  chapter  78,  title 
Roads,  Compiled  Stat,  1887,  provides  that,  "Whenever 
a  public  road  is  ordered  to  be  established  or  altered,  ac- 
cording to  the  provisions  of  this  chapter,  which  road  shall 
pass  through  or  on  inclosed  land  not  planted  or  sowed 
with  crops,  the  road  overseer  shall  give  the  owner  or  oc- 
cupant of  such  land  sixty  days'  notice  in  writing  to  remove 
his  fences.  If  such  owner  or  occupant  does  not  remove 
his  fences  within  sixty  days  after  such  notice,  the  overseer 
shall  cause  the  same  to  be  removed  and  the  road  opened 
and  worked ;  and  such  owner  shall  forfeit  the  sum  of  one 
dollar  for  every  day  he  shall  permit  his  fence  to  remain 
after  the  expiration  of  said  sixty  days,  and  shall  pay  all 
necessary  cost  of  removal,  to  be  collected  by  said  overseer 
before  any  justice  of  the  peace  having  jurisdiction,  for  the 
use  and  benefit  of  the  school  fund." 
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The  cause  came  up  to  the  district  court  by  appeal^  and 
was  submitted  by  agreement  in  writing  to  be  tried  to  the 
court  without  the  intervention  of  a  jury.  It  was  therefore 
brought,  as  appears  of  record,  in  strict  compliance  with 
the  statute,  and  judgment  was  rendered  in  strict  conform- 
ity thereto.     The  first  objection  is  therefore  overruled. 

As  to  the  second  and  third  objections,  there  is  nothing- 
*of  record,  and  nothing  within  view  of  the  court,  upon 
which  to  predicate  the  want  of  evidence  or  to  illustrate  the 
want  of  sufficient  evidence  to  fully  sustain  and  justify  the 
judgment  of  the  court. 

Counsel  for  plaintiff,  in  their  brief  of  points  for  con- 
sideratioii;  claim  that  the  statute  on  which  judgment  was- 
rendered  is  **  entirely  arbitrary '^  and  in  conflict  with  cer- 
tain inalienable  rights  of  plaintiff  secured  by  sections  1,  3, 
and  15,  of  article  I.  of  the  Constitution  of  this  state — ^that 
he  shall  not  be  deprived  of  property  without  due  process 
of  law,  and  that  tiie  penalty  shall  be  proportioned  to  the 
offense. 

It  is  not  thought  that  these  guarantees  have  been  vio- 
lated in  this  instance ;  but,  if  otherwise,  sufficient  evidence 
of  the  fact  should  have  been  brought  to  the  trial  court  be- 
low, or  made  apparent  in  proi>er  form  to  be  reviewed.  The 
judiciary  of  the  trial  courts  of  this  state,  learned  and  con- 
scientious as  the  judges  are,  has  had  the  power  and  will  to^ 
successfully  avert  the  serious  shocks  and  accidents  which 
may  have  been  directed  against  those  inalienable  privileges 
of  the  citizen  secured  by  the  bill  of  rights* 

The  salient  features  of  the  present  statute  of  public  roads 
had  been  in  force  for  more  than  ten  years  prior  to  this  suit^ 
and  had  been  conformed  to  by  the  public.  It  provides 
notice  to  the  citizen  of  the  proposed  construction,  an  in- 
quest of  damages  to  property,  payment  therefor,  hearing 
and  redress  of  a  county  board,  and  appeal  thence  to  the 
district  court.  None  of  these  were  denied  the  plaintiff^ 
but  he  availed  himself  of  all.    He  was  not,  therefore,,  de- 
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prived  of  property  without  due  process  of  law.  He  was 
charged  with  the  public  expense  imposed  by  statute,  of  re- 
moving private  property  from  the  highway  after  sixty 
days'  notice  and  refusal  to  comply  with  the  law.  He  was 
charged  with  the  statutory  penalty  of  this  refusal,  which 
he  voluntarily  took  upon  himself,  and  therefore  does  not 
seem  to  have  the  best  argument  of  the  case  or  any  lawiul 
cause  of  complaint. 
The  judgment  below  is  affirmed. 

Judgment  affibmeb* 
The  other  judges  concur. 


Frank  Hanks,  plaintiff  in  error,  v.  Henry  Stein, 
Overseer  of  Road  District  No.  5,  defendant. 

Error  to  the  district  court  for  Hayes  county.  Tried 
below  before  Gaslin,  J. 

Same  counsel  as  in  preceding  case. 

Cobb,  J. 

This  cause  was  brought  on  petition  in  error  from  the 
judgment  of  the  district  court  of  Hayes  county  in  favor  of 
the  defendant  in  error  for  the  use  and  benefit  of  the  school 
fund  for  $63  penalty  and  $25.55  costs,  under  section  31^ 
chapter  78  of  the  statutes,  entitled  "  Roads.'* 

There  was  a  stipulation  of  the  parties,  July  7,  1887, 
that  this  case  br  submitted  to  the  court  upon  the  same  is- 
sues raised  in  the  case  of  Blaok  v.  Stein,  and  that  the  court 
render  the  same  decision  as  in  the  foregoing  case. 

The  judgment  of  the  district  court  is  therefore  affirmed. 


Judgment  affirmed. 


The  other  judges  concur. 
20 
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f  28  906       John  Segear,  plaijs'tiff  in  error,  v.  Lillie  Segeab, 
l-lf  HI  defendant  in  error. 

65  m\ 

1.  Divorce  and  Alimony.    The  proyisions  of  section  4,  chapter 

25,  Ck)mpiled  Statutes,  providing  for  the  payment  of  alimony, 
afford  a  just  and  reasonable  remedy,  and,  except  in  extraordi- 
nary cases,  none  other  will  be  resorted  to  for  the  enforcement  of 
judgments  or  ordeia  in  cases  of  alimony  or  maintenance. 

2.  .  In  an  action  for  divorce  by  the  vrife,  on  grounds  of  ex- 
treme cruelty  and  gross  neglect  of  support,  the  judgment  of  the 
district  court  will  be  affirmed  where  there  is  sufficient  evidence 
to  support  it. 

Error  to  the  district  court  for  Holt  county.  Tried  be- 
low before  Tiffany,  J. 

Ultley  <k  SmaUy  for  plaintifiF  in  error,  cited  :  6  Waite's 
Practice,  139.  17.  S.  v.  Hudson,  7  Cranch,  32.  Yates  v. 
People^  6  Johns.,  337.  Neiohouse  v,  Newbouse,  12  P-^^^. 
Eep.,  422.  Const.,  Sec.  20,  Art.  I.  State  v.  Jaynes,  19 
Neb.,  697. 

No  appearance  for  defendant  in  error. 

Cobb,  J. 

This  action  was  brought  by  the  wife  against  the  husband, 
before  the  district  court  of  Holt  county,  under  the  provis- 
ions of  Chap.  25,  Comp.  Statutes,  for  divorce  and  alimony, 
on  the  grounds  of  extreme  cruelty  and  gross  neglect  of 
support. 

The  petition  claimed  alimony  out  of  the  husband's  own- 
.ership  of  neat  cattle  valued  at  $185,  and  of  his  pre-emp- 
tion and  timber  culture  rights,  under  laws  of  the  United 
States,  in  two  separate  quarter  sections  of  public  land,  un- 
der improvement,  valued  at  $800,  his  titlo  to  which  were 
inchoate,  and  in  elements  merely. 
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The  defendant  appeared  and  answered,  denying  the  ma- 
terial allegations,  and  denying  the  ownership  of  personal 
property.     Testimony  was  taken  and  preserved  of  record. 

On  September  30,  1 884,  on  the  hearing  of  the  petition, 
answer,  and  testimony,  it  was  ordered  by  the  court,  "that 
a  separation  between  the  parties  from  bed  and  board  onIy| 
l)e  had,  until  the  further  order  of  the  court ;  that  the  de- 
fendant pay  the  sum  of  $25,  monthly,  commencing  Octoberj 
15,  1884,  for  the  maintenance  of  the  plaintiflF,  until  the 
further  order  of  the  court,  and  pay  $25  counsel  fees  to 
plaintiff's  attorney,  to  which  the  defendant  excepted." 

On  May  20,  1885,  the  defendant,  having  failed  to  com- 
ply with  the  order  of  the  court,  providing  alimony  and 
counsel  fees,  was  cited  to  appear  forthwith  and  show  cause 
why  he  should  not  be  dealt  with  for  contempt,  in  answer 
to  which  the  defendant  appeared,  purged  himself  of  con- 
tempt, and  alleged  that  he  had  no  proj)erty  or  other  means 
to  comply  with  the  order  of  the  court. 

Subsequently,  on  Mdy  22,  1885,  on  final  hearing,  both 
parties  were  further  examined  before  the  court,  the  peti- 
tioner maintaining,  and  the  defendant  denying,  his  posses- 
sion of  property,  or  his  ability  to  pay  the  sums  of  alimony 
and  counsel  fees.  Divorce  absolute  of  the  parties  was  there- 
upon decreed,  with  costs  against  the  defendant. 

On  the  following  day  of  the  term.  May  23,  1885,  on 
motion,  and  it  appearing  that  the  defendant  had  continu- 
ally neglected  to  pay  the  allowance  of  alimony,  amounting 
to  $225,  the  court  ordered  that  he  be  committed  to  the  jail 
of  Holt  county,  until  he  pay  or  satisfactorily  secure  the  pay- 
ment of  that  sum  and  the  costs,  on  which  judgment  was 
issued  the  capias  ad  satisfaciendum  of  the  court,  and  the  de- 
fendant committed  under  it.  The  defendant's  motion, ^^an' 
passu,  to  vacate  the  order  of  commitment,  or  to  be  let  to 
bail  pending  an  application  to  review  the  judgment  and 
proceedings  to  the  supreme  court,  was  overruled  and  excep- 
tions taken. 
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The  cause  is  brought  to  this  court  by  the  defendant^  who 
assigns  the  following  errors : 

1st.  That  the  court  had  not  jurisdiction  to  commit  to 
jail  for  failure  to  pay  the  judgment  for  alimony. 

2d.  That  the  action  for  contempt  is  not  within  the  pro- 
visions of  the  statute  in  such  cases« 

3d.  That  the  court  erred  in  finding  the  facts  sufficient 
to  warrant  alimony. 

Other  assignments  of  error  are  made,  not  now  r^arded 
important  or  material  to  be  considered  in  the  adjudication 
of  the  case. 

Section  4  a  of  chapter  25  of  Compiled  Statutes,  title, 
Divorce  and  Alimony,  provides  that :  "AH  judgments  and 
orders  for  payment  of  alimony  or  of  maintenance  in  actions 
of  divorce  or  maintenance  shall  be  liens  upon  property  in 
like  manner  as  in  other  actions,  and  may  in  the  same  man- 
ner be  enforced  and  collected  by  execution  and  proceedings 
in  aid  thereof,  or  other  action  or  process  as  other  judg* 
ments." 

The  provisions  of  this  section  establish  the  character  of 
an  order  for  the  payment  of  alimony  with  that  of  a  judg* 
ment  at  law,  and  limits  the  enforcement  and  collection  to 
the  same  means.  It  is  not  in  the  nature  of  tort,  and  in  the 
absence  of  fraud,  by  the  defendant,  he  could  not  be  subjected 
to  a  more  summary  method  of  collection  than  that  of  levy 
and  sale  of  property  as  upon  executions  at  law.  The  com- 
mitment, therefore,  for  coiUempt,  under  the  provisions  of  title 
20,  section  669  of  the  civil  code,  to  enforce  the  judgment  for 
alimony,  was  not  a  lawful  remedy,  nor  was  the  non-pay- 
ment of  the  judgment,  by  the  defendant,  that  "  willful  dis- 
obedience of,  or  resistance  willfully  offered  to,  the  lawful 
process  or  order  of  the  court,"  contemplated  by  the  statute* 
All  proceedings  therein,  enforced  by  the  district  court 
against  the  defendant,  are  voidable,  and  will  be  set  aside. 

Of  the  remaining  question,  as  to  the  sufficiency  of  the 
facts  to  warrant  the  judgment  of  alimony,  it  is  observed 
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that  the  oontroversj  was  pendiDg  for  nine  months  in  the 
court  below ;  that  the  testimony  was  formally  taken  and 
considered,  and  though  conflicting  as  to  the  domestic  merits 
and  family  contentions  of  the  parties,  was  without  doubt 
carefully  weighed  by  the  court  and  the  judgment  established 
on  sufficient  grounds. 

It  was  held,  in  1878,  by  this  court,  in  Callahan  v.  Qi//a- 
Aa»,  7  Neb.,  38,  that  on  appeal,  where  no  question  of 
law  is  involved,  the  testimony  conflicting  and  pretty  evenly 
balanced,  the  judgment  of  the  court  will  not  be  disturbed. 
Both  the  premises  and  conclusions  of  this  precedent  apply 
in  this  instance.  The  judgment  of  the  district  court  upon 
this  part  of  the  case  is  affirmed. 

Judgment  aooordingly. 

The  other  judges  concur. 


HUCEINS,  DEFENDANT  IN  ERROR. 

Criminal  Law :  svidencb:  good  charactbb.  Whereon  the 
trial  of  a  person  accused  of  crime  he  introduces  witnesses  to 
prove  his  good  character,  the  state  may  introduce  witnesses  in 
rebuttal)  although  their  names  are  not  endorsed  on  the  informa- 
tion. In  such  case  the  question  of  character  is  collateral  to  the 
main  issue,  and  being  raised  by  the  defendant  the  state  may 
rail  witnesses  in  rebuttal. 

Exceptions  filed  by  county  attorney  of  Douglas 
county.     Tried  below  before  Groff,  J. 

E.  W,  Simeralj  for  the  state,  cited :  1  Bishop's  Crim. 
Proc.,  1112-1119.  Staie  v.  Rivera,  27  N.  W.  Rep.,  781. 
State  V.  Parish,  22  Towa,  284. 
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William  F.  Gurley,  corUra,  cited :  Stevens  v.  State^  19 
Neb.,  648.    Parke  v.  State,  20  Neb.,  515. 

By  the  Coubt. 

In  a  criminal  prosecution  the  defendant  called  a  number 
of  witnesses  to  prove  his  good  character.  The  county  at- 
torney thereupon  offered  to  produce  witnesses  whose  names 
were  not  on  the  information  to  rebut  the  testimony  of  the 
defendant's  witnesses  on  the  question  of  his  character. 
This  motion  was  overruled,  and  to  determine  the  law  re- 
lating to  the  matter  the  county  attorney  obtained  leave  and 
has  filed  a  petition  in  error  in  this  court. 

The  question  turns  upon  the  construction  to  be  placed 
upon  section  679  of  the  criminal  code,  which  is  as  follows : 
"  All  informations  shall  be  filed  during  term,  in  the  court 
having  jurisdiction  of  the  offense  specified  therein,  by  the 
prosecuting  attorney  of  the  proper  county  as  informant; 
he  shall  subscribe  his  name  thereto,  and  indorse  thereon 
the  names  of  the  witnesses  known  to  him  at  the  time  of 
filing  of  the  same ;  and  at  such  time  before  the  trial  of  any 
case  as  the  court  may,  by  rule  or  otherwise,  prescribe,  he 
shall  endorse  thereon  the  names  of  such  other  witnesses  as 
shall  then  be  known  to  him." 

In  Stevens  v.  State,  19  Neb.,  648,  and  Parke  v.  State,  20 
Neb.,  515,  it  was  held  that  witnesses  called  on  the  part  of 
the  state,  whose  names  were  not  endorsed  on  the  informa- 
tion, would  not  be  permitted  to  testify ;  and  we  adhere  to 
those  decisions.  The  reason  for  this  rule  is  very  dearly- 
slated  by  Judge  Cobb,  in  Parka  v.  State,  where,  in  speak- 
ing of  the  law  providing  for  prosecutions  by  information, 
he  says  :  ^^It  is  an  innovation  which  had  often  been  sug- 
gested before  it  was  adopted.  With  its  undoubted  advan- 
tages, it  has  been  objected  to  as  placing  too  much  power 
in  the  hands  of  the  prosecutor.  Probably  foreseeing 
this  objection,  the  framers  of  the  law  sought  to  throw 
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around  the  rights  of  the  accused^  under  this  method  of 
prosecution,  every  reasonable  protection.  Under  the  sys- 
tem of  prosecution  by  indictment,  the  grand  jury  was,  in 
a  sense,  the  accuser  of  every  person  brought  to  trial  for 
a  crime.  So  here,  where  the  services  of  a  grand  jury  are 
dispensed  with,  while  the  responsibility  of  the  prosecution 
rests  in  some  sense  upon  the  shoulders  of  the  prosecuting 
attorney,  there  is  certainly  some  reason  why  there  should 
be  open  to  the  accused  some  source  of  information  as  to  the 
identity  of  the  persofts  upon  whose  oath  his  conviction  and 
punishment  is  about  to  be  claimed  at  the  bar  of  justice." 
The  state  cannot,  in  the  first  instance,  attack  the  charac- 
ter of  a  party  charged  with  crime,  the  presumption  being 
that  such  party  is  of  good  character.  "Where,  however, 
the  accused  puts  his  character  in  issue  by  calling  witnesses 
to  prove  that  his  general  reputation  is  good,  the  state  may 
call  witnesses  to  disprove  that  fact,  without  tlie  names  of 
such  witnesses  being  endorsed  on  the  information.  The 
reason  is,  the  question  of  character  is  collateral  to  the  main 
issue,  and  is  raised  by  the  accused.  Briefly  stated,  the 
rule  is,  that  when  the  presumption  of  the  good  character 
of  a  party  accused  of  crime  has  been  overcome  by  prima 
facie  evidence  of  guilt,  he  may  in:  reduce  witnesses  to  show 
his  good  character.  Dupree  v.  Sfatey  33  Ala.,  380.  State 
V.  Wells,  Coxe,  424.  State  v.  Rivers,  27  N.  W.  R.,  781. 
When  a  person  accused  of  a  crime  has  introduced  evidence 
tending  to  show  his  good  character,  the  state  may  intro- 
duce witnesses  in  rebuttal,  although  their  names  are  not 
endorsed  on  the  information.  McDaniel  v.  Stale,  8  Sm. 
and  M.,  401.  Chrier  v.  Commonwealth,  2  Va.  Cas.,  169. 
Meg.  V.  Rowton,  Leigh  &  C,  520 ;  S.  C,  10  Cox  C.  C,  25. 
Young  v.  CommoniceaUh,  6  Bubh,  312.  The  court  there- 
fvre  erred  in  excluding  the  witnesses. 

Judgment  accordingly. 
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The  Phcenix  Insurance  Company  op  Brooklyn, 
New  York,  plaintiff  in  error,  v.  The  City 
OF  Omaha,  defendant  in  error. 

1.  Taxes:  insubancb  pbbmium&  The  gross  premiums  re- 
oeived  by  every  insarance  company,  other  than  mataal  com- 
panies withoat  capital  stock  within  this  state,  daring  the  year 
previous  to  the  year  of  listing  in  the  county  where  the  agent 
conducts  the  business,  ffeld,  To  be  assessable  and  taxable  as 
personal  property  in  the  hands  of  such  agent. 


2.  :  :  CITIKS  OF  FIRST  class.  The  words,  "per- 
sonal property  taxable  according  to  the  laws  of  this  state,"  as 
the  same  occur  in  section  twenty-five  of  chapter  thirteen  of 
the  Compiled  Statutes  of  1885,  entitled  "  Cities  of  the  first 
class,' '  Held  J  To  be  used  in  the  sense  of  '*taxables"  or  "sub- 
jects of  taxation,"  and  to  embrace  all  subjects  of  taxation  under 
the  laws  of  the  state  other  than  real  estate,  which  is  therein 
specially  named. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

W.  S.  Shoemaker  J  for  plaintiff  in  error,  cited :  Lott  v. 
RosSy  88  Ala.,  166.  Mayor  v.  Hartridge,  8  Ga.,  23, 
Warring  v.  Savannah,  60  Ga.,  99.  Duhuque  v.  North- 
western Ins.  Co.,  29  Iowa,  9.  People  v,  Thurber,  13  111., 
654.  North  America  Ins.  Go.  v.  Oom.,  87  Penn.  State 
173.  Glasgow  v.  Bowse,  43  Mo.,  479.  Ins.  Go.  v.  Gom., 
133  Mass.,  162. 

John  L.  Webster,  for  defendant  in  error,  cited :  State 
V.  R.  R.  Go.,  45  Md.,  361.  Cons.,  Sec.  1,  Art.  IX. 
Paul  V.  Virginia,  8  Wall.,  168.  Telegraph  Go.  v.  Lieb, 
76  111.,  172.  Leavenworth  v.  Booth,  15  Kan.,  627.  Peo- 
pie  V.  Davenport,  91  N.  Y.,  574.  People  v,  GonimissionerSj 
76  N.  Y.,  73.     Worth  v.  R.  R.  Go.,  89  N.  C,  291. 
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Cobb,  J. 

This  action  was  brought  in  the  district  court  of  Douglas 
county  by  the  Phenix  Insurance  Company  of  Brooklyn, 
New  York,  against  the  city  of  Omaha,  for  the  recovery  of 
certain  taxes  paid  by  the  plaintiff  to  the  defendant  under 
proteet. 

The  cause  was  submitted  to  the  district  court  upon  an 
agreed  statement  of  facts,  and  tried  to  the  court,  without 
the  intervention  of  a  jury.  The  court  found  on  the 
issues  joined  for  the  defendant,  and  rendered  judgment  in 
its  favor. 

There  was  no  motion  for  a  new  trial,  and  the  cause  is 
brought  to  this  court  by  petition  in  error ;  the  following 
errors  being  assigned : 

1.  The  court  erred  in  finding  for  the  defendant. 

2.  The  finding  is  not  sustained  by  the  agreed  statement 
of  facts. 

3.  The  court  erred  in  giving  judgment  for  the 
defendant. 

4.  The  finding  and  judgment  are  contrary  to  the  law. 

Counsel  for  defendant  in  error  makes  two  points  against 
the  proceedings  of  the  plaintiff  in  error,  not  reaching  the 
merits  of  the  controversy : 

1.  That  the  case  having  been  brought  to  this  court  * 
upon  a  printed  abstract,  without  filing  any  tranneript  or 
bill  of  exceptions,  and  in  attempted  conformity  to  a  rule 
of  this  court,  but  in  violation  of  such  rule,  in  that  there 
was  not  filed  therewith  "  a  transcript  of  the  final  judgment, 
decree,  or  order  sought  to  be  reversed,"  or  "  the  name  of 
the  judge  who  tried  the  cause  in  the  court  below."  Upon 
an  examination  of  the  record  I  find  it  not  to  be  open  to  this 
objection.  The  petition  in  error  is  accompanied  by  a  cer- 
tified copy  of  a  journal  entry  in  the  district  court,  embrac- 
ing the  judgment  sought  to  be  reversed  and  containing  also 
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the  name  of  the  judge  who  rendered  it.  I  think  the  rule 
referred  to  was  sufficiently  complied  with. 

2.  The  second  point  made  by  the  brief  of  counsel  for 
the  defendant  in  error  is,  that  plaintiff  in  error  cannot  ob- 
tain a  review  of  the  judgment  of  the  court  below,  for  the 
reason  that  there  was  no  motion  in  said  court  for  a  new 
trial. 

The  cases  cited  by  counsel  only  go  to  the  extent  that 
where  the  errors  assigned  relate  to  the  proceedings  of  the 
trial  court,  a  motion  for  a  new  trial  is  necessary,  and  do 
not  relate  to  cases  where  the  errors  relate  only  to  the  judg- 
ment itself;  neither  does  the  reason  of  the  rule  extend  to 
such  cases,  and  it  has  been  the  constant  practice  of  this 
court  to  look  into  alleged  errors  in  judgments  where  the 
cause  has  been  tried  to  the  court  without  a  jury,  and  where 
there  has  been  no  motion  for  a  new  trial.  But  in  all  such 
cases  the  consideration  of  this  court  has  been  directed  only 
to  alleged  errors  in  the  judgment  per  se.  See  Cruts  v. 
Wrai/y  19  Neb.,  582,  cited  by  counsel  for  defendant  in  error. 

We  are  all  of  the  opinion  that  there  was  no  necessity  for 
a  motion  for  a  new  trial  in  the  court  below  for  the  purpose 
of  presenting  the  alleged  errors,  as  contained  in  the  petition 
in  error,  to  this  court  for  review. 

The  errors  assigned  are  all  directed  to  the  judgment,  and 
will  be  considered  together. 

The  following  is  the  agreed  statement  of  facts  upon  which 
the  cause  was  submitted  to  the  district  court: 

"  AGREED  STATEMENT  OF  FACTS. 

"  It  is  stipulated  and  agreed  by  and  between  the  parties 
and  attorneys  hereto,  that  this  cause  shall  be  heard  by  the 
court  upon  the  following  state  of  facts,  that  is  to  say : 

"1.  That  the  plaintiff  is  a  private  corporation,  duly 
organized  under  the  laws  of  the  state  of  New  York,  for 
the  purpose  of  carrying  on  the  business  of  fire  insurant. 
That  it  is  doing  a  business  in  the  state  of  Nebraska  by 
virtue  of  a  full  compliance  with  all  the  laws  thereof  reg- 
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ulating  the  right  of  foreign  fire  insurance  companies  to  do 
business  in  said  state^  and  has  beeu  doing  such  business 
for  several  years  last  past,  through  its  local  agents  in  the 
city  of  Omaha^  Douglas  county. 

"  2.  That  the  city  of  Omaha  is  a  municipal  corporation, 
acting  under  the  general  incorporation  laws  of  the  state 
governing  cities  of  the  first  class. 

"  3.  That  under  and  by  virtue  of  section  38  of  chapter 
77  of  the  Compiled  Statutes  of  Nebraska,  entitled  "  Reve- 
nues," the  local  agents  of  plaintiff  at  the  said  city  of 
Omaha,  in  the  year  1885,  between  the  first  day  of  April 
and  the  first  day  of  June,  same  year,  at  the  instance  and 
request  of  the  proper  precinct  assessor  of  Douglas  county, 
returned  for  state  and  county  taxation  a  list  of  the  gross 
amount  of  premiums  received  at  such  local  agency  during 
the  year  1884.  That  the  said  list  of  gross  premiums  so 
returned  was  duly  transcribed  and  extended  on  the  tax  list 
of  said  county,  by  the  county  clerk,  together  with  the 
amount  of  state  and  county  taxes  levied  thereon,  which 
the  plaintiff  promptly  paid. 

"  4.  That  the  precinct  assessors  of  Douglas  county,  in 
making  the  returns  of  the  gross  amount  of  premiums  re- 
ceived by  insurance  companies  having  local  agencies  in 
the  dty  of  Omaha,  use  separate  and  distinct  lists,  which 
are  provided  by  the  county  especially  for  that  purpose. 

*'  5.  That  the  city  clerk  of  the  city  of  Omaha,  in  the 
year  1885,  entered  on  the  city  assessment  roll  for  that  year 
for  municipal  taxation,  the  gross  amount  of  premiums  so 
received  and  returned  to  the  county  precinct  assessor,  and 
entered  for  taxation  on  the  county  tax  list,  as  aforesaid. 

"  6.  That  taxes  for  municipal  purposes  for  the  year 
1885  were  levied  by  the  city  of  Omaha  on  the  gross  amount 
of  said  premiums  so  entered  on  the  city  assessment  roll  by 
the  city  clerk,  as  aforesaid. 

"7.  That  during  the  years  1884  and  1885  taxes  were 
levied  and  collected  within  the  corporate  limits  of  the  city 
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of  Omaha  on  a  returned  and  assessed  valuation  of  about 
one-third  of  the  true  and  real  value  of  real  and  personal 
property. 

'^  8.  That  plaintiff's  looal  agents  make  monthly  returns 
on  the  last  day  in  each  and  every  months  and  forward 
all  premiums  received  for  plaintiff,  less  the  commissions 
retained  for  effecting  the  insurance  risks,  to  the  general 
western  managing  agent,  at  Chicago,  111.,  who  in  turn 
forwards  to  the  head  office  of  plaintiff  at  Brooklyn,  New 
York,  and  that  plaintiff's  local  agents  made  such  monthly 
returns  during  the  years  1884  and  1885. 

"  9.  That  all  other  home  and  foreign  insurance  com- 
panies doing  business  in  the  city  of  Omaha  are  subjected 
to  like  taxation  for  municipal  purposes,  in  the  same  manner 
as  plaintiff  is  taxed* 

"  10.  That  on  the  29th  day  of  December,  1885,  plaintiff, 
paid  to  the  oity  treasurer  of  Omaha,  under  protest,  the 
taxes  so  levied  by  the  city  of  Omaha,  as  aforesaid,  amount- 
ing to  J278.23,  and  on  the  18th  day  of  January,  1886, 
plaintiff  served  the  proper  written  demand  on  the  said  city 
treasurer,  addressed  to  the  city  of  Omaha,  and  to  Truman 
Buck,  its  city  treasurer,  demanding  the  return  and  re-pay- 
mcnt  of  said  taxes  to  plaintiff  on  the  ground  and  for  the 
reason  that  the  city,  under  its  charter  and  the  constitution 
of  the  state,  has  no  authority  whatever  to  levy  and  collect 
said  taxes. 

^^11.  That  defendant  has  failed  and  refused  to  refund 
or  return  to  plaintiff  said  taxes,  or  any  part  thereof. 

^^  12.  That  at  the  time  of  the  enactment  of  said  section 
38,  there  were  no  home  insurance  companies  then  doing 
business  in  the  state  of  Nebraska. 

"  13.  That  said  plaintiff  was  not  subjected  to  any  other 
levy  or  required  to  pay  any  other  tax  than  as  hereinbefore 
stated. 

'^  14.  That  said  plaintiff  has  capital  stock  and  is  not 
doing  business  as  a  mutual  company. 
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^'  15.  That  the  tax  so  levied  is  uniform  as  to  the  class 
upon  which  it  operates.'^ 

And  at  the  May  term,  1886,  of  said  court,  and  on  the 
23d  day  of  July,  1886,  there  was  a  trial  to  the  court,  od 
the  pleadings  and  agreed  facts,  no  other  evidence  having 
been  introduced  on  the  trial ;  and  on  the  8th  day  of  Jan- 
uary, 1 887,  at  a  regular  term  of  the  court,  judgment  for 
costs  was  given  for  the  defendant,  to  which  exceptions  were 
duly  taken  at  the  time. 

Section  thirty-eight  of  the  revenue  act  (chapter  77),  as 
it  stood  before  the  amendment  of  1887,  provided  that^ 
''Each  and  every  insurance  company  transacting  business 
in  this  state  shall  be  taxed  upon  the  gross  amount  of  pre- 
miums received  within  the  state  during  the  year  previous 
to  the  year  of  listing  in  the  county  where  the  agent  con- 
ducts the  business,  and  the  agent  shall  render  the  list  and 
be  personally  liable  for  the  tax ;  and  if  he  refuses  to  ren- 
der the  list,  or  to  make  affidavit  that  the  same  is  correct 
to  the  best  of  his  knowledge  and  belief,  the  amount  may 
be  assessed  according  to  the  best  knowledge  and  discretion 
of  the  assessor.  Insurance  companies  shall  be  subject  to  no 
other  taxation  under  the  laws  of  this  state,  except  taxes  on 
real  estate,  and  the  fees  imposed  by  the  chapter  on  insur- 
ance. But  the  provisions  of  this  section  shall  not  apply  to 
companies  having  no  capital  stock,  and  doing  business  ex- 
clusively as  mutual  companies.'' 

The  l^islature  has  thus  declared  the  premiums  received 
by  insurance  companies  doing  business  in  this  state,  other 
than  mutual  companies  without  capital  stock,  to  be  subject 
to  taxation  in  the  hands  of  the  agent.  It  is  the  law  and 
policy  of  the  state  to  make  yearly  assessment  and  collection 
of  taxes.  The  amount  of  the  premiums  received  by  any 
insurance  company,  for  any  one  year,  can  only  be  known 
after  the  expiration  of  such  year;  accordingly,  for  the  pur- 
pose of  such  taxation,  the  law  adopts  the  year  terminating 
at  the  date  of  the  annual  assessment  of  property  for  gen* 
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eral  taxation,  and  charges  the  agent  with  the  duty  of  mak- 
ing a  true  list  of  such  premiums  for  such  year,  and  of  re- 
turning it,  properly  verified,  to  the  assessor ;  and  also  of  re- 
taining in  his  possession,  at  his  peril,  a  sufficient  amount 
of  such  premiums  to  pay  the  taxes  on  the  value  of  the  pre- 
miums so  listed  and  returned  by  him.  It  is  stated  in  the 
agreed  statement  of  facts  that,  at  the  date  of  the  enactment 
of  the  above  statute,  there  were  no  home  or  domestic  in- 
surance companies  doing  business  in  the  state.  It  is  there- 
fore assumed  that  these  provisions  were  made  expressly  to 
apply  to  foreign  companies,  doing  business  in  this  state,  like 
the  plaintiff  in  error.  It  will  also  be  assumed  that  a  for- 
eign company  coming  to  this  state  to  do  business,  does  so 
in  view  of  the  public  law  of  the  slate,  and  that  all  of  its 
transactions  with  its  agents,  and  others,  will  be  made  with 
regard  to  such  laws.  The  law  makes  these  premiums  tax- 
able in  the  hands  of  the  agent,  it  charges  him  with  the 
payment  of  the  taxes  thereon,  and  takes  no  further  account 
of  them.  If  it  be  true  in  the  case  at  bar,  that  the  company, 
plaintiff  in  error,  had  removed  the  money  value  of  the  pre- 
miums out  of  the  state  at  the  time  of  the  assessment,  that 
was  a  circumstance  of  which  no  taxing  officer  of  the  state 
could  take  cognizance,  or  of  which,  in  a  proceeding  at  law, 
can  such  company  take  any  advantage. 

I  do  not  understand  the  plaintiff  in  error  to  raise  a  ques- 
tion as  to  the  constitutionality  of  the  revenue  law  (chapter 
77  of  the  Compiled  Statutes)  as  a  whole,  or  of  any  section 
or  provision  of  it.  Its  contention  is,  that  the  earned  pre- 
miums of  insurance  companies  of  the  class  to  which  it  be- 
longs are  not  among  the  subjects  of  taxation  within  its 
provisions ;  and  secondly,  if  they  are  classed  among  the 
subjects  of  taxation  by  state  and  county  authority,  yet,  that 
cities  have  not  been  vested  with  authority  to  tax  them  for 
municipal  purposes.  In  addition  to  what  has  been  said, 
in  construing  section  thirty-eight  of  chapter  77,  it  may  be 
proper  to  say  that  the  whole  of  said  chapter  must  be  con- 
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strued  together ;  and  while  it  may  be  true,  as  contended  for 
in  the  brief^  that  the  premiums  of  insurance  companies  do 
not  fidl  within  the  general  enumeration  of  taxable  property- 
contained  in  the  first  section  of  the  act,  it  by  no  means  fol- 
lows that  the  specific  provisions  of  section  thirty-eight  may 
be  rejected;  but,  on  the  contrary,  if  there  be  a  conflict  between 
the  two  sections,  upon  well-known  principles  of  construc- 
tion, the  language  of  the  one  which  treats  only  of  the  sub- 
ject generally  will  yield  to  that  of  the  one  which  treats 
specifically  of  the  matter  in  controversy.  But  really  there 
is  no  conflict  between  the  two  sections.  Let  us  examine 
the  language  of  the  first  section  :  "  The  property  named 
in  this  section  shall  be  assessed  and  taxed,  excr;)i  so  much 
thereof  as  may  be  in  this  chapter  exempted :  First  All 
real  and  personal  property  in  this  state.  Second,  All 
moneys,  credits,  bonds  or  stocks,  and  other  investments, 
the  shares  of  stock  of  incorporated  companies  and  associa- 
tions, and  all  other  personal  property,  including  property 
in  transitu  to  or  from  this  state,  used,  held,  owned,  or  con- 
trolled by  persons  residing  in  this  state.  Third.  The 
shares  of  capital  stock  of  banks  and  banking  companies 
doing  business  in  this  state.  Fourth.  The  capital  stock 
of  companies  and  associations  incorporated  under  the  laws 
of  this  state." 

Bearing  in  mind  that  this  section  consists  of  general 
terms  only,  there  is  little  or  no  difficulty  in  conceiving 
that  either  one  of  several  of  the  terms  used  may,  in  their 
breadth,  cover  the  earned  premiums  of  insurance  companies 
in  the  hands  of' local  agents;  for  instance,  "property  in 
transitu,  to  or  from  this  state,  used,  held,  owned,  or  con- 
trolled by  persons^ residing  in  this  state;"  also,  "other  in- 
vestments" as  well  as  "all  *  *  personal  property,"  are 
words  which  seem  to  justify  the  conclusion  as  above,  that 
by  the  provisions  of  section  thirty-eight  the  legislature  has 
recognized  the  premiums  under  consideration,  in  the  hands 
of  local  agents,  as  property,  for  the  purposes  of  taxation. 
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Having  thus  reached  the  conclusion  that,  under  the 
provisions  of  the  statute,  the  premiums  of  insurance 
companies  which  have  come  into- the  hands  of  local  agents^ 
during  the  year  next  before  the  time  of  making  the  annual 
assessment,  are  assessable  as  property  in  the  hands  of  such 
local  agents,  I  come  to  the  consideration  of  the  second  pointy 
to- wit :  Has  the  state  vested  cities  of  the  first  class  (as  the 
law  applicable  to  such  cities  stood  prior  to  the  l^islation 
of  1887)  with  the  power  and  authority  to  tax  such  premi- 
ums for  corporate  purposes? 

Section  25  of  chapter  13  of  the  Compiled  Statutes  of 
1885,  entitled  "Cities  of  the  first  class,^'  provides  that^ 
"The  mayor  and  council  shall  have  power  to  levy  and  col- 
lect taxes  for  general  purposes,,  not  exceeding  twelve  mills 
on  the  dollar  valuation  in  any  one  year,  on  all  the  real 
estate  and  personal  property  within  the  corporate  limits  of 
the  city  taxable  according  to  the  laws  of  this  state;  the  * 
valuation  of  such  property  to  be  taken  from  the  assess- 
ment roll  of  the  proper  county,  and  it  shall  be  the  duty  of 
the  county  clerk  to  permit  the  city  clerk  to  make  out  from 
the  assessment  rolls  of  the  county  an  assessment  roll  for 
the  city  of  all  property  liable  to  taxation  as  above  speci- 
fied." 

We  have  seen,  while  the  first  branch  of  the  question  was 
under  consideration,  that  the  thirty-eighth  section  of  the 
revenue  act  regards  premiums  as  property  in  the  hands  of 
the  local  agent,  and  prescribes  the  method  of  placing  the 
same,  and  the  amount  or  the  value  thereof,  upon  the  assess- 
ment roll  of  the  county  for  the  purpose  of  taxation.  The 
section  of  chapter  thirteen  above  quoted  confers  upon  the 
mayor  and  council  of  cities  of  the  first  class  the  power  to 
tax,  within  the  limits  specified,  for  general  purposes,  all  of 
the  real  and  personal  property  within  the  corporate  limits 
of  the  city  taxable  according  to  the  laws  of  the  state,  and 
provides  that  the  valuation  of  such  property  be  taken  from 
the  assessment  roll  of  the  proper  county.    The  two  sections 
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of  the  statutes  above  quoted,  although  contained  in  difiTer- 
ent  chapters,  are  in  pari  materia,  and  so  must  be  construed 
together.  Construing  them  together,  I  conceive  the  con- 
clusion to  be  irresistible,  that  the  power  of  the  city  author- 
ities is  ample  to  tax  for  general  corj)orate  purposes,  within 
the  prescribed  limits,  all  property  or  subjects  of  taxation 
recognized  as  such,  and  provided  to  be^  placed  on  the 
assessment  rolls  for  taxation  by  state  and  county  authority. 
The  case  of  LoU  v.  Ross  &  Co.,  38  Ala.,  156,  cited  and 
relied  on  by  counsel  for  plaintiff,  arose  upon  the  construc- 
tion of  an  act  of  the  legislature  "  for  the  improvement  of 
the  harbor  of  Mobile."  By  its  provisions  it  was  made  the 
duty  of  the  "president  and  commissioners  of  revenue  of 
the  county  of  Mobile  to  cause  to  be  assessed  and  collected 
from  the  county  of  Mobile,  for  a  term  not  exceeding  ten 
years,  an  annual  tax,  not  exceeding  twenty  cents  upon  each 
hundred  dollars  of  taxable  property  within  said  county,'' 
etc.  The  code  of  that  state  provided  that,  "there  shall  be 
assessed  on  the  gross  amount  of  sales,  in  or  during  such 
tax  year,  of  merchandise,  fruit,  or  confectionery,  or  any 
article  or  commodity  not  herein  speciully  taxed,  made  by 
any  person  engaged  in  selling;  on  each  hundred  dollars 
and  at  the  rate  of  twenty  cents."  Lott  was  the  tax  col- 
lector of  Mobile  county.  Ross  &  Co.  were  wholesale  and 
retail  grocers,  from  whom  he  was  proceeding  to  collect  a 
special  tax  of  twenty  cents  on  each  hundred  dollars  of  their 
sales  during  the  past  year,  under  the  act  above  in  part 
quoted,  in  addition  to  the  tax  assessed  by  the  code.  The 
cause  came  before  the  supreme  court  upon  appeal  from  an 
injunction  restraining  such  collection.  The  court,  in  the 
opinion,  draw  a  distinction  between  "taxable  property," 
and  "subjects  of  taxation,"  within  the  meaning  of  the  code 
of  that  state.  The  court  cite  section  391  of  their  code, 
as  follows:  "Taxes  are  to  be  assessed  by  the  assessor  in 
each  county  on  and  from  the  following  subjects  and  at  the 
the  following  rates:"  and  they  say^  '^And  the  distinction 
21 
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between  property  made  liable  to  taxes  and  other  subjects  of 
taxation^  is  clearly  drawn  in  various  sections  of  the  code." 
In  addition  to  the  tax  on  sales,  there  were  given  in  the 
opinion  other  examples  of  the  subjects  of  taxation  under 
the  said  code,  for  illustration:  the  poll  tax,  the  tax  on  free 
negroes,  on  lectures  to  which  an  entrance  fee  is  charged, 
"on  official  seals,"  and  "each  suit  in  the  supreme  court." 
While  it  is  not  stated,  it  is  apparent  that  the  code  itself 
fixed  the  rate  or  amount  of  taxation  on  each  one  of  these 
subjects  of  taxation,  in  like  manner  as  upon  sales,  and  the 
law  decided  by  the  case  is  (I  quote  the  syllabus) :  "A  grant 
of  power  to  a  corporation  to  levy  a  special  tax  must  be 
strictly  construed,  and  any  doubtful  question  as  to  the  ex- 
tent of  the  power  must  be  decided  against  the  corporation. 
2.  The  5th  section  of  the  act  *  *  *  which  authorizes 
the  assessment  and  collection  of  a  special  tax  ^  not  exceeding 
twenty  cents  upon  each  hundred  dollars  of  taxable  property 
within  said  county,'  does  not  authorize  the  imposition  of 
a  tax  on  the  gross  amount  of  sales  of  merchandise." 

It  is  conceded  that  some  of  the  reasoning  of  the  court  in 
that  case,  so  far  as  the  same  can  be  applied  to  one  so  en- 
tirely dissimilar  in  its  facts,  is  favorable  to  the  position  of 
the  plaintifiF  in  error,  yet  other  portions  of  it  are  quite  the 
reverse.  I  quote  from  the  opinion.  "Nor  are  we  able 
to  decide  that  the  words  'taxable  property'  are  here  used 
in  the  sense  of  'taxables'  or  *  taxable  subjects,'  and  not 
according  to  their  ordinary  signification  of  things  taxed 
which  are  the  subject  of  ownership.  Undoubtedly  the 
word  'property'  is  sometimes  employed  in  revenue  laws 
in  this  larger  sense  of '  subjects,'  and  so  embraces  everything 
liable  to  taxation.  Such  will  be  the  construction  of  the 
word  wherever  the  context  requires  it,  or  wherever,  if  not 
so  understood,  the  plain  object  of  the  law  would  be  de- 
feated." The  court  cite  Carter  v.  Mercer,  9  Ala.^  556. 
By  reference  to  the  latter  case  it  w  ill  be  seen  that  there  the 
court  held  that,  "the  term  taxable  property,  used  in  the 
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act,'' then  under  consideration,  "includes  a  poll  tax  as  well 
as  all  other  taxable  property,"  and  this  was  a  qui  tarn  action 
for  a  penalty. 

I  have  carefully  examined  the  two  cases  cited  from  the 
Georgia  report,  and  fail  to  see  that  they  are  applicable  to 
the  question  involved  in  the  case  at  bar. 

In  the  case  of  The  City  of  Dubuque  v.  The  Northwestern 
Life  Insurance  Company,  29  la.,  9,  it  was  held  that :  "The 
annual  premiums  of  an  insurance  company,  received  by  an 
agent  thereof  residing  in  a  city,  are  not  subject  to  taxation 
as  personal  property,  under  the  general  power  conferred 
upon  the  city  by  its  charter  to  provide  for  the  taxation 
and  assessment  of  all  taxable  property  within  the  city.  2. 
Such  premiunis  are  in  the  nature  of  gross  income,  and  do 
not  constitute  property  in  its  proper  sense." 

This  case  is  clearly  distinguishable  from  the  case  at  bar, 
for  in  Iowa  the  statute  provided  that  (I  quote  from  the 
opinion):  "Every  insurance  company  is  required  to  pay 
into  the  state  treasury  two  per  centum  upon  the  pre- 
miums on  risks  received  by  it  during  the  preceding  year." 
This  tax,  it  is  declared  in  the  provision  just  cited,  "shall 
be  in.  full  for  all  taxes  upon  the'  corporation  or  its  shares 
under  the  laws  of  this  state,  except  taxes  upon  real  prop- 
erty." The  city  of  Dubuque  was  empowered  by  its  char- 
ter "  to  provide  for  the  assessment  of  all  taxable  proj^erty 
in  said  city  with  reference  to  taxation  for  city  purposes." 
The  statute  does  not  provide  for  the  assessment  of  such 
premiums,  or  for  placing  them  upon  the  assessment  roll 
with  other  property,  as  is  provided  for  by  the  section  of 
our  statute  above  cited.  Nor  does  the  charter  of  the  city 
of  Dubuque  give  authority  to,  or  adopt,  the  assessments  of 
the  county  assessors,  as  our  statute  does,  to  cities  like  the 
defendant  in  error ;  nor  is  the  agent  held  personally  for  the 
payment  of  the  tax.  So  that  it  may  be  conceded  that, 
under  the  statute  of  Iowa,  these  premiums  do  not  fall 
within  the  general  designation  of  taxable  property.     To 


324      SUPREME  COURT  OF  NEBRASKA, 

Phoanlx  Ihb.  Co.  t.  City  of  Omaha. 

hold  that  they  did  would  be  inconsistent  with  the  provision 
by  which  they  are  "required  to  pay  into  the  state  treasury 
two  per  centum,"  etc.  This  two  per  centum  is  nowhere 
called  a  tax,  although  it  is  declared  to  be  in  full  of  all 
taxes,  etc.  On  the  contrary,  as  we  have  seen,  our  statute 
provides  for  the  taxation  of  the  gross  amount  of  such  pre- 
miums in  the  county  where  they  are  received,  the  same  as 
taxable  property ;  for  the  placing  the  amount  thereof  upon 
the  assessment  roll  along  with  taxable  property,  and  that 
the  agent  who  cofiducts  the  business  is  declared  personally 
liable  for  the  tax.  The  charter  of  the  city  of  Omaha  also 
provided  for  the  taxation  of  all  real  and  personal  property 
within  the  corporate  limits  of  the  city,  taxable  by  the  laws 
of  the  state,  and  that  the  valuation  of  such  property  be 
taken  from  the  assessment  roll  of  the  proper  county,  etc 
It  must  be  held,  as  suggested  by  the  court  in  the  case  of 
LoU  V.  Ross  &  Cb.,  38  Ala.,  156,  that  the  words  "taxable 
property,''  or  "  property  taxable  according  to  the  laws  of 
this  state,''  are  used,  in  the  law  governing  cities  of  the 
first  dass  in  our  statute,  in  the  sense  of  "taxables,"  or 
"subjects"  of  taxation,  and  embraces  everything  liable  to 
taxation. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 

The  other  judges  ooncur. 
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]Ellen  Schaller,  plaintiff  in  error,  v.  City  of 
Omaha,  defendant  in  error. 

Municipal    Corporations:     GBAmKo    streets:     damages: 
BENEFITS.    In  awarding  jnst  compensation  for  property  dam- 
aged for  pnblic  nse,  general  benefits  shared  by  the  pablic  at 
large  cannot  be  considered,  while  special  benefits  to  the  property     '  40 
damaged  may  be. 

Error  to  the  district  court  for  Douglas  county.  Tried 
telow  before  Neville,  J. 

A.  C,  Wakeley,  George  W.  Ambrose,  George  B,  Lake, 
and  ^vage,  Morris  &  Davis,  for  plaintiff  in  error,  cited: 
GoUscJuilk  V.  a,  B,  &  Q.  R.  K,  14  Neb.,  650.  Harmon 
V,  Omaha,  17  Id.,  548.  Wagner  v.  Gage  County,  3  Id., 
237.  McElroy  r.  Kansas  City,  21  Fed.  Rep.,  257.  Chdm^ 
hers  V.  R.  R.  Co.,  69  Ga.,  320.  Caiycntet'  v.  Jennings,  77 
111.,  252.  Br(ywn  v.  Beatty,  34  Miss.,  227.  iV.  0.  R.  R. 
Co.  V.  Moye,  39  Miss.,  374. 

John  L,  Webster,  for  defendant  in  error,  cited :  Car- 
penter V.  Jennings,  77  111.,  250.  Todd  v.  R.  R.  Co.,  78 
Id.,  530.  Shawneetown  v.  Mason,  82  Id.,  337.  C  &  P. 
R.  R.  Co.  V.  Francis,  70  Id.,  238.  City  of  Atlanta  v. 
Green,  67  Ga.,  386.  Moore  v.  Atlanta,  70  Id.,  611.  Den- 
ver V.  Bayer,  7  Col.,  113.  Spencer  v.  R.  R.  Co.,  23  West 
Va.,  406.  Jidia  Building  Ass7i.  v.  Bell  Telephone  Co.,  88 
Mo.,  258.     Reardon  v.  San  Francisco,  66  Cal.,  492. 

Maxwell,  J. 

This  is  an  action  to  recover  damages  sustained  by  the 
plaintiff  by  reason  of  grading  the  streets  bordering  on  her 
property  in  the  city  of  Omaha.  She  alleges  in  her  peti- 
tion, "  That  she  is,  and  has  been  at  the  times  herein  men- 
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tioned,  the  owner  in  fee  simple,  and  in  the  aetaal  occu- 
pancy of  the  following  described  premises,  to-wit:  lots 
one  and  two  in  block  five  in  Sweesy's  addition  to  the  city 
of  Omaha,  county  of  Douglas,  and  state  of  Nebraska; 
that  in  the  spring  of  the  year  1878  she  commenced  the 
building  of  improvements  upon  said  premises,  with  the 
purpose  of  making  said  premises  a  permanent  home  for 
herself  and  family  ;  that  she  then  erected  thereon  a  large 
two-story  frame  dwelling-house,  together  with  a  barn  and 
carriage  house,  out-buildings,  sheds,  and  a  well  and  cis- 
tern, and  such  other  appurtenances  as  usually  appertain  to 
a  home,  and  furthermore  embellished  the  said  premises 
with  ornamental  and  shade  trees,  which,  at  the  time  of  the 
injuries  herein  complained  of,  had  grown  to  a  considerable 
size.  The  premises  directly  in  front  of  plaintiff's  house 
had  also  been  sodded  down  at  a  considerable  expense; 
that  plaintiff's  said  lots  are  situated  on  the  south-west  cor- 
ner of  California  and  Twenty-fourth  streets,  fronting 
north  on  California  street  132  feet,  and  east  on  Twenty- 
fourth  street  142  feet." 

It  is  then  alleged  that  in  1884  ordinances  were  passed 
by  the  proper  authorities  of  Omaha,  fixing  the  grades  of 
the  streets  named  and  providing  for  grading  the  same. 
"  That  previous  to  said  grade  complained  of,  the  premises 
of  the  plaintiff  were  accessible  by  a  gradual  ascent  from 
about  23d  street,  and  were  easily  approached  from  either 
24th  street  on  the  east  or  California  street  on  the  north^ 
and  the  ground  adjacent  thereto  was  almost  level ;  that 
the  said  grading  of  California  street  along  the  front  of 
plaintiff  ^s  premises  made  a  cut  of  about  eighteen  feet  at 
the  north-east  comer  of  said  lots,  extending  west  the  same 
depth  along  the  whole  front  of  said  lots;  that  thereby  it 
became  necessary  to  cut  and  grade  Twenty-fourth  street  to 
the  level  of  California  street  at  the  place  of  their  intersec- 
tion, and  the  said  grade  and  cut  was  made,  and  said  cut  so 
made   on   Twenty-fourth  street  extended  southward  the 
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whole  depth  of  plaintiff's  lots,  to-wit,  142  feet;  said  cut 
being  about  eighteen  feet  at  the  north-east  corner  of  said 
lots,  and  gradually  lessening  to  a  cut  of  about  twelve  feet 
at  the  south-east  comer  of  said  lots  ;  that  said  grade  and 
cutting  down  of  Twenty-fourth  street  necessitated  the 
grading  of  the  alley-way  in  said  block  five,  and  the  same 
was  so  graded  and  cut  down,  the  cut  thereof  being  about 
twelve  feet  on  the  south-east  corner  of  said  lots,  and  grad- 
ually lessening  and  extending  westward  through  said 
block ;  that  by  reason  of  said  grading  and  cutting  in  front 
of  and  at  the  side  and  in  the  rear  of  plaintiff's  premises, 
she  has  been  greatly  and  irreparably  damaged;  her 
grounds,  before  accessible,  are  now,  by  their  great  eleva- 
tion above  the  adjacent  streets,  become  inaccessible  by 
ordinary  means  of  conveyance;  that  said  grade  and  deep 
cuts  render  it  absolutely  necessary  to  lower  the  whole  sur- 
face of  said  lots  to  the  present  level  of  the  circumjacent 
streets,  the  doing  of  which  will  manifestly  be  a  great  ex- 
pense to  plaintiff;  that  said  grade  necessitates  the  lowering 
of  said  dwelling-house  and  barn  and  out-buildings  to  the 
street  level ;  that  thereby  plaintiff's  well  and  cistern  will 
be  entirely  destroyed,  as  well  as  the  shade  trees  on  said 
premises;  that  in  the  year  1881,  pnd  before  said  grade  was 
established,  plaintiff  had  erected  on  said  lots,  fronting  on 
California  street,  a  barn  and  carriage  house,  at  an  expense 
.  of  five  hundred  dollars ;  had  enclosed  her  lots  with  a  fence  ; 
that  the  steep  embankment,  consequent  upon  said  grade, 
rendered  said  barn  inaccessible  and  completely  useless,  and 
plaintiff  was  obliged  to  tear  down  the  same  and  erect  a 
new  barn  upon  said  alley,  and  grade  an  approach  thereto ; 
that  in  anticipation  of  said  grade,  plaintiff  had  taken  up 
said  fence  and  set  it  back  a  foot  or  two  beyond  the  line  of 
said  grade,  but  said  grading  was  so  negligently  and  care- 
les^ly  done,  that  her  said  fence  was  entirely  destroyed ; 
that  thereby  a  row  of  shade  trees  about  said  premises, 
which  had  been  set  out  in  1878,  were  completely  destroyed ; 
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that  by  rrr.  on  of  the  premises  and  her  injuries  in  other 
respects,  the  plaintiff  has  been  damaged  in  the  sum  of  five 
thousand  dollars. 

The  petition  contains  an  appropriate  prayer  for  relief. 

The  city,  in  its  answer,  in  effect  denies  the  damage  to 
plaintiff's  proj^erty,  and  pleads  special  benefits  in  excess 
of  the  damage  in  the  amount  of  two  thousand  dollars,  for 
which  it  prays  judgment.  There  is  a  reply  to  the  answer, 
which  need  not  be  noticed.  On  the  trial  of  the  cause  the 
jury  returned  a  verdict  in  favor  of  the  defendant.  A  mo- 
tion for  a  new  trial  was  thereupon  made  by  the  plaintiff, 
upon  the  grounds,  first,  that  the  evidence  was  not  sufficient 
to  sustain  the  verdict;  second,  errors  of  law  occurring  at 
the  trial ;  third,  error  in  giving  certain  instructions  named. 
The  motion  was  overruled,  and  judgment  entered  on  the 
verdict  dismissing  the  action. 

The  testimony  shows  that,  before  the  grading,  the  land 
immediately  around  the  house  in  question  was  nearly  level, 
gradually  sloping  towards  the  south  and  east;  that  in  con- 
sequence of  the  grading  the  house  was  left  at  an  average 
height  of  more  than  fourteen  feet  above  the  level  of  the 
street ;  that  in  that  condition  it  is  almost  inaccessible  ex- 
cept by  means  of  stairs ;  that  to  bring  the  lots  to  a  proper 
grade  above  the  streets  named  would  require  the  removal 
of  more  than  thirteen  thousand  cubic  yards  of  earth,  to  re- 
move which  would  cost,  as  shown  by  the  testimony,  from 
twenty-five  hundred  to  thirty-five  hundred  dollars;  that 
the  house  would  sustain  considerable  damage  by  lowering 
it  to  the  grade,  which  one  of  the  witnesses  fixes  at  a  very 
considerable  sum,  which  need  not  l)e  named  here.  There 
is  also  proof  as  to  damages  from  the  destruction  of  trees 
on  the  lots  in  question,  fixed  by  one  of  the  witnesses  at 
the  sum  of  three  hundred  and  sixty  dollars.  The  aggre- 
gate of  the  damages,  as  proved,  amount  to  a  very  large  sum, 
and  greatly  in  excess  of  the  special  benefits  sworn  to  by  the 
witnesses.     A  numlx?r  of  real  estate  agents  were  called  by 
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the  city,  who  stated  that  the  benefits  to  the  property  in 
question  from  the  grading  of  the  streets  named,  and  the 
general  advance  in  property,  were  at  least  four  thousand 
dollars,  two  thousand  dollars  of  which  should  be  credited 
to  the  general  advance  in  property,  and  two  thousand  to 
special  benefits.  Other  witnesses  called  by  the  city  stated 
generally  that  they  thought  the  property  had  not  been 
damaged,  as  in  their  opinion  it  was  worth  as  much  after 
the  improvement  as  before,  but  upon  cross-examination 
they  estimated  the  cost  of  grading  the  lots  at  from  twelve 
hundred  to  fourteen  hundred  dollars.  A  numl)er  of  real 
estate  agents  were  called  by  the  plaintiff,  who  testified  that 
the  lots  in  question  were  not  benefited  by  the  grade  and 
that  it  was  a  positive  injury.  One  of  such  witnesses,  Mr. 
H.  B.  Grey,  testified  as  follows : 

Q.  Do  you  know  the  grade  that  was  made  on  Cali- 
fornia street  in  1884? 

A.  I  do  not  remember  the  time  it  was  made,  but  I 
know  how  it  is. 

Q«  You  have  bought  and  sold  real  estate  and  dealt 
considerably  in  it  for  the  last  few  years? 

A.     Yes,  sir. 

Q.     And  are  you  familiar  with  the  prices  of  real  estate  ? 

A.     Yes,  sir. 

Q.  State  to  the  jury  whether  or  not,  in  your  opinion, 
the  grading  of  California  street  and  24th  street  in  front  of 
this  Schaller  property  was  a  benefit  to  it  or  not,  considered 
as  a  residence  location? 

A.  I  would  consider'  the  grade  of  any  street  benefited 
to  a  certain  extent,  unless  it  was  over  graded,  and  there  I 
considered  that  they  done  moro  than  was  necessary;  I 
would  have  considered  a  grade  of  five  or  six  feet  all  that 
was  necessary. 

Q.  And  at  the  present  time  what  effect  do  you  think 
that  the  grade  had  ? 
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A.  I  would  think  that  the  property  left  the  way  hers 
is,  that  it  would  demoralize  it. 

Q.     Do  you  consider  it  an  injury  to  the  property? 

A.     Yes,  sir. 

Q.     Demoralizing  it,  what  do  you  mean  by  that? 

A.     An  injury. 

On  cross-examination,  he  testified : 

Q.  You  think  a  reasonable  grade  on  a  street  like  that 
is  a  benefit? 

A.     Yes,  sir. 

Q.     Especial  benefit  to  the  property  ? 

A.     Yes,  sir. 

Q.  But  an  unreasonable  grade  you  think  to  be  an 
injury? 

A.     Yes,  sir. 

Q.  And  you  consider  the  grading  of  the  streets  as  they 
are  now  graded  an  unreasonable  grade? 

A.     In  some  cases. 

Q.  It  is  upon  the  theory  that  it  is  an  unreasonable 
grade  that  you  consider  it  demoralizing,  or  in  other  words 
injured? 

A.     Yes,  sir. 

Q.  You  consider  the  grading  or  cutting  of  fifteen  or 
sixteen  feet  would  be  an  unreasonable  grade? 

A.     Yes,  sir,  in  that  case. 

Q.     Are  you  a  civil  engineer? 

A.     No,  sir. 

Q.     You  are  a  real  estate  agent? 

A.     Yes,  sir. 

Q.     How  long  have  you  been  such? 

A.     About  three  or  four  years. 

Q.     Here  in  Omaha? 

A.     Yes,  sir. 

There  is  no  denial  of  the  testimony  of  these  witnesses 
that  the  cut  was  too  deep  for  the  property  to  derive  any 
benefit  from  the  grading. 


r 


JANUARY  TERM,  1888.  331 

Scballer  y.  City  of  Omaha. 

The  city  attorney  contends  that  all  benefits,  both  gen- 
eral and  special,  are  to  be  considered,  and  if  equal  to  the 
damages  to  the  property  there  can  be  no  recovery.  This 
case  was  argued  and  submitted  at  the  July  term,  1887, 
of  this  court,  but  in  view  of  the  importance  of  the  question, 
it  being  stated  that  a  large  number  of  other  cases  were  de- 
pending upon  the  decision  in  this  case,  a  re-argument  was 
ordered  and  had,  and  the  cause  again  submitted  to  the 
court. 

The  question  depends  upon  the  construction  to  be  given 
to  section  21,  article  I.  of  the  constitution,  which  is  as  fol- 
lows :  "  The  property  of  no  person  shall  be  taken  or  dam- 
aged-for  public  use  without  just  compensation  therefor.^' 
This  section,  without  the  words  **  or  damaged,"  is  a  re?-- 
batim  copy  of  section  13,  article  I.  of  the  constitution  of 
1867.  '  The  history  of  the  amendment  is  as  follows :  In 
the  constitutional  convention  of  1875,  the  committee  on  the 
bill  of  rights  reported  section  21  as  it  existed  in  the  con- 
stitution of  1867.  This  section  was  amended  in  open  con- 
vention, by  adding  the  words  "  or  damaged,"  and  in  that 
form  it  was  adopted  by  the  people  of  the  state.  Section 
21,  therefore,  provides  that  the  property  of  no  person  shall 
be  damaged  for  public  use  without  just  compensation  there- 
for. It  is  conceded  that  if  property  is  taken  for  public 
use,  general  benefits  cannot  be  considered,  but  it  is  claimed 
that  a  different  rule  applies  to  property  damaged,  and  a 
number  of  cases  were  cited  tending  to  sustain  that  view. 
All  of  these  cases,  however,  while  valuable  aids  in  con- 
sidering the  question,  are  not  to  be  considered  as  binding 
upon  us  in  construing  our  own  constitution;  and  while  we 
entertain  a  high  opinion  for  the  supreme  court  of  Illinois, 
and  courts  of  the  other  states  named,  we  cannot  allow  their 
decisions  to  control  against  the  manifest  meaning  of  the 
constitutional  provision.  A  provision  of  this  kind  has  ex- 
isted in  no  state  for  more  than  seventeen  years.  It  is  not 
a  matter  of  surprise,  therefore,  that  the  courts  are  not  in 
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entire  harmony  in  construing  it.  It  is  the  dufy  of  this 
<x)urt  to  give  it  such  a  construction  as  will  carry  out  the 
intent  of  the  framers  and  the  people  who  adopted  it,  and 
do  justice  in  the  premises. 

In  Wagner  v.  Gage  County ^  3  Neb.,  237,  this  court,  in 
^construing  the  words,  "just  compensation  for  land  taken," 
held  that  general  benefits  could  not  be  considered,  while 
special  benefits  might  be.  That  decision  was  rendered 
fourteen  years  ago,  and  has  become  a  rule  of  practice  in 
this  state,  and  has  never,  so  far  as  the  writer  is  advised, 
been  questioned.  The  words,  "just  compensation  for  prop- 
lerty  damaged,"  seems  to  be  just  as  broad  as  where  the 
property  is  taken,  that  is,  that  the  benefits,  which  the  owner 
of  the  land  in  common  with  the  rest  of  the  inhabitants  of 
the  vicinity  shares,  shall  not  be  taken  into  consideration 
in  estimating  the  benefits.  A  different  rule  injects  words 
into  the  constitution  which  are  not  found  there,  and  puts 
a  forced  construction  upon  its  language.  It  is  claimed  on 
behalf  of  the  city,  that,  if  the  property  will  sell  for  as  much 
after  the  improvement  is  made  as  before,  the  owner  has 
sustained  no  damage,  although  other  property  in  the  vicin- 
ity may  have  been  greatly  enhanced  in  value  thereby. 
Such  a  rule,  however,  takes  into  account  public  benefits, 
and  thereby  casts  the  burden  entirely  upon  the  party  al- 
leged to  be  benefited.  Suppose  two  or  more  railroads 
reaching  out  into  the  interior  of  the  state  were  to  be  built 
terminating  in  Omaha,  with  the  right  to  lay  their  tracks 
along  Farnam  street.  Such  roads,  when  constructed,  no 
doubt  would  greatly  enhance  the  value  of  property  in  the 
city  of  Omaha,  while  by  reason  of  destroying  Farnam 
street  as  a  public  thoroughfare  they  would  prevent  the  rise 
of  property  on  that  street  in  proportion  to  other  portions  of 
the  city,  yet  if  the  argument  of  tlie  defendant's  attorney  is 
sound,  if  real  estate  on  Farnam  street  did  not  depreciate  in 
value  by  reason  of  its  occupancy  by  the  railways,  the  own- 
ers could  recover  nothing,  although  property  in  other  per- 
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tions  of  the  city  had  advanced  fifty  or  one  hundred  per 
cent  That  such  a  rule  is  not  just  compensation  for  prop- 
erty damaged^  is  self-evident. 

The  words,  "  or  damaged,"  in  the  constitution,  being 
remedial  in  their  nature,  are  to  be  liberally  construed  in 
favor  of  justice.  The  alleged  benefits  in  this  class  of  cases 
are  largely  speculative,  and  not  founded  on  actual  sales  ; 
that  is,  persons  who  claim  to  possess  knowledge  of  the 
value  of  the  property,  testify  that  in  their  opinion  the 
property  is  worth  as  much  after  as  before  the  grading,  and 
in  this  case  two  off  the  witnesses  testify  that  when  the 
grade  is  fixed  they  consider  the  property  worth  consider- 
ably more  than,  before  the  establishment  of  the  grade. 
Streets  are  graded  for  the  benefit  of  the  public,  and  any 
benefit  derived  by  the  lot  owner  is  in  the  nature  of  an  in- 
cident, and  is  not  the  object  of  grading  the  street. 

If  grades  were  intended  solely  for  the  benefit  of  the  lot 
owners  they  would  be  adapted  to  the  lots  along  which 
they  were  established,  and  it  would  rarely  be  necessary  to 
make  cuts  as  great  as  shown  by  the  testimony  in  this  case. 
The  rights  of  the  lot  owners,  however,  generally  are  a 
secondary  consideration,  the  question  being  what  grade 
is  best  adapted  to  promote  the  public  use.  The  work 
therefore,  being  for  public  use^  the  burden  must  be  borne 
by  the  one  benefited — the  public,  although  special  bene- 
fits to  any  lot  owner  may  be  set  off  as  against  damages 
sustained  by  him  from  the  grading.  In  awarding  just 
compensation  for  property  damaged  for  public  use,  there- 
fore, general  benefits  to  the  public  at  large  from  the  pro- 
posed improvements  cannot  be  considered,  while  special 
benefits  may  be  set  off  as  against  the  damages. 

In  the  case  under  consideration  the  highest  estimate  of 
the  special  benefits  to  the  plaintiff  ^s  property  did  not  ex- 
ceed the  sum  of  two  thousand  dollars,  while  the  damages 
are  proved  to  be  greatly  in  excess  of  that  sum.  The  ver- 
dict, therefore,^  is  not  supported  by  the  evidence. 
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It  is  unnecessary  to  review  the  instructions  or  the  other 
errors  assigned.  The  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Reversed  Ain>  bemakded. 

The  other  judges  concur. 
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Edwin  H.  Cogqswell,  appellee,  v.  W.  C.  Gbippith 


1.  Beal  Estate:    sale:    principal  and   agent.    Where  a 

party  through  hia  brother  purchased  the  "north-west  quarter  and 
the  south- west  quarter  of  the  north-east  quarter  of  section 
twenty-six,  township  eleven,  range  six,^'  etc.,  his  brother  well 
knowing  that  the  grantor  possessed  but  eighty  acres  of  land 
in  said  section,  viz.:  the  west  half  of  the  north-east  quarter, 
and  said  purchaser  rfterwardssold  and  conveyed  the  north-west 
quarter  of  said  section  to  a  bona  fide  purchaser,  HMf  First, 
that  the  knowledge  of  the  brother  through  whom  the  purchase 
was  effected,  being  that  of  agent,  was  knowledge  to  the  poi^ 
chaser.  Second,  in  an  action  by  the  actual  owner  of  the  north 
half  of  the  north-west  quarter  of  said  section,  such  owner  was 
entitled  to  the  actual  value  of  said  land  at  the  time  of  the  con- 
veyance to  the  bona  fide  purchaser.  Third,  that  unpaid  pur- 
chase money  due  from  the  bona  fide  purchaser  would  be  applied 
in  satisfaction  of  the  claim  of  the  land  owner. 

2.     :    :    title:     misdescbiption  :    fraud.    Where 

the  title  of  real  property  is  wrongfully  obtained,  as  by  a  misde- 
scription in  the  deed,  and  such  real  estate  is  conveyed,  in  Iraud 
of  the  right  of  the  owner,  by  such  grantee,  a  court  of  equity 
will  convert  him  into  a  trustee  and  compel  him  to  account  for 
the  value  of  such  property,  .and  will  follow  the  proceeds  of 
such  sale  so  long  as  they  can  be  traced. 

3.    :    pleading:    parties.    J?6{<{,  That  the  petition  stated 

a  cause  of  action,  and  that  there  was  no  mi^oinder  of 
defendants. 


r 


JANUARY  TERM,  1888.  335 

: — — — 

Coggiwell  T.  Griffith. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Pound,  J. 

Marquetty  Deweese  &  Hall,  for  appellants,  cited  :  Burt 
V.  Wilson,  28  Cal.,  632.  Durant  v.  Bacot,  2  Beasley,  201. 
Adams  v.  Stevens,  49  Me.,  362.  Durham  v.  Ins,  Co,, 
22  Fed.  Rep.,  468.  Thompsonmlle  Scale,  etc.,  Co.  v.  Osgood, 
26  Conn.,  16.     Ellis  v.  HunnieiU,  71  Ga.,  637. 

Brown  &  Ryan  Bros,,  for  appellee,  cited:  Smith  v. 
Sands,  17  Neb.,  498.  Perry  on  Trusts,  Sec.  847.  Black- 
bum  v,  Randolph,  33  Ark.,  }19.  McKeighan  v,  Hopkins, 
19  Neb.,  38. 

Maxwell,  J. 

The  plaintiff  brought  an  action  against  the  defendants 
in  the  district  court  of  Lancaster  county,  and  alleges  in  his 
petition  that, "on  the  first  day  of  August,  1368,  the  United 
States,  by  its  certain  letters  patent  of  that  date,  conveyed 
to  one   John    Brown  the  north-west  quarter  of  section 
twenty-six,  township  eleven  north,  range  six  east,  6th  P. 
M.,  in  Lancaster  county,  and  state  of  Nebraska;  and  on 
the  first  day  of  August,  1869,  the  United  States,  by  its  cer- 
tain other  letters  patent,  conveyed  to  the  said  John  Brown 
the  north-east  quarter  of  said  section  twenty-six ;  that  on 
the  8th  day  of  December,  1 868,  the  said  John  Brown  sold  to 
one  Hazelton  S.  Moore,  the  west  half  of  the  north-east 
quarter  of  said  section  twenty-six,  and  on  the  same  day 
the  said  John  Brown  and  Catharine,  his  wife,  executed  a 
warranty  deed,  whereby  they  intended  to  convey  to  the 
said  Hazelton  S.  Moore  the  tract  of  land  above  described, 
and  that  only,  and  the  said  Moore  supposed  he  was  purchas- 
ing said  last  above  described  tract  and  no  other;  that  the 
description  of  the  land  as  written  in  the  deed  executed 
by  the  said  John  Brown  and  wife  to  the  said  Huzelton 
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S.  Moore,  was  as  follows :  '  the  north-west  quarter  and 
the  south-west  quarter  of  the  north-east  quarter  of  sec- 
tion twenty-six,  township  eleven,  range  six,  in  Lan- 
caster county,  in  the  state  of  Nebraska',  instead  of 
'the  north-west  quarter  of  the  north-east  quaiter  and  the 
south-west  quarter  of  the  north-east  quarter  of  section 
twenty-six,  township  eleven,  range  six  east,  in  Lancaster 
county,  Nebraska,'  as  the  same  was  intended  to  be,  the 
words,  'of  the  north-east  quarter'  having  been  omitted 
from  the  description  contained  in  the  deed  executed  by  the 
said  Brown  and  wife  to  the  said  Moore  as  aforesaid,  when 
they  should  have  been  inserted  immediately  after  the 
words,  'the  north-west  quarter*  where  they  first  occur  in 
said  deed,  by  mistake  of  all  the  parties  interested  in  said 
deed,  and  particularly  of  the  grantors  named  therein^ 
parties  executing  said  deed  supposing  and  believing  that 
the  description  written  in  the  deed  conveyed  only  the 
eighty  acres  of  land  first  herein  described*  that  the  consid- 
eration paid  by  the  said  Moore  for  the  land  conveyed  to 
him  by  the  deed  executed  by  the  said  Brown  and  wife,  as 
aforesaid,  was  four  hundred  dollars;  said  deed  was  filed  for 
record  in  the  county  clerk's  office  of  Lancaster  county,  on 
the  24th  day  of  December,  1868,  and  was  recorded  in  deed 
record  D,  at  page  14;  that  on  the  12th  day  of  June,  1869,. 
the  said  John  Brown,  for  the  consideration  of  four  hun- 
dred dollars,  conveyed  by  warranty  deed,  in  which  his 
wife  joined,  to  Roger  Mullins,  the  north  half  of  the  north- 
west quarter  of  said  section  twenty-six,  which  deed  was 
filed  for  record  in  the  county  clerk's  office  of  Lancaster 
county,  on  the  5th  day  of  July,  1869,  and  said  deed  was- 
recorded  in  deed  record  D,  at  page  601,  of  said  county ;  and 
on  the  7th  day  of  May,  1872,  the  said  Roger  Mullins,  for 
the  consideration  of  five  hundred  dollars,  conveyed  by  deed 
with  covenants  of  warranty  to  Spencer  G.  Chandler,  the 
north  half  of  the  north-west  quarter  of  said  section  twenty- 
six,  which  deed  was  duly  filed  in  the  county  clerk's  office 
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of  Lancaster  county,  on  May  7,  1872,  and  was  duly  re- 
corded in  deed  record  J-,  on  page  574 ;  and  on  the  24th  day 
of  April,  1874,  the  said  Spencer  Chandler  and  Riola  D., 
his  wife,  conveyed  by  warranty  deed  the  said  last  above 
described  tract  of  land  to  this  plaintiff,  Edwin  H.  Coggs- 
well,  for  the  consideration,  then  paid,  of  six  hundred  dol- 
lars, which  said  deed  was  filed  for  record  in  the  clerk's 
office  of  Lancaster  county,  Nebraska,  April  30,  1874,  and 
was  recorded  in  deed  record  O,  on  page  171 ;  and  that  he, 
the  said  Edwin  H.  Coggswell,  is  now  the  owner  of  said 
land;  that  on  the  14th  day  of  January,  1880,  the  said 
Hazel  ton  S.  Moore  made  a  warranty  deed,  in  which  his 
wife  joined,  to  Oliver  K.  Griffith,  whereby  the  said  Moore 
intended  to  convey  to  the  said  Griffith  the  west  half  of  the 
north-east  quarter  of  said  section  twenty -six,  and  the  said 
Griffith  well  knew  that  such  was  the  intention  of  the  said 
Moore;  that  the  said  land  was  in  fact  bought  of  said 
Moore  by  one  \V.  C.  Griffith,  who  is  the  .brother  of  said 
Oliver  K.  Griffith ;  that  the  negotiations  for  the  sale  of  the 
land  and  the  conveyance  of  the  same  by  ihc  said  Moore  to 
the  said  Oliver  K.  Griffith  were  conducted  solely  on  the 
part  of  the  Griffiths  by  the  said  W.  C.  Griffith,  and  this 
plaintiff  alleges  the  fact  to  be  that  the  said  William  C. 
Griffith  was  in  fact  the  purchaser  of  the  land  from  the  said 
Moore  ;  that  he  in  fact  purchased  the  same  for  himself,  but 
that  he  procured  the  same  to  be  conveyed  to  his  brother^ 
Oliver  K.  Griffith,  hoping  thereby  to  be  better  enabled  to 
carry  out  his  fraudulent  purpose  as  hereinafter  stated;  that 
the  said  Moore  resides  in  the  city  of  Rochester,  in  the  .state 
of  New  York,  and  the  negotiations  for  the  sale  of  the  land, 
claimed  to  be  owned  by  him,  to  the  said  Oliver  K.  Griffith, 
were  conducted  by  correspondence  between  the  said  Moore 
and  the  said  William  C.  Griffith ;  that  after  the  said  Moore 
and  William  C.  Griffith  had  agreed  on  the  price  for  the 
land,  which  was  eight  hundred  dollars,  he,  the  said  Wil- 
liam C.  Griffith,  procured  a  deed  to  be  made  in  the  city  of 
22 
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Lincoln,  Nebraska,  and  forwarded  to  the  said  Moore  at 
the  city  of  Rochester,  aforesaid,  wherein  he  caused  the 
land  conveyed  in  the  deed  to  be  described  in  the  same 
words  used  in  the  deed  given  by  said  Brown  and  wife 
to  the  said  Moore,  to-wit:  ^The  north-west  quarter 
and  the  south-west  quarter  of  the  north-east  quarter  of 
section  twenty-six,  township  eleven,  range  six  east  of 
the  6th  P.  M.,' which  deed  the  said  Moore  and  wife, 
supposing  it  contained  a  correct  description  of  the  property 
intended  to  be  conveyed,  executed  and  delivered  to  tlie  said 
Griffith  at  the  date  aforesaid,  which  was  filed  for  record  in 
the  county  clerk's  office  of  Lancaster  county,  and  recorded 
in  book  3  of  deeds  of  said  county ;  that  the  said  William 
C.  Griffith  well  knew  at  the  time  he  negotiated  for  the 
purchase  of  said  land  and  procured  the  deed  to  be  made 
and  forwarded  as  aforesaid,  that  the  said  Moore  claimed  to 
own  only  the  west  half  of  the  north-east  quarter  of  said 
section  twenty-six,  and  that  he  did  not  claim  to  own  any 
land  in  the  north-west  quarter  of  said  section ;  that  tlie 
said  Moore  while  he  owned  the  land  had  employed  the 
said  William  C.  Griffith  to  pay  his  taxes  and  to  look  after 
the  land  for  him ;  and  the  said  William  C.  Griffith  well 
knew  just  what  land  he,  the  said  Moore,  claimed  to  own; 
that  the  said  William  C.  Griffith  procured  the  description 
to  be  written  in  the  deed  executed  by  the  said  Moore  and 
wife  to  the  said  Oliver  K.  Griffith,  for  the  purpose  and 
with  the  intent  of  cheating  and  defrauding  the  owners 
of  the  north-west  quarter  of  said  section  twenty-six  out 
of  their  title  thereto,  and  particularly  of  cheating  and 
defrauding  this  plaintiff  out  of  the  north  half  of  the 
north-west  quarter  of  said  section,  hoping  to  have  the 
description  in  the  deed  so  construed  as  to  cover  and 
include  all  of  the  north-west  quarter  of  section  twenty- 
six,  and  the  south-west  quarter  of  the  north-east  quar- 
ter of  said  section  twenty-six,  instead  of  the  north-west 
quarter   of  the   north-east    quarter  and    the  south-west 
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quarter  of  the  north-east  quarter,  as  all  the  parties  to 
said  conveyances  intended,  as  the  said  William  C.  Griffith 
well  knew,  whereby  he  hoped  to  obtain  title  to  two  hun- 
dred acres  of  land  instead  of  eighty  acres,  the  amount  he 
in  fact  purchased;  that  the  said  William  C.  Griffith,  know- 
ing that  his  knowledge  of  the  mistake  in  the  description 
could  be  easily  proved  as  his  connection  with  the  negotia- 
tion and  sale  of  the  land,  by  Moore  to  his  brother,  Oliver 
E.  Griffith,  in  order  to  embarrass  this  plaintiff  and  make 
more  difficult  for  him  to  procure  the  necessary  proof  to 
establish  the  title  of  plaintiff,  hoping  thereby  to  be  better 
enabled  to  carry  out  his  nefarious  scheme  to  swindle  this 
plaintiff  out  of  his  land,  by  getting  it  into  the  hands  of 
what  might  appear  to  be  an  innocent  purchaser  for  value, 
procured  the  said  Oliver  K.  Griffith  and  wife  to  convey 
by  deed  with  covenants  of  warranty  to  one  Dewitt  N. 
Syford,  all  of  the  north-west  quarter  of  said  section  twenty- 
six,  and  the  said  Dewitt  N.  Syford,  as  he  alleges,  is  now 
in  possession  of  said  last  described  property,  and  claims 
to  have  been  in  possession  thereof  for  about  one  year  before 
the  commencement  of  this  suit,  and  claims  to  own  the 
same;  that  the  said  Dewitt  N.  Syford  is  a  near  relative  of 
the  said  William  C.  Griffith,  is  a  man  of  no  considerable 
means,  and  this  plaintiff  alleges  that  said  Syford  took  title 
to  said  land  with  full  knowledge  of  the  plaintiff's  rights  in 
the  premises,  and  that  he  took  the  title,  and  the  said  Oliver 
K.  Griffith  conveyed  to  the  said  Syford,  with  the  view 
and  for  the  purpose  of  assisting  the  said  William  C.  Griffith 
in  carrying  out  his  scheme  to  defraud  this  plaintiff  out  of 
his  land;  that  the  said  deed  last  above  mentioned  and  re- 
ferred to  bears  date  August  17,  1883,  and  was  filed  for 
record  in  the  office  of  the  county  clerk  of  Lancaster  afore- 
said, on  the  5th  day  of  September,  1883,  and  was  recorded 
in  deed  record  No.  16,  at  page  405;  that  the  said  Amanda 
O.  Syford  is  the  wife  of  the  said  Dewitt  N.  Syford,  and 
claims  a  right  of  dower  in  the  said  lands;  that  the  value 
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of  the  north  half  of  the  north-west  quarter  of  said  section 
twenty-six,  at  the  oommenoement  of  this  suit,  and  now,  is 
three  thousand  dollars,  and  in  the  event  that  said  Syford 
be  by  the  court  found  to  be  in  fact  a  purchaser  of  said 
lands  for  value  and  in  good  faith,  and  without  notice  of 
the  title  and  equity  of  this  plaintiff,  then  said  William  C. 
Griffith  and  Oliver  K.  Griffith,  or  one  of  them,  should  in 
equity  account  for  and  pay  to  this  plaintiff,  as  well  the 
proceeds  of  such  sale  by  them,  or  one  of  them,  made  to 
said  Syford,  as  also  the  actual  value  of  said  land,  with  in- 
terest thereon,  as  by  them  in  equity  received  in  trust  for 
the  use  of  this  plaintiff,  with  interest,  the  said  value  of  said 
land  to  be  fixed  at  the  highest  value  thereof  up  to  the  trial 
of  this  cause;  that  ever  since  he  purchased  said  north 
half  of  the  north-west  quarter  of  section  twenty-six,  to- 
wit:  since  April  24,  1874,  plaintiff  has  paid  the  taxes 
on  said  land  and  continued  to  pay  the  same  until  1884, 
when  he  sent  a  man  to  pay  the  same  and  found  they  had 
been  paid,  and  that  about  one  year  before  the  commence* 
ment  of  this  suit  he  obtained  the  first  knowledge  that  any 
person  was  claiming  title  to  said  land  adversely  to  him/* 
The  plaintiff  prays  for  various  forms  of  relief,  according 
as  the  court  may  find  the  facts  to  be. 

Syford  claims  to  be  an  innocent  purchaser  of  the  premi- 
ses, and  the  Griffiths  answer  separately,  pleading,  in  sub, 
stance,  their  good  faith.  On  the  trial  of  the  cause  the 
court  found  in  favor  of  the  plaintiff,  and  rendered  a  decree 
in  his  favor. 

The  testimony  tends  to  show  that  in  August,  1868,  one 
John  Brown  was  the  owner  of  the  north  half  of  section 
twenty-six,  township  eleven,  range  six  east,  in  Lancaster- 
county.  Of  this  tract  he  sold  the  west  half  of  the  north- 
east quarter,  being  eighty  acres,  to  one  Hazelton  S.  Moore. 
The  description  in  the  deed,  however,  is,  "  the  north-west 
quarter  and  the  south-west  quainter  of  the  north-east  quar* 
ter  of  section  twenty-six  "  etc     This  deed  is  dated  Decern* 
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ber  8,  18G8.  In  June,  18G9,  said  Brown  sold  the  north 
half  of  the  north-west  quarter  of  said  section  to  one  Roger 
MuUin,  and  the  plaintiff  traces  his  title  from  Mullin. 
Hazelton  S.  Moore  was  a  merchant,  doing  business  in 
Rochester,  New  York,  and  the  proof  clearly  shows  that  he 
claimed  but  eighty  acres  of  land  under  his  deed,  viz.:  The 
west  half  of  the  north-east  quarter  of  said  section  twenty- 
six.  In  January,  1880,  Moore  sold  and  conveyed  the 
land  he  purchased  of  Brown  to  Oliver  K.  Griffith,  the  de- 
fendant, W.  C.  Griffith  negotiating  the  sale.  At  the  re- 
quest of  Mr.  Moore,  W.  C.  Griffith  had  a  deed  prepared 
in  Lincoln  and  forwarded  it  to  Mr.  Moore  for  the  signature 
and  acknowledgment  of  himself  and  wife,  which,  when 
duly  signed  and  acknowledged,  was  returned  to  a  bank  in 
Lincoln,  to  be  delivered  to  W.  C.  Griffith  on  the  payment 
of  the  purchase  price,  and  the  deed  was  so  delivered,  and  tlie 
money  sent  to  Moore.  In  August,  1883,  W.  C.  Griffith, 
still  acting  as  the  agent  of  his  brother,  Oliver  K.,  sold  to 
the  defendant,  Dewitt  N.  Syford,  the  north-west  quarter  of 
said  section  twenty-six,  for  the  sum  of  two  thousand  five 
hundred  dollars,  Syford  paying  ninp  hundred  dollars  down 
and  giving  a  mortgage  to  secure  the  unpaid  purchase  price. 
Up  to  the  time  of  the  purchase  of  this  land  by  Syford,  it 
seems  to  have  been  uncultivated  prairie  land,  no  one  hav- 
ing the  actual  possession.  In  the  deed  from  Hazelton  S. 
Moore  to  O.  K.  Griffith  the  land  is  described  in  the  same 
manner  as  in  the  deed  from  Brown  to  Moore,  viz.:  "the 
north-west  quarter  and  the  south-west  quarter  of  the  north- 
cast  quarter  of  section  twenty -six."  etc.  Mr.  W.  C.  Grif- 
fith had  paid  the  taxes  for  Hazelton  S.  Moore,  while  said 
Moore  was  the  owner  of  the  land,  and  well  knew  that 
Moore  claimed  but  eiglity  acres,  the  receipt  for  taxes  for  the 
year  1878  being  as  follows: 
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The  testimony  of  W.  C.  Griffith  establishes  the  fact  that 
he  well  knew,  before  he  effected  the  purchase  of  the  land 
for  his  brother,  that  H.  S.  Moore  did  not  own  any  portion 
of  the  north-west  quarter  of  said  section  twenty-six.  His 
own  admissions,  both  on  his  direct  and  cross-examination 
while  testifying  in  this  case,  show  this  to  be  true.  We  do 
not  care  to  review  his  testimony  at  length,  or  to  set  out 
any  portion  of  it  here  in  this  opinion,  but  it  clearly  estab- 
lishes the  fact  of  such  knowledge.  In  addition  to  this,  the 
testimony  shows  that  the  price  paid  for  the  land  by  O.  K. 
Griffith  did  not  exceed  the  value  of  the  eighty  acres  in  the 
west  half  of  the  north-east  quarter  of  said  section  twenty- 
six.  The  proof,  therefore,  establishes  the  fact  that  O.  K. 
Griffith  took  the  north-west  quarter  of  said  section  twenty- 
six  with  the  knowledge,  in  his  agent,  that  Moore  had  no 
equitable  right  to  the  same. 

The  case,  therefore,  is  this:  O.  K.  Griffith  was  not  the 
equitable  owner  of  the  land  described  in  the  plaintiff's 
deed,  to-wit :  the  north  half  of  the  north-west  quarter  of 
said  section  twenty-six,  but  by  virtue  of  his  apparent 
ownership  and  title,  he  conveyed  said  land  to  the  defend- 
ant Syford,  who,  so  far  as  appears,  is  sl  bona  fide  purchaser* 

The  rule  is  well  established,  that  a  court  of  equity  will 
not  permit  one  party  to  take  advantage  of  and  enjoy  the 
benefit  of  a  mistake  which  he  knew  of  and  did  not  correct. 
In  general,  whenever  the  legal  title  to  property,  real  or 
personal,  has  been  obtained  through  actual  fraud  or  con- 
cealment, or  under  similar  circumstances,  which  render  it 
unconscientious  for  the  holder  of  the  legal  title  to  retain 
and  enjoy  the  beneficial  interest,  equity  impresses  a  con- 
structive trust  on  the  property  thus  acquired,  in  favor  of 
the  one  who  is  truly  and  equitably  entitled  to  the  same ; 
and  a  court  of  equity  has  jurisdiction  to  reach  the  property, 
either  in  the  hands  of  the  original  wrong-doer,  or  in  the 
hands  of  any  subsequent  holder,  until  a  purchaser  of  it  in 
good  faith  and  without  notice  acquires  a  higher  right. 
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2  Pomeroy's  Equity,  §  1053,  and  cases  cited.  The  forms 
and  varieties  of  these  trusts  are  practically  without  limit, 
the  principle  being  applied  wherever  it  is  necessary  for 
the  doing  of  complete  justice,  although  the  law  may  give 
a  remedy  in  damages  against  the  wrong-doer.  Hammond 
V,  Pennock,  61  N.  Y.,  145.  Bingham  v.  Bingham,  1  Ves., 
Sr.,  126.  Dewey  v.  Mayer,  72  N.  Y.,  70-76.  Fattan  v. 
Whitney,  5  Hun,  16.  Baier  v.  Berberich,  6  Mo.  App.,  537. 
Mer(Aer  v.  Hermme,  50  Cal.,  606.  And  where  the  prop- 
erty has  been  converted  into  money,  the  court  will  follow 
the  trust  fund  so  long  as  it  can  be  traced.  The  defendants, 
W.  C.  and  O.  K.  Griffith,  therefore  are  chargeable  wdth 
the  value  of  the  plaintiff's  land  conveyed  by  them  to  a 
bona  fde  purchaser,  with  lawful  interest  thereon.  The 
amount  due  from  the  purchaser,  so  far  as  may  be  necessary  to 
satisfy  the  plaintiff's  claim  for  the  north  half  of  the  north- 
west quarter  of  said  section  twenty-six,  will  he  applied  to 
the  satisfaction  of  the  same,  if  sufficient  for  that  purpose. 
As  the  value  of  the  land  in  question  does  not  clearly  ap- 
pear at  the  date  of  the  conveyance  in  August,  1883,  the 
cause  will  be  referred,  to  find  the  value  of  said  north  half 
of  the  north-west  quarter  of  said  section  twenty-six,  at  the 
date  of  the  conveyance  to  Syford,  and  report  the  same  to 
this  court  within  sixty  days  from  this  date. 

Objection  was  made  by  the  defendants  on  the  trial,  first, 
that  the  petition  did  not  state  facts  sufficient  to  authorize 
the  introduction  of  testimony ;  and  second,  that  there  was  a 
misjoinder  of  parties  defendant.  Both  of  these  objections 
were  overruled,  and  such  ruling  is  now  assigned  for  error. 
The  objections  are  untenable,  as  the  petition  does  state  a 
cause  of  action  and  there  is  no  misjoinder  of  defendants. 
The  judgment  of  the  district  court  is  reversed,  and  a  decree 
will  be  entered  in  this  court  in  conformity  with  this  opinion. 

Judgment  accordingly. 

Keese,  Ch.  J.,  concurs. 
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Luke  Lavender,  appellant,  v.  Holmes  and  Bogos,  

23    346 
APPELLEES.  ,  80    787 

23~~845l 

1.  Action  quia  timet.     Plaintiff  instituted  his  action  in  the  -*^   '^' 

district  coort  to  qniet  his  title  to  certain  real  estate,  to  which 
defendants  claimed  title  through  a  line  of  conveyances  origi- 
nating in  a  sheriff 's  deed  and  on  executions  against  plaintiff 
The  deed  to  defendants  from  their  grantor,  by  error  in  descrip- 
tion, included  a  part  of  plaintiff's  land  not  included  in  the 
sheriff's  deed,  ffeldj  That  plaintiff  was  entitled  to  a  decree 
quieting  his  title  to  that  part  not  conveyed  by  the  sheriff. 

2.  :  ATTOBMIET  AND  CLIENT.  Plaintiff,  who  was  a  defend- 
ant in  certain  foreclosure  and  execution  proceedings,  employed 
an  attorney  to  represent  him  therein.  While  under  such  em- 
ployment, and  after  the  sale  of  plaintiff 's  real  estate,  the  attor- 
ney entered  into  a  stipulation  with  the  attorneys  for  tl  e 
•execution  plaintiffs  by  which  it  was  agreed  that  the  sherifi  's 
sales  should  be  confirmed  and  deeds  executed  to  the  purchasers. 
With  some  knowledge  of  the  facts,  plaintiff  continued  the  at- 
torney in  his  employ.  It  was  held  that  plaintiff  could  not 
maintain  an  action  to  quiet  his  title  against  subsequent  pur- 
chasers of  the  real  estate  for  value,  upon  the  ground  of  fraud 
and  conspiracy  on  the  part  of  his  attorney  with  the  attorneys 
for  the  execution  plaintiffs,  without  proving  that  the  defendants 
had  knowledge  of  such  alleged  fraud  prior  to  their  purchase  of 
their  land  and  the  payment  therefor,  even  though  they  held 
title  by  deed  which  did  not  contain  the  usual  covenants  of 
warranty. 

Appeal  froni  the  district  court  of  Lancaster  county 
Heard  below  before  Pound,  J. 

Lamb,  RicketU  &  Wilson  and  J,  R,  Webster,  for 
appellant. 

Alleged  frauds  were  not  cured  by  order  of  confirmation. 
Freeman  Executions,  433.  Taylor  v.  Churtnay,  15  Neb., 
190.  White  Grow  v.  White  Winj,  3  Kan.,  276.  Sale 
may  be  set  aside  after  confirmation.  Adams  r.  Secor,  6 
Kan.,  542.     Coates  v.  Bank,  23   Ohio   State,  415.     Me 
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Keighan  v.  Hopkins,  14  Neb.,  361.  Purchaser  is  trustee 
for  judgment  debtor.  1  Perry  Trusts,  3d  Ed.,  Sec.  215. 
Herman  Executions,  342,  Original  bill  attacking  judg- 
ment will  lie.  Horn  v.  Queen,  5  Neb.,  472.  Lockwood 
V.  Mitchell,  19  Ohio,  448. 

Harwood,  Ames  &  Kelly,  for  appellees,  cited :  LaFlume 
V.  Jones,  5  Neb.,  260.  Berkley  v.  Lamb,  8  Id.,  392. 
Day  V.  Thompson,  11  Id.,  123.  Wright  v.  Swed,  10  Id., 
191.  Corry  v.  Campbell,  34  Ohio  State,  204.  Spafford 
V.  Janesville,  15  Wis.,  526.  Rorer  Jud.  Sales,  Sees.  397- 
398.     Jones  v.  Simpson,  116  U.  S.,  609. 

Reese,  Ch.  J. 

This  action  was  originally  instituted  in  the  district  court 
by  defendants.  Holmes  and  Boggs,  who  filed  their  petition 
against  plaintiff,  by  which  they  sought  to  remove  a  doud 
from,  and  quiet  the  title  to,  certain  real  estate,  of  which 
they  claimed  to  be  the  owners,  resting  their  title  upon  an 
execution  sale  of  plaintiff's  property,  and  which  by  mesne 
conveyances,  had  been  transferred  to  them.  On  the  same 
day,  one  Julia  M.  Gregory  filed  a  like  petition  against 
plaintiff,  in  which  the  title  to  other  real  estate  was  involved* 
Plaintiff  answered  in  each  case,  alleging  title  in  himself, 
and  attacking  the  titles  of  defendants,  upon  the  ground  of 
fraudulent  practices  on  the  part  of  the  purchasers  and 
plaintiffs  in  execution  at  the  sheriff's  sales,  and  praying 
that  the  deeds  executed  upon  such  sales  by  the  sheriff  be 
set  aside,  declared  void,  and  his  title  to  the  property  be 
quieted.  Subsequent  to  filing  this  answer,  an  order  was 
made,  by  the  district  court,  by  consent  of  the  parties,  by 
which  the  two  cases  were  consolidated  and  the  title  in- 
verted, by  which  Lavender  became  the  plaintiff,  and  re- 
quiring the  parties  to  replead,  Lavender  to  file  the  first 
plea  or  petition.     After  issue  being  joined,  a  trial  was. 
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had  to  the  court,  which  resulted  in  a  general  finding  and 
decree  in  favor  of  defendants.  Subsequent  thereto  the 
matters  involved  in  the  Gregory  suit  were  fully  settled. 
The  case  was  removed  to  this  court  by  appeal  by  plaintiff, 
and  pending  argument  here  it  was  made  to  appear  that  a 
mistake  had  been  made  in  the  pleadings  in  the  district 
court,  and  without  a  decision,  on  motion  of  defendants  the 
cause  was  remanded,  with  leave  to  defendants  to  rei)lead. 
Upon  the  issues  being  reformed,  the  cause  was  again  sub- 
mitted to  the  district  court  upon  the  original  bill  of  excep- 
tions, which  included  the  testimony  submitted  at  the 
former  trial.  The  decision  and  decree  was  again  rendered 
in  favor  of  defendants,  and  plaintiff  appeals. 

It  is  insisted  by  defendants  that  a  stipulation  of  settle- 
ment filed  in  the  district  court  on  the  21  st  day  of  Decem- 
ber, 1885,  should  be  taken  and  held  as  a  final  settlement 
of  all  questions  involved  in  the  case  at  bar.  This  stipula- 
tion i8  as  follows : 

"  Luke  Lavender  vs.  Julia  M.  Gregory  et  al.  For  and 
in  consideration  of  full  satisfaction  and  settlement,  I  hereby 
release  all  claims,  demands,  and  liens  of  every  name  or 
nature  in  the  above  entitled  action,  and  I  hereby  dismiss 
said  cause  from  the  records  of  the  court,  and  judgment  for 
costs  is  rendered  in  favor  of  plaintiff,  and  against  defendants.. 

"Dated  December  18, 1885. 

"Luke  Lavender. 
"Witness: 

"J.  B.  Alkissbn, 
"E.  P.  Campbell.'' 

This  stipulatiou  was  introduced  upon  the  trial  by  de-^ 
fendant,  but  we  think  it  sufficiently  appears  from  the  testi- 
mony that  the  settlement  referred  to  in  the  stipulation  had 
reference  only  to  the  case  of  Lavender  against  Gregory.  It 
will,  therefore,  not  be  considered  in  this  case. 

It  appears  by  the  record  that,  prior  to  the  sale  of  the 
real  estate' in  dispute,  by  the  sheriff,  to  satisfy  certain  exe- 
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cutions  then  in  his  hands^  plaintiff  was  the  owner  thereof,  his 
title  being  divested  solely  by  the  deeds  executed  by  the  sher- 
iff, after  confirmation  of  the  sales  by  the  district  court. 
The  basis  of  plaintiff's  claim  is,  that  prior  to,  and  after 
the  sales  by  the  sheriff,  the  judgment  creditors,  their  attor- 
neys, and  other  parties,  together  with  plaintiff's  attorney, 
^entered  into  a  conspiracy,  the  purpose  of  which  was  to  cause 
the  property  to  be  sold  for  less  than  its  value,  and  purchased 
by  them  without  any  reference  to  his  interest,  and  without 
any  purpose  or  intention  to  have  a  fair  sale  of  the  property 
by  which  its  value  could  be  realized.  It  is  further  alleged 
by  plaintiff  that  defendants.  Holmes  and  Boggs,  had 
knowledge  constructively,  if  not  actually,  of  the  conspiracy 
and  fraudulent  practices  of  the  parties  named.  This  is 
denied  by  them> 

We  have  examined  the  record  carefully,  and  while  we 
are  wholly  unable  to  find  anything  therein  which  could 
justify  or  excuse  the  action  taken  and  the  course  pursued 
in  making  the  sale,  yet  we  believe  that  no  good  could  re- 
sult from  a  detail  of  the  transactions  shown  by  the  record, 
and  were  this  an  action  directed  against  the  purchaser  at 
the  execution  sale,  and  those  engaged  with  them  in  tl.e 
sacrifice  of  plaintiff's  property,  we  would  not  hesitate  to 
say  that,  notwithstanding  the  action  of  the  district  court  in 
-confirming  the  sales  and  ordering  the  deeds,  we  should  de- 
clare the  titles  acquired  thereunder  absolutely  void.  But 
we  find  no  proof  of  any  knowledge  or  complicity,  on  the 
part  of  defendants,  in  the  transactions  detailed  by  the  testi- 
mony. It  also  appears  that,  after  the  sale  of  the  22d  ( f 
March,  1879,  notice  was  served  upon  the  plaintiff's  at- 
torney, that  the  motion  for  confirmation  would  be  heard 
before  the  district  judge,  at  chambers,  on  the  2d  day  of 
April,  1879 ;  and  it  was  stipulated  in  writing  between 
the  plaintiff's  attorney  and  the  attorneys  for  the  judg- 
ment creditors,  that  the  motion  for  confirmation  should  be 
heard  on   the   24th  day  of  March,  of  the  saite  year,  no 
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exceptions  being  filed,  and  it  being  agreed  that  plaintiff's 
attorney  should  not  resist  the  application  of  the  judgment 
creditors  for  confirmation.  It  is  said  by  both  parties  in 
their  briefs,  that  a  stipulation  was  made  between  the  parties 
to  those  actions,  by  their  attorneys,  that  the  sale  should  be 
confirmed  of  that  date.  Judging  by  the  proceedings,  as 
shown  by  the  record,  we  presume  this  is  true.  But  the 
record  being  very  voluminous,  and  not  indexed,  we  are  at 
this  time  unable  to  find  the  stipulation  among  the  files. 
Whatever  may  have  been  the  want  of  good  faith  on  the 
part  of  plaintiff's  attorney,  and  however  objectionable  the 
course  pursued  by  him  in  connection  with  the  attorneys 
for  the  judgment  creditors  and  others,  we  cannot  see  that 
the  district  court  erred  in  holding  that  the  defendants  in 
tliis  case  should  not  be  held  responsible  for  such  action, 
and  we  will  dismiss  that  part  of  the  case  without  further 
consideration. 

A  number  of  sheriff's  deeds  were  introduced  in  evi- 
dence, and  are  in  the  record.  The  peculiar  descriptions  of 
the  land  levied  upon  render  it  impossible  to  clearly  set  out, 
in  this  opinion,  the  location  of  the  property  sold.  After 
the  confirmation  of  the  sales,  and  deeds  being  made  to  the 
purchasers,  the  property  seems  to  have  been  conveyed  to 
Julia  M.  Gregory,  and  by  her  to  defendants,  by  warranty 
deed;  and  it  is  claimed  that  the  deed  to  defendants  in- 
cluded more  of  plaintiff's  land  than  was  included  in  the 
deeds  from  the  sheriff  to  the  purdiasers,  and  that  the  title 
of  plaintiff,  to  a  part  of  the  land,  was  not  conveyed  by  the 
sheriff.  If  this  is  true,  it  would  readily  appear  that 
plaintiff  was  entitled  to  the  relief  prayed  for,  to  that  ex- 
tent. By  a  careful  examination  of  the  sheriff's  deeds,  we 
find  that  the  following  described  land,  which  appears  to 
have  been  conveyed  to  defendants  by  Julia  M.  Gregory,  is 
not  included  in  the  sheriff's  deeds.  It  consists  of  two  ir- 
r^ular  tracts  bounded  as  follows  :  Commencing  at  a  point 
fifty  feet  east  of  the  south-east  cornier  of  block  twenty-two, 
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of  Lavender's  addition  to  the  city  of  Lincoln,  and  running 
thence  souths  three  hundred  and  fifty  feet,  thence  east  fifty 
feet,  thence  north  three  hundred  and  fifty  feet,  thence  west 
fifty  feet,  to  the  place  of  beginning.  Also  a  tract  bounded 
by  a  line  commencing  fifty  feet  east  of  the  south-east 
corner  of  block  nineteen  of  Lavender's  addition  to  the  city 
of  Lincoln,  running  thence  south  one  hundred  feet,  thence 
east  fifty  feet,  thence  north  one  hundred  feet,  thenoe  west 
fifty  feet  to  the  place  of  beginning.  Being  unable  to  find 
that  this  property  was  conveyed  by  the  sheriff,  by  any  of  ' 
the  deeds  executed  by  him,  we  conclude  that,  to  that  ex- 
tent, the  decree  of  the  district  court  was  erroneous,  and  it 
must  be  modified  accordingly. 

Two  warranty  deeds  were  executed  by  Julia  M.  Gregory 
to  defendants.  The  first,  dated  December  2,  1880,  con- 
veys, "all  that  certain  part  of  the  N.E.  J  of  N.W.  i,  Sec, 
25,  T.  10,  R.  6,  in  Lancaster  county,  Nebraska,  more  par- 
ticularly described  as  commencing  50  feet  east  of  S.E. 
corner  of  block  22  of  Lavender's  addition  to  Lincoln, 
thence  east  315  feet,  thence  south  500  feet,  thence  west 
265  feet,  thence  south  300  feet,  thence  west  50  feet,  thence 
north  800  feet  to  place  of  beginning.  Also  a  strip  of  land 
to  be  u:l el  as  a  public  street  or  highway  forever,  com-' 
mencing  365  feet  east  of  the  north-east  corner  of  block  12, 
in  said  Lavender's  addition,  thenoe  north  650  feet,  thence 
east  65  feet,  thence  south  650  feet  to  place  of  commence- 
ment, and  also  for  the  purpose  of  street  and  public  high- 
way a  strip  of  land  commencing  400  feet  east  of  the 
north-cast  corner  of  block  12  of  said  Lavender's  addition, 
thence  south  300  feet,  thence  east  30  feet,  thence  north 
300  feet,  thence  west  30  feet  to  commencement  point. 
Excepting  a  strip  of  land  from  above  descriptions  50  feet 
wide,  running  east  and  west,  commencing  50  feet  east  of 
the  S.E.  corner  of  block  19  of  Lavender's  addition,  thence 
north  50  feet,  thence  east  365  feet,  thence  south  50  feet, 
thence  west  365  feet  to  place  of  beginning." 
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The  second,  conveying  "a  part  of  the  N.E.  J  of  the 
N.W.  J  of  section  No.  25,  township  No.  10  north,  of  range 
6  east,  in  said  Lancaster  county,  and  more  particularly 
described  as  commencing  at  a  point  fifty  feet  east  of  the 
south-east  corner  of  block  22,  Lavender^s  addition  to  Lin- 
coln, Neb.,  for  a  commencement  point,  running  thence 
east  three  hundred  and  fifteen  (315)  feet,  thence  north  one 
hundred  and  fifty  (150)  feet,  thence  east  two  hundred  and 
five  (205)  feet,  thence  south  five  hundred  feet,  thence  west 
five  hundred  and  twenty  feet  (520  feet),  thence  north 
three  hundred  and  fifty  feet  to  the  commencement  point. 
Also  commencing  at  a  point  fifty  (50)  feet  east  of  the 
south-east  corner  of  block  nineteen  (19),  of  said  Lavender's 
addition,  for  a  commencement  point,  running  thence  east 
five  hundred  and  twenty  feet,  thence  south  four  hundred 
feet  (400),  west  five  hundred  and  twenty  (520  feet),  thence 
north  four  hundred  feet,  to  the  place  of  beginning.  Ex- 
cept from  the  terms  of  warranty  the  piece  of  ground 
bounded  as  commencing  one  hundred  feet  east  of  the  S.E. 
corner  of  block  12  of  said  Lavender's  addition,  thence 
east  300  feet,  thence  north  300  feet,  thence  west  300  feet, 
thence  south  300  feet,  to  place  of  beginning." 

It  will  thus  be  seen,  that  by  the  second  deed  a  tract  of 
land  three  hundred  feet  square  was  excepted  from  the 
terms  of  the  warranty.  It  is  insisted  that  this  was  only  a 
quit-claim  deed,  in  so  far  as  it  conveyed  that  part  excepted 
from  the  warranty;  that  defendants  will  not  be  held  to 
be  bona  fide  purchasers,  and  therefore  are  subject  to  all  the 
equities  which  might  have  been  urged  against  Julia  M. 
Gregory  by  plainti£P;  the  question  presented  is,  whether 
or  not  plaintiff  can  recover  this  land,  without  reference  to 
the  fact  that  defendants  purchased  for  value  and  in  good 
faitJb. 

In  the  Lincoln  Building  and  Saving  Association  t\  Hass 
10  Nebraska,  at  page  584,  Judge  Lake,  in  writing  the 
opinion  of  the  court,  says :  "  Our  conclusion  that  the  effect 
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of  this  quit-claim  deed  was  only  to  pass  the  naked  l^al 
title,  and  changed  no  equities  in  the  parties,  is  supported 
by  the  following  and  many  other  authorities,"  citing 
cases. 

Savdge  v.  Hazard^  11  Id.,  323,  arose  upon  a  quit-claim 
deed  execut-ed  by  William  T.  Savage  to  Olivia  T.  Savage,, 
the  wife  of  Charles  A.  Savage,  for  a  consideration  expressed 
in  the  deed  of  $5,000,  and  upon  this  deed  Olivia  instituted 
her  suit  to  set  aside  certain  deeds  mentioned  in  her  petition,, 
and  to  quiet  her  title.  In  that  case  the  question  as  to  the 
standing  of  grantee,  growing  out  of  her  title  by  quit-claim 
deed,  does  not  appear  to  have  been  discussed,  but  rather 
that  the  case  was  decided  upon  the  evidence,  as  to  whether 
the  deed  from  the  land  owner^.  Charles  A.  Savage,  to  his 
brother  William,  and  the  conveyance  from  William  to 
Olivia,  were  in  good  faith  and  bona  fide.  It  is  said  in  that 
case  that  "to  constitute  a  bona  fide  purchase  for  a  valuable 
consideration,  it  must  be  without  notice,,  and  with  the 
money  actually  paid.  In  cases  of  trust  there  must  not 
only  be  a  denial  of  notice  before*  the  purchase,  but  a  denial 
of  notice  before  the  payment  of  the  money/' 

In  the  case  at  bar,  the  allegations  of  the  petition  were 
denied,  and  it  is  shown  that  the  purchase  price  was  actually 
paid.  There  is  no  proof  of  notice,  on  the  part  of  defend- 
ants, of  the  fraudulent  transactions  alleged  in  the  petition 
and  detailed  by  the  testimony.. 

In  Snowden  v.  Tyler  el  oZ.,  21  Neb.,.  199,  it  is  said  by 
Judge  Maxwell,  in  writing  the  opinion,  that,  "  The  rule,, 
no  doubt,  is,,  that  a  person  who  procures  of  another,  real 
e-tate,  and  receives  a  quit-claim  deed  only  therefor,  i& 
bound  to  inquire  and  ascertain  at  his  peril  of  the  outstand- 
ing equities  existing,  if  any,  against  the  title.  The  reason 
is,  that  his  grantor  will  not  warrant  the  title  even  against 
himself;  therefore  it  is  a  cause  of  suspicion.  We  are  not 
prepared  to  hold,  however,  that  a  quit-claim  deed,  where 
the  grantor  has  already  coaveyed,  will  uot  in  any  case  con- 
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vey  title.  It  is  not  unreasonable  to  suppose  that  a  quit- 
claim deed  occurs  in  many  titles  where  there  is  no  out- 
standing equity/' 

In  that  case,  the  quit-claim  deed  had  been  executed  to 
supply  a  deed  which  was  supposed  to  have  been  lost,  it 
was  made  to  the  grantee  by  such  of  the  heirs  of  Snowden 
as  were  of  lawful  age,  and  it  was  held  that  the  title  was 
conveyed  by  the  deed.  We  know  of  no  other  case  decided 
by  this  court  where  the  question  here  involved  was  pre- 
sented. 

In  Warvell  on  Abstracts,  at  page  19G,  after  stating 
generally  the  rule  that  one  who  takes  by  a  quit-claim  deed 
cannot  be  regarded  as  a  bona  fide  purchaser  without  notice 
of  outstanding  titles  or  equities,  the  author  says  that  the 
doctrine  seems  harsh,  and  is  not  applicable  in  all  cases. 
It  prevails  in  settling  conflicting  titles,  and  is  invoked  to 
protect  equities  as  against  those  charged  with  notice  of  their 
existence,  but  is  never  invoked  to  protect  a  fraudulent 
grantor,  who  by  false  representations  induces  a  confiding 
purchaser  to  believe  that  he  acquires  a  good  title  under  a 
qnit-claim  deed.  It  is  said,  however,  that  a  diflFerent  rule 
prevails  as  to  the  grantee  of  one  holding  under  a  quit-claim,» 
when  such  grantee  holds  by  a  warranty  deed.  In  such 
cases  such  subsequent  grantee  is  presumed  to  be  a  bona  fide 
purchaser  for  value. 

By  section  50,  Chap.  73  of  Compiled  Statutes  of  1887^ 
it  is  provided  that,  "  Every  conveyance  of  real  estate  shall 
pass  all  the  interest  of  the  grantor  therein,  unless  a  con«> 
trary  intent  be  reasonably  inferred  from  the  terms  used.'' 

In  Johnson  v.  Williams,  14  Pac.  Kep.,  537,  the  supreme 
court  of  Kansas  decided  that  a  person  holding  only  by 
quit-claim  deed  from  his  immediate  grantor,  whether  he  is 
a  purchaser  or  not,  is  not  a  bona  fide  purchaser.  In  sup* 
port  of  which  a  number  of  authorities  are  cited,  and  to 
which  are  added  a  number  of  others  by  a  note  appended  to 
the  decision. 
23 
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There  are  many  nice  distinctions  growing  out  of  the 
application  of  this  rule.  In  some  states  it  is  held  that  a 
purchaser  by  a  quit-claim  deed  cannot  be  a  purchaser  with- 
out notice ;  that  he  takes  only  such  interest  as  the  grantor 
might  lawfully  convey,  and  cannot  acquire  any  rights  that 
the  grantor  did  not  have  in  the  premises.  But  in  others 
it  is  held  that  the  grantee  in  a  quit-claim  deed,  which  is  re- 
corded, will  take  precedence  of  one  claiming  under  a  prior 
unrecorded  deed  of  which  the  purchaser  had  no  notice. 

In  Martindale  on  Conveyancing,  at  page  56,  the  uni- 
form application  of  the  rule  is  seriously  questioned,  the 
author  saying :  "  We  can  conceive  of  no  sufficient  reason 
why  one  who  is  actually  a  bona  fide  purchaser  for  value, 
without  notice,  should  not  be  so  regarded,  even  though  he 
receives  a  quit-claim  deed."  The  subject  is  further  dis- 
cussed by  the  same  author,  at  page  285.  See  also  an  ex- 
haustive article,  "  Upon  the  nature  and  effect  of  a  quit- 
claim deed,"  12th  Central  Law  Journal,  127. 

In  Watson  v.  Phelps,  40  Iowa,  482,  it  was  held  that, 
"the  grantee  of  a  quit-claim  deed  is  not  to  be  regarded  as 
a  bona  fide  purchaser  without  notice  of  outstanding 
equities." 

The  land  in  controversy  in  that  case  was  purchased  after  a 
sale  for  taxes,  by  one  Dickson,  who  transferred  the  certifi- 
cate of  sale  to  Eldridge,  and  a  treasurer's  deed  was  made 
to  him.  Eldridge  then  conveyed  by  quit-claim  deed  to 
the  defendant,  Patterson.  At  the  time  of  the  sale  of  the 
real  estate  for  taxes,  there  was  a  fraudulent  combination  of 
bidders,  which  it  was  conceded  would  defeat  the  title,  un- 
less Patterson  could  be  protected  as  an  innocent  purchaser. 
It  was  held  that  he  could  not  be  so  protected,  and  that  his 
deed  was  void  as  against  the  holder  of  the  legal  title. 
These  are  some  distinctions  between  that  case  and  the  one 
at  bar. 

In  Chapman  v,  Sims,  53  Miss.,  1 54,  the  doctrine  con- 
tended for  by  plaintiff  was  carefully  considered,  and  many 
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of  the  cases  so  holding  were  reviewed  and  seriously  ques- 
tioned. 

In  PettingiU  v.  Devin,  85  Iowa,  344,  a  bond  for  a  deed 
had  been  executed  fi*om  Biggs  to  Coffin,  and  was  neither 
acknowledged  nor  recorded.  Biggs  afterwards  executed  a 
quit-claim  deed  to  Devin,  and  it  was  held  that,  although 
he  acquired  his  interest  by  a  quit-claim  deed,  he  was  a 
purchaser,  who  purchased  for  a  valuable  consideration  and 
without  notice  of  the  existence  of  the  bond  ;  and  it  was  said 
that  "  a  purchaser  who  acquires  title  by  a  quit-claim  takes 
precedence  of  one  holding  under  a  prior  unrecorded  deed, 
of  which  he  had  no  notice,"  citing  McConncl  v.  Reed^  4 
Scam.,  117 ;  Fash  v.  Blake,  38  111.,  363;  Rowe  v,  Bcchctt, 
30  Ind.,  154.  See  also  MaHin  v,  Morris,  22  N.  W. 
Hep.  (Wis.),  525. 

While  we  concede  it  to  be  the  general  rule,  as  stated  by 
the  authors  above  cited,  that  a  purchaser  who  acquires  title 
by  a  quit-claim  deed  is  not  a  bona  fide  purchaser  without 
notice  of  existing  equities,  yet  we  think  it  is  sufficiently 
shown  that  there  are  exceptions  to  this  rule,  and  that  this 
case  falls  within  the  exception. 

There  is  no  doubt  that  tfhe  person  who  represented 
plaintiff  was  his  attorney,  with  full  authority  to  represent 
him  at  the  time  of  the  sales  under  execution.  It  is  shown 
that  plaintiff  was  notified,  after  some  of  the  transactions 
referred  to  in  the  record  had  occurred,  that  his  attorney 
was  unfaithful  to  him,  and  as  expressed  by  some  of  the 
witnesses,  "had  gone  in  with  Atkins,"  the  judgment  cred- 
itor, and  that  "  they  were  getting  away  with  his  property." 
The  employment  was  made,  doubtless,  with  full  knowledge 
of  the  methods  usually  adopted  by  his  counsel,  in  the 
transaction  of  business;  but  even  after  having  sufficient 
notice,  from  personal  knowledge  and  acquaintance,  and 
from  reports  which  had  reached  him,  and  the  statements 
made  to  him  as  to  the  manner  in  which  the  business  was 
being  conducted,  he  continued  the  attorney  in  his  employ 
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and  pcrmittod  him  to  go  on  a^  his  represefitative.  It  13 
true  that  he  testified  that,  at  the  time  of  the  receipt  of  the 
information,  he  was  in  Ohio,  and  could  not  then  return 
home.  But  by  his  long  acquaintance  in  the  city  of  Lin- 
coln, and  his  knowledge  of  the  members  of  the  bar  in  said 
city,  he  could,  by  correspondence  or  otherwise,  have  caused 
an  investigation  and  prevented  the  confirmation  of  the  sale, 
or  if  not  its  confirmation,  he  could,  within  the  statutory 
period,  have  procured  the  sale  to  be  set  aside,  and  arrested 
the  title  before  it  passed  to  defendants.  No  steps  of  the 
kind  seem  to  have  been  taken  by  him,  and  he  must  be 
held  to  be  bound  by  the  action  of  his  attorney  while  under 
his  employment. 

While  defendants  may  not  be  purchasers  without  notice 
under  their  deeds,  so  far  as  the  portion  excepted  from  the 
warranty  is  concerned,  yet  we  think  it  clear  that  plaintiff 
cannot  now  question  their  title,  and  in  this  collateral  way  at- 
tack the  proceedings  of  the  sheriff,  and  of  the  district  court  in 
confirming  the  sale  and  ordering  the  execution  of  the  deed. 

The  decree  of  the  district  court  will  be  afiirmed,  except 
so  far  as  it  affects  the  two  tracts  of  land  described  and 
bounded,  and  hereinbefore  referred  to.  With  reference  to 
those  tracts,  the  decree  is  reversed,  and  a  decree  will  be 
entered  in  this  court  quieting  the  title  of  plaintiff. 

DiECREE  A(XX)BDINGLY, 

The  other  judges  concur. 
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John  J.  Butleh,  plaintiff  in  ebbor,  v.  Thomas  P. 
Kennabd,  defendant  in  error. 

Commission  on  Bale  of  Beal  Estate.  Where  the  price  of 
property  and  terms  of  payment  are  fixed  by  the  seller,  and  a 
broker  engages  to  procure  a  purchaser  at  this  price  and  upon 
these  terms,  if,  upon  the  procnrement  of  the  broker,  a  parcbaser 
is  produced  with  whom  the  seller  himself  negotiates  and  effects 
a  sale,  the  broker  is  entitled  to  his  commission.  Bee  Foivin 
V,  Curran^  13  Neb.,  302. 

£rror  to  the  district  court  for  Lancaster  county*  Tried 
below  before  Chapman,  J. 

J.  W.  Lansing,  for  plaintifr  in  error,  dted :  Uoyd  v. 
Matthews  J  61  New  York,  124.  Susadorf  v.  Schmidt^  55 
Id.,  319.  Potvin  v,  Ourran,  13  Neb.,  303.  Anderson  v. 
(hxy  16  Id.,  10.  Earp  v.  Oummingsy  54  Perm.  State, 
394.     Jones  v.  Adler,  11  Am.  Law.  Reg.,  53. 

E,  P.  Holmes,  for  defendant  in  error,  dted:  Wyliev. 
Marine  National  Bank,  61  N.  Y.,  416. 

Rezse,  Ch.  J. 

This  was  an  action  brought  by  plaintiff  in  error  against 
defendant  in  error,  to  recover  the  sum  of  $150  allied  to 
be  due  from  him  as  commissions  for  n^otiating  the 
sale  of  certain  real  estate,  owned  by  defendant.  The  case 
was  tried  to  a  jury,  and  resulted  in  a  verdict  in  favor  of 
defendant  and  a  judgment  against  plaintiff  for  costs. 
Plaintiff  alleges  error,  and  brings  the  case  into  this  court 
for  review. 

There  was  a  direct  conflict  in  the  testimony  upon  the 
trial  in  the  district  court.  The  testimony  of  plaintiff  is  to 
the  effect  that,  at  the  time  stated  by  him,  defendant  placed 
the  property  in  his  hands  as  a  real  estate  agent,  to  be  sold 


358      SUPREME  COURT  OF  NEBRASKA, 

Batler  v.  Kennard. 

for  the  sum  of  $5,000,  with  a  contract  for  commissions  in 
case  the  property  was  sold ;  that  some  time  thereafter  he 
showed  the  property  to  W.  H.  Stubblefield,  and  recom- 
mended its  purchase  upon  the  ground  that  the  property 
was  cheap  and  in  reality  the  best  bargain  which  he  had  to 
offer.  Stubblefield  afterwards  purchased  the  property 
direct  from  defendant  at  the  same  price  for  which  it  was 
offered  by  plaintiff.  Mr.  Stubblefield  also  testified  that  his 
attention  was  called  to  the  property  by  plaintiff,  with  the  rec- 
ommendation of  the  investment,  and  that  the  property  was 
soon  aft«r  purchased  of  defendant  by  him,  he  relying,  as  he 
testifies,  to  some  extent,  upon  the  judgment  of  plaintiff. 
These  facts  were  denied  by  defendant,  and  it  is  shown, 
we  think  quite  clearly,  that  at  the  time  defendant  sold  the 
property  to  Stubblefield  he  did  not  know  that  negotiations 
had  been  entered  into  between  plaintiff  and  Stubblefield. 

Upon  the  trial  the  court  gave  to  the  jury  the  following 
instruction  on  its  own  motion,  to  the  giving  of  which  the 
plaintiff  excepted : 

"III.  If  the  defendant  made  the  sale  himself  to  the 
actual  purchaser  without  knowledge  that  his  agent,  the 
plaintiff,  was  negotiating  a  sale,  then  your  verdict  should 
be  in  favor  of  defendant ;  for  unless  the  agreement  between 
the  plaintiff,  Butler,  and  defendant,  Kennard,  precluded  de- 
fendant from  making  a  sale  himself  while  the  property 
was  in  the  hands  of  his  agent,  for  sale,  the  defendant  would 
have  a  right  to  make  the  sale  in  question  without  paying 
his  agent  a  commission  on  the  same.  On  the  other  hand, 
if  you  find  that  plaintiff  actually  made  a  sale  of  defendant's 
real  estate,  or  was  negotiating  a  sale,  and  had  procured  a 
purchaser  for  the  property,  and  that  defendant,  with 
knowledge  of  such  n^otiations,  took  the  matter  out  of  his 
agent's  hand,  without  notice  to  such  agent,  and  closed  the 
sale  himself,  then  the  plaintiff  would  be  entitled  to  recover 
the  value  of  his  services,  which  would  be  the  amount 
agreed  to  be  paid  by  defendant  as  a  commission  upon  a 
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sale  if  made  upon  the  terms  and  conditions  of  the  agree- 
ment between  plaintiff  and  defendant." 

In  the  giving  of  this  instruction  we  think  the  district 
court  erred.  By  it  the  jury  are  informed  that,  "If  the 
defendant  made  the  sale  himself  to  the  actual  purchaser, 
without  knowledge  that  his  agent,  plaintiff,  was  negotiating 
a  sale,"  the  verdict  should  be  in  favor  of  defendant.  De- 
fendant insists  that  the  instruction,  when  properly  under- 
stood and  considered,  simply  means  that  defendant  had 
not  parted  with  his  right  to  sell  the  real  estate  himself, 
and  if  he  did  so  without  the  aid  of  the  agent,  the  plaintiff 
would  not  be  entitled  to  commissions.  In  our  opinion  it 
will  not  bear  this  construction.  There  is  no  doubt  that 
in  the  hurry  of  the  trial,  the  judge  before  whom  the  cause 
was  tried  failed  to  make  the  instruction  as  definite  and 
concise  as  is  his  usual  custom ;  and  we  think  it  is  open  to 
the  objection  contended  for  by  plaintiff  in  error. 

It  is  a  well-established  rule  in  this,  as  well  as  other 
states,  that  where  a  broker  is  employed  to  sell  real  estate, 
it  is  not  necessary  that  the  whole  contract  should  be  com- 
pleted alone  by  him,  in  order  to  entitle  him  to  his  com- 
mission. But  if,  through  his  instrumentality,  the  pur- 
diaser  and  owner  are  brought  in  contact,  and  a  sale  is 
made  through  the  instrumentality  of  the  agent,  he  is  en- 
titled to  his  compensation ;  and  this  without  reference  to 
whether  the  owner,  at  the  time  the  sale  was  perfected,  had 
knowledge  of  the  fact  that  he  was  making  the  sale,  through 
such  instrumentality.  Hartley  v.  DorVy  15  Neb.,  45L 
Anderson  v.  Cox,  16  Id.,  10.  Potvin  v.  Curran,  13  Id., 
302. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 
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StUBENDORF  &    Co.,  APPELLEES,  V.  LeONHART   HoFF- 

MAN  AND  Peter  Hoffman,  appellants. 

Creditor's  Bill:  pleading:  inconsistent  defences.  Plain t< 
iff '8  action  was  in  the  nature  of  a  creditor's  bill,  alleging  the  re. 
covery  of  his  Jndgment,  that  it  was  unsatisfied,  and  that  the 
real  estate  songht  to  be  levied  npon  was  purchased  by  the  jndg- 
ment debtor,  defendant,  but  that  he  procured  the  title  to  be 
conveyed  to  his  brother,  for  the  purpose  of  defrauding  his  cred- 
itors. Defendant  answered  admitting  that  the  title  was  held  by 
his  brother,  who  was,  in  fact,  the  owner  of  the  property,  but 
alleging  that  he  was  the  head  of  a  family,  and  that  he  had  occu- 
pied the  premises  as  a  homestead  since  long  prior  to  the  recov- 
ery of  the  jndgment  by  plaintiff,  and  asking  that,  in  case  the 
property  should  be  held  by  the  court  as  belonging  to  him,  that 
his  homestead  rights  be  protected,  the  property  not  being  capa- 
ble of  fraudulent  alienation,  or  subject  to  execution.  Upon 
motion  of  plaintiff,  he  was  compelled  to  elect  upon  which  de- 
fense he  would  stand.  Held^  Error,  the  defenses  not  being 
inconsi'^tent. 

Appeal  from  the  district  court  of  Burt  county.     Heard 
below  before  Wakeley,  J. 

iJ.  jB,  Daly,  for  appellants. 

Charles  T.  Dickinson,  for  appellees. 

Eeese,  Ch.  J. 

This  was  an  action  in  the  nature  of  a  creditor's  bill.  It 
is  alleged  in  the  petition  that,  on  the  9th  day  of  August, 
1882,  plaintiff  obtained  a  judgment  against  defendant, 
Leonhart  Hoffman,  in  the  county  court  of  Burt  county, 
for  the  sum  of  $307  and  costs;  that  on  the  14th  of  Jan- 
uary, 1 885,  an  execution  was  issued  upon  said  judgment, 
and  returned  unsatisfied.  On  the  6th  day  of  November 
1885,  a  transcript  of  the  judgment  was  filed  in  the  office 
of  the  clerk  of  the  district  court  of  Burt  county ;  that  an 


r 


JANUARY  TERM,  1888.  361 


Stubendorf  &  Co.  v.  Hoffman. 


execution  was  issued  thereon,  and  returned,  no  property- 
found;  that  the  judgment  is  still  unsatisfied  and  in  force; 
that  defendant,  Leonhart  Hoffman,  is  insolvent,  and  has 
no  property  on  which  to  levy  for  the  satisfaction  of  said 
judgment.  It  is  further  allied  that,  in  the  month  of 
February,  1882,  Leonhart  Hoffman  purchased  a  certain 
tract  of  real  estate  in  Tekamah,  and  that,  for  the  purpose 
of  hindering  and  delaying  plaintiffs  in  the  collection  of 
their  debts,  he  caused  the  deed  to  said  property  to  be  placed 
in  the  name  of  one  Robison  Carr,  who  afterwards,  at 
Leonhart's  request,  conveyed  the  same  to  defendant,  Peter 
Hoffman,  who  is  the  brother  of  defendant  Leonhart,  and 
in  whose  name  the  title  has  ever  since  been,  and  still  re- 
mains ;  that  the  transfer  to  Peter  was  without  considera- 
tion, and  for  the  purpose  aforesaid ;  that  Leonhart  Hoff- 
man paid  the  purchase  price  for  said  property,  of  his  own 
means,  and  since  the  purchase  he  has  made  valuable  im- 
provements thereon  to  the  extent  of  $1,000.  It  is  further 
alleged  that,  about  the  20th  of  April,  1880,  Leonhart  pur- 
chased another  part  of  a  lot,  described  in  the  petition ;  that 
the  purchase  price  thereof  was  $275,  and  at  the  time  he  paid 
thereon  the  sum  of  $76 ;  subsequently  thereto  he  paid  $100; 
that  he  has  made  valuable  improvements  thereon,  and  has 
occupied  and  used  the  same  from  the  date  of  purchase,  and 
that  the  property  is  now  of  the  value  of  $400;  that  at  the 
request  of  Leonhart  Hoffman  the  contract  for  the  purchase 
of  the  property  was  made  in  the  name  of  Peter ;  that  it 
was  so  made  for  the  purpose  of  hindering  and  delaying 
plaintiffs  in  the  collection  of  their  judgment. 

The  two  tracts  taken  together  describe  a  part  of  lot  five 
in  block  one  hundred  and  forty-six,  in  Tekamah,  forty 
feet  by  ninety-five  feet  in  size. 

The  answer  of  defendant,  Leonhart  Hoffman,  consists  of 
a  number  of  paragraphs,  which  may  be  briefly  stated  as 
admissions :  Firdy  That  he  is  the  brother  of  Peter  Hoff- 
man.    Second,  That  the  legal  title  to  the  property  in  ques- 
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tion  is  held  by  Peter  Hoffman,  by  deed,  and  under  contract 
from  the  vender  named  in  the  petition.  Third,  That  dur- 
ing the  time  mentioned  in  plaintiff's  petition,  he  was  in- 
solvent and  had  no  property  liable  to  be  taken  on  execution- 
Fourthy  That  the  house  and  lot  conveyed  by  him  to  Peter 
Hoffman,  January  22, 1879,  was  heavily  incumbered,  and 
the  amount  realized  by  him  from  said  sale  was  only  about 
$100,  over  and  above  incumbrances  and  debts  due  from 
defendant  to  Peter  Hoffman.  Fifth,  That  he  lived  on  the 
premises  in  question  from  the  time  the  house  thereon  was 
built,  continuously,  until  the  commencement  of  this  suit. 
Sixth,  That  the  names  of  the  parties  to  the  conveyances^ 
and  the  dates  of  the  same,  are  correctly  stated  in  the  peti- 
tion. Seventh,  Tliat  the  judgment  set  up  in  plaintiff's 
petition  was  recovered  against  him;  is  unpaid,  and  that 
the  same  was  recovered  and  executions  issued  thereon,  as 
alleged  by  plaintiff.  Eighth,  He  denies  each  and  every 
allegation  in  the  petition  not  previously  admitted.  The* 
ninth  paragraph  of  the  answer  we  here  copy  in  full : 

'^  Ninth — Defendant,  Leonhart  Hoffman,  says  that  all 
he  time  since  the  obtaining  of  said  judgment  by  plaintiff 
against  him,  he  has  been  the  head  of  a  family,  and  that 
the  place  of  his  residence,  from  long  prior  to  the  obtaining- 
of  said  judgment  and  up  to  the  time  of  the  commencement 
of  this  suit,  was  upon  the  laud  in  question,  to-wit :  Part  of 
lot  5  in  block  145,  in  the  city  of  Tekamah,  aforesaid ;  that 
the  value  of  said  property  is,  and  was  during  all  said 
time,  less  than  $2,000,  and  said  defendant  says  that  said 
real  estate  was  in  fact  the  property  of  Peter  Hoffman.. 
Defendant  says  that,  prior  to  the  purchase  of  said  first 
mentioned  tract,  February,  1882,  he  was  insolvent,  and 
had  been  ever  since.  Defendant  further  says  that,  in  case 
the  court  finds  from  the  testimony  that  the  premises  in 
question  should  in  equity  or  law  be  held  and  considered 
as  the  property  of  defendant,  Leonhart  Hoffman,  then  in 
that  case  defendant  claims  said  property  as  his  homestead^ 
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as  exempt  from  execution  and  not  subject  to  fraudulent 
alienation." 

Peter  Hoffman  answered^  admitting  the  judgment,  the 
issuance  of  executions  thereon,  the  insolvency  of  Leonhart, 
and  alleged  that  the  property  was  purchased  with  his  own 
means,  and  for  his  own  benefit,  and  denies  the  all^ations 
of  the  petition.  After  the  filing  of  the  answer  of  Leonhart 
Hoffman,  plaintiffs  filed  their  motion  to  strike  from  the 
ansAver  the  fourth  and  ninth  paragraphs  thereof,  excepting 
certain  designated  words  in  the  ninth  paragraph.  The 
motion  was  sustained,  so  far  as  the  fourth  paragraph  of 
the  answer  was  attacked,  but  overruled  as  to  the  ninth. 
To  this  ruling  defendant  excepted. 

As  we  are  unable  to  discover  the  purpose  of  the  fourth 
paragraph  in  the  answer,  we  cannot  see  that  the  court 
erred  in  striking  it  out.  It  refers  to  a  deed  not  referred 
to  in  the  petition,  and,  so  far  as  we  can  see,  has  no  rele- 
vancy, or  connection,  with  anything  therein  alleged. 

Plaintiff  then  moved  the  court  to  require  defendant, 
Leonhart  Hoffman,  to  elect,  in  his  answer,  which  defense 
he  would  rely  upon,  viz. :  **  That  the  property  in  question 
belongs  to  said  defendant,  or  that  it  belongs  to  the  de- 
fendant, Peter  Hoffman."  This  motion  was  sustained. 
To  which  defendant  excepted. 

A  trial  was  had,  which  resulted  in  a  finding  and  decree 
in  favor  of  plaintiff.  The  case  is  brought  to  this  court  by 
appeal.  There  is  no  bill  of  exceptions,  and  it  is  stipulated 
that  the  matter  to  be  decided  is,  whether  the  judgment  is 
sustained  by  the  pleadings.  No  brief  has  been  filed  u{)on 
either  side,  and  the  cause  is  submitted  by  plaintiff,  under 
rule  sixth  of  this  court,  without  argument.  The  stipula- 
tion is  filed,  with  the  record  of  the  motions  referred  to, 
the  ruling  of  the  court  thereon,  and  the  exceptions  of 
plaintiff  to  such  ruling. 

It  is  very  difficult  to  understand  the  purpose  of  defend- 
ant in  bringing  the  cause  to  this  court  with  the  record  and 
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stipulation  attached^  unless  for  the  purpose  of  obtaining  a 
review  of  the  order  of  the  district  court  requiring  him  to 
«lect  upon  which  defense  the  cause  should  be  tried. 

It  is  the  unanimous  opinion  of  the  members  of  the 
€ourt  that,  in  making  this  order,  the  district  court  erred. 
The  prayer  of  the  answer,  or  rather  what  we  suppose  was 
intended  as  a  part  of  the  prayer,  is,  that  in  case  the  court 
finds  from  the  testimony  that  the  premises  in  question 
ehould,  in  equity  or  law,  be  held  and  considered  as  the 
property  of  defendant,  Leonhart  Hoffman,  then  that  it  be 
held  to  be  exempt  as  a  homestead  and  not  capable  of 
fraudulent  alienation  or  subject  to  execution.     The  date  of 
the  accruing  of  the  indebtedness  is  not  given  by  the  peti- 
tion.    It  is  allied  in  the  answer  that,  from  long  prior  to 
the  rendition  of  the  judgment,  and  up  to  the  time  of  the 
<x>mmencement  of  this  suit,  defendant  was  the  head  of  a 
&mily,  and  resided  upon  the  property.    It  does  not  appear 
by  the  pleadings  whether  the  indebtedness  was  contracted 
prior  to  the  occupancy  of  the  property  or  not.     If  not, 
>vhatever  interest  or  title  defendant  had  in  the  property 
>vould  be  exempt  to  him  under  a  homestead  right.     This 
right  may  be  based  upon  either  a  l^al  or  an  equitable 
interest  (Sears  v.  HankSy  14  Ohio  St.,  298),  and  therefore 
it  was  competent  for  defendant,  notwithstanding  the  ad- 
mitted legal  title  in  his  brother,  to  assert  his  homestead 
right  to  the  property ;  and  he  had  the  right  to  present  that 
defense  in  connection  with  his  effort  to  protect  whatever 
rights  Peter  might  have  had  in  the  premises. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 

Beyebsed  and  behanded. 
The  other  judges  concur. 
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The  State,  ex  bel.  August  Grosshans,  v.  Clinton 
B.  Gray  et  al. 

1.  Mnnicipal  Corporatiocs :  cities  of  second  class:  pass^ 
INO  ordinances.  Id  a  city  of  the  second  class,  ooBtaining  a 
popalatioD  of  less  than  five  thousaDd,  the  oommon  oonncil  con- 
sisted of  fonr  conncilmen;  elected  to  said  office.  Upon  the  final 
passage  of  an  ordinance  to  redistrict  the  city  and  increase  the 
number  of  wards,  npon  the  calling  of  the  yeas  and  nays,  two 
answered  and  voted  yea,  and  two  failed  to  vote,  wherenpon  the 
mayor  voted  yea,  and  declared  the  ordinance  passed.  The  pro- 
ceedings. Held,  To  be  void. 

S.     :    VOID  ordinance.     Incumbents  superseded  by  councils 

men  elected  under,  or  by  virtue  of,  such  void  proceedings,  are 
entitled  to  be  restored  by  due  process  of  law;  but  the  legal 
organization  of  the  city,  and  the  acts  of  the  conncilmen  defacto, 
within  the  purview  of  the  statute,  will  be  recognized  and 
upheld. 

Original  action  in  nature  of  quo  warranto, 

X  B,  Cessna,  for  relator,  cited  :  1  Dillon  Mun.  Corj> ,. 
Sec.  229.  Steckert  v.  Saginaw,  22  Mich.,  104.  Fordyce 
r.  Godman,  20  Ohio  State,  1.  Morrison  v,  Lawrence,  98 
Mass.,  219.  Spangler  l^  Jacohy,  14  111.,  297.  Ryan  i\ 
Lynch,  68  IlL,  160.  McCraeken  v.  San  Francisco,  16 
Cal.,  591.  Slate  v.  McLeUand,  18  Neb.,  236.  CarroU  v^ 
Wall,  10  Pae.  Rep.,  1. 

G,  W.  Bemis  $nd  Robert,  Ryan,  for  respondents. 
Cobb,  J^ 

This  is  an  original  action  of  quo  warranto,  brought  in 
this  court  by  August  Grosshans,  who  claims  to  be  a  coun- 
cilman of  tUe  city  of  Sutton,  against  Clinton  B.  Gray, 
William  H.  Thompson,  Leonard  Jarrett,  August  Green- 
heid,  George  Honey,  and  Hiram  Jones,  who  are  the  d^ 
J(hdbo  meqjjH^irs  of  tUc:  Qoxiijcil.  of  §aid  city.. 
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The  relator  allies  that,  in  April,  1886,  he  was  duly 
elected  a  councilman  of  the  city  of  Sutton,  a  city  of  the 
second  class,  for  the  term  of  one  year,  and  until  his  suc- 
cessor should  be  elected  and  qualified  according  to  law, 
with  allegations  of  his  qualifications  and  eligibility  to  hold 
said  office ;  that  on  the  7th  day  of  March,  1887,  thecity  coun- 
cil of  Sutton  attempted  to  pass  an  ordinance  dividing  said 
city  of  Sutton  into  four  wards,  instead  of  two,  changing  the 
boundaries  of  all  the  wards,  and  providing  for  the  election 
of  six  new  council  men,  two  holding  over;  that  said  ordi- 
nance passed  by  the  vote  of  two  councilmen  and  the  mayor, 
the  yeas  and  nays  of  the  other  two  councilmen  not  being 
called  and  recorded,  no  other  votes  were  cast  for  or  against 
said  ordinance;  that  under  this  pretended  ordinance  an 
election  was  held,  April  5,  1887,  at  four  diflFerent  wards  or 
precincts,  at  which  election  six  pretended  councilmen  were 
declared  elected,  Clinton  B.  Gray  in  1st  ward,  August 
Greenheid  and  William  H.  Thompson,  2d  ward,  George 
Honey,  3d  ward,  Leonard  Jarrett  and  Hiram  Jones  in 
4th  ward ;  that  said  Gray,  Jones,  and  Honey  have  all  re- 
ceived their  certificates  of  election,  accepted,  and  claim  to 
exercise,  and  have  been  exercising,  the  duties  of  said  office 
of  councilmen,  and  have  ousted  and  usurped  the  office,  as 
councilman,  of  said  August  Grosshans  and  C.  W.  Walther, 
etc.;  that  notwithstanding  that  the  election  of  councilmen, 
April  7, 1887,  was  illegal  and  void,  and  that  C.  W.  Wal- 
ther and  August  Grosshans  are  still  the  legal  councilmen  of 
said  city  of  Sutton,  the  said  C.  B.  Gray,  August  Green- 
heid,  W.  H.  Thompson,  L.  Jarrett,  and  Hiram  Jones,  of 
said  city,  on  the  11th  day  of  April,  1887,  and  from  thereon 
continuously  hitherto,  without  any  legal  warrant,  claim, 
or  right,  have  used  and  exercised,  and  still  do  unlavvfiilly 
use  and  exercise  the  office  of  councilmen  of  said  city,  and 
claim  to  be  councilmen  in  place  of  said  August  Grosshans 
and  C.  W.  Walther,  and  to  have,  use,  and  enjoy  all  the 
rightis,  privileges,  and  franchises  of  said  office,  to  the  dam- 
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age  and  prejudice  of  the  rights  of  said  city  of  Sutton  and 
said  relator^  and  also  against  the  peace  of  the  state,  with 
prayer,  etc. 

There  was  an  answer  by  the  respondents. 

The  cause  was  referred  to  a  referee  to  take  testimony, 
find  and  report  the  facts  to  the  court,  who  reported  as 
follows : 

"I,  Hiland  H.  Wheeler,  appointed  referee  by  an  order 
of  the  supreme  court  of  Nebraska,  to  take  testimony  and 
to  find  and  report  the  facts  to  said  court  by  September  1, 
1887,  in  the  above  entitled  action,  have  the  honor  to  sub- 
mit the  following : 

"  Pursuant  to  agreement  of  the  respective  parlies,  I  took 
the  testimony  offered  by  the  parties  September  13,  1887, 
J.  B.  Cessna,  Esq.,  appearing  for  relator,  and  Robert  Ryan, 
Esq.,  for  respondents,  they  waiving  all  objections  as  to  the 
time  of  hearing,  and  making  report,  also  agreeing  that  the 
copy  of  the  record  of  the  meeting  of  the  village  board  of 
Sutton,  held  April  10,  1886,  might  be  considered  as 
properly  authenticated. 

"Upon  consideration  of  the  pleadings  and  the  evidence, 
I  find  as  follows : 

"1.  That  on  or  alK)ut  March  22,  1886,  the  town  of 
Sutton,  Clay  county,  Nebraska,  was  organized  as  a  city 
of  the  second  class,  with  two  wards  and  four  councilmen, 
two  in  each  ward,  and  was  under  said  organization  in 
April,  1886. 

"  2.  That  at  an  election  of  said  city,  held  in  April,  1 886, 
J.  \V.  Shirley  was  elected  councilman  of  the  first  ward 
for  the  term  of  two  years,  and  C.  W.  Walther  for  the  term 
of  one  year,  F.  C.  Matteson  was  elected  councilman  of  the 
second  ward  for  two  years,  and  August  Grosshans  for  the 
term  of  one  year. 

"3.  The  said  councilmen  were  duly  qualified  and  en- 
tered upon  the  duties  of  their  ofiice. 

"4.     That  at  a  regular  session  of  the  city  council  of  said 
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Sutton,  held  March  7,  1887,  at  which  were  present  the 
mayor  and  the  four  councilmen  above  named,  an  ordinance, 
'to  relocate  and  increase  the  number  of  wards  in  the  city  of 
Sutton  and  to  define  their  boundaries,^  was  read  the  third 
time,  and  on  motion  that  it  be  approved,  the  vote  was  a& 
follows : 

"J.  W.  Shirley  voting  aye. 

"  C.  W.  Walther  voting  aye. 

"  Aug.  Grosshans  not  voting. 

"  F.  C.  M atteson  not  voting. 

"  Whereupon  the  mayor  voted  aye,  and  declared  the  or- 
dinance adopted,  and  the  clerk  was  ordered  to  have  said 
ordinance  jniblished  three  times  in  a  Sutton  newspaper  of 
a  general  circulation. 

"  5.  That  said  ordinance  ordained  that  said  city  be  di- 
vided into  four  wards,  and  be  entitled  to  two  councilmen 
in  each  ward,  who  should  be  elected  at  the  regular  annual 
election,  provided  that  the  councilmen  thjen  in  office  should 
continue  in  office  in  the  respective  wards  until  the  expira- 
tion of  their  terms  of  office. 

"6.  That  under  said  ordinance  an  election  was  held 
April  5, 1887,  in  said  city,  and  there  were  declared  elected 
as  councilmen,  the  respondents  herein,  to-wit:  Clinton  B. 
Gray  in  the  first  ward,  August  Greenheid  and  William  H^ 
Thompson  in  the  second  ward,  George  Honey  in  the  third 
ward,  and  Leonard  Jarrett  and  Hiram  Jones  in  the  fourth 
ward. 

"  7.  That  said  last  named  Gray,  Greenheid,  Thomp- 
son, Honey,  Jarrett,  and  Jones  received  their  certificates 
of  election,  and  claim  to  exercise,  and  are  now  exercising, 
the  duties  as  councilmen  of  said  city  of  Sutton,  to  the  ex- 
clusion of  the  relator  herein  from  the  office  of  councilman^ 
by  virtue  of  the  aforesaid  ordinance  and  the  election  held 
thereunder." 

The  court  will  take  judicial  notice  of  the  fact  that  Sut- 
ton is,  and  was  at  the  times  involved  in  thje  proceedings  in 
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question^  a  city  of  the  second  class,  coDtaining  a  population  of 
less  than  five  thousand.  Consequently  the  provisions  of  the 
1st  article  of  chapter  14  of  the  Compiled  Statutes  of  1885 
must  be  held  as  the  charter  of  said  city,  and  as  governing 
and  controlling  its  board  of  councilmen  and  officers. 

Section  76  of  said  article  provides  that, "  On  the  passage 
or  adoption  of  every  by-law  or  ordinance,  and  every  reso- 
lution or  order  to  enter  into  a  contract  by  the  council  or 
board  of  trustees,  the  yeas  and  nays  shall  be  called  and  re- 
corded; and  to  pass  or  adopt  any  by-law,  ordinance,  or 
any  such  resolution  or  order,  a  concurrence  of  a  majority 
of  the  whole  number  of  members  elected  to  the  council  or 
trustees  shall  be  required,"  etc. 

Section  79  of  said  article  provides  that, "  All  ordinances 
and  resolutions  or  orders  for  the  appropriation  or  payment 
of  money,  shall  require  for  their  passage  or  adoption  the 
concurrence  of  a  majority  of  all  members  elected  to  the 
council  or  board  of  trustees." 

Section  10  of  said  article  provides  that,  "The  mayor 
shall  preside  at  all  meetings  of  the  city  council,  and  shall 
have  a  casting  vote  when  the  council  is  equally  divided, 
and  none  other,  and  shall  have  the  superintending  control 
of  all  the  officers  and  affairs  of  the  city,  and  shall  take 
care  that  the  ordinances  of  the  city  and  of  this  chapter  are 
complied  with." 

Considering  these  sections  together,  there  can  be  no 
doubt  that  to  pass  an  ordinance  for  the  reorganization  of 
the  city  by  increasing  the  number  of  wards,  and  of  the 
membership  of  the  council,  it  required  the  concurring  vote 
of  a  majority  of  all  the  councilmen  elected,  and  the  vote  of 
two  members  of  a  council  consisting  of  four  members  was 
not  sufficient,  and  that  the  vote  of  the  mayor  added  nothing 
to  the  significance  of  the  proceeding.  The  provisions  of 
section  10  apply  to  the  general  proceedings  of  the  council, 
and  not  to  the  passage  of  ordinances.  It  follows,  then, 
that  the  ordinance  of  March  7,  1887,  is  void, 
24 
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Section  4  of  the  said  article  provides  that :  "  Each 
ward  in  each  city  shall  have  at  least  two  councilmen,  who 
shall  be  chosen  by  the  qualified  electors  of  their  respective 
wards,  and  who  shall  serve  for  two  years,  and  until  their 
suoces-ors  shall  be  elected  and  qualified;  and  no  person 
shall  be  eligible  to  the  office  of  councilman  who  is  not  at 
the  time  of  his  election  an  actual  resident  of  the  ward  for 
which  he  is  elected,  and  a  qualified  elector  under  the  con- 
stitution and  laws  of  the  state  of  Nebraska ;  and  if  any  coun- 
cilman shall  remove  from  the  ward  for  which  he  is  elected, 
his  office  of  councilman  shall  thereby  become  vacated; 
Provided,  At  the  first  general  city  election  under  this  char- 
ter there  shall  be  two  councilmen  elected  for  each  ward, 
the  one  receiving  the  greatest  number  of  votes  shall  serve 
for  two  years,  and  the  one  receiving  the  next  highest  num- 
ber of  votes  shall  serve  for  one  year,  and  one  councilman 
for  each  ward  at  each  annual  election  thereafter.  "When- 
ever there  shall  be  a  tie  in  the  election  of  councilmen,  it 
shall  be  determined  by  lot  by  judges  of  election  of  the 
ward  in  which  it  shall  happen." 

It  appears  by  the  report  of  the  referee  that,  at  the  elec- 
tion of  1886,  which  was  the  fii^st  election  of  councilmen 
for  said  city,  the  relator  was  elected  a  councilman  for  tlie 
second  ward,  to  serve  for  one  year,  and  under  the  provis- 
ions of  section  4,  above  quoted,  until  his  successor  should 
be  elected  and  qualified ;  and  there  having  been  no  subse- 
quent election  of  councilmen  for  said  ward,  nor  any  legal 
re-organization  or  redi vision  of  said  city  into  wards,  the 
right  of  the  relator  to  the  said  office  of  councilman  of  said 
ward  is  too  plain  to  admit  of  a  question.  Were  it  not  so, 
the  authorities  cited  by  counsel  for  the  relator  to  that  effect 
would  be  conclusive. 

As  I  understand  it,  the  question,  and  the  only  one,  before 
this  court  is,  whether  the  relator  is  lawfully  entitled  to  the 
office  of  councilman  of  the  second  ward  of  the  city  of 
Sutton.      That  question  must  be  found  in  favor  of  the 
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relator.  Counsel,  at  the  hearing,  having  expressed  a  desire 
that,  in  case  the  court  should  reach  the  conclusion  above 
expressed,  it  would  also  give  its  opinion  upon  the  effect  of 
the  oflScial  acts  of  the  city  and  lx)ard  of  councilmen  since 
the  attempted  re-organization,  I  will,  for  whatever  it 
may  be  worth,  say,  that  the  city  of  Sutton  is  a  city  dejure, 
as  well  as  de  facto,  and  entitled  to  a  board  of  councilmen. 
This  board,  while  acting  and  recognized  as  such  by  the 
mayor,  clerk,  and  public,  is  capable  of  passing  ordinances 
and  transacting  all  business  within  the  purview  of  the 
charter,  without  r^ard  to  its  membership,  and  all  ordi- 
nances and  other  measures  duly  passed  or  adopted  by  the 
mayor  and  councilmen  of  said  city,  while  acting  under 
such  authority  or  color  of  authority,  will  be  upheld. 
The  judgment  will  be  for  the  relator. 

Judgment  accordingly. 

The  other  judges  concur. 


Oeorge  Martin,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

1.  Liquors:  kevocation  by  proper  authorities  of  licensb 
TO  BELL.  Section  92  of  chapter  13  of  the  Compiled  Statutes  of 
1887,  governing  cities  of  the  first  class  in  this  state,  provides 
'  that  the  license  of  a  person  selling  intoxicating  liquors  shall  he 
revoked  hy  the  mayor  and  council,  upon  conviction  of  the 
licensee  of  any  violation  of  any  law,  ordinance,  or  regulation 
appertaining  to  the  sale  of  such  liquors.  Where  the  holder  of 
a  license  was  convicted  of  the  violation  of  the  lavtr  pertaining 
to  the  sale  of  intoxicating  liquors,  in  the  police  court  of  the  city 
of  Lincoln,  and  the  fact  of  such  conviction  was  duly  certified  by 
the  police  judge  to  the  mayor  and  council,  it  was  Held:  First. 
That  the  mayor  and  council  were  authorized  and  required 
to  revoke  the  license.    Second.  That  no  notice  to  the  licensee 
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of  SDch  proposed  action  was  neeessaiy.  Third,  That  such  revo- 
cation could  be  declared  by  resolution,  and  that  the  passage  of 
an  ordinance  was  not  necessary. 


2.     :     :     OBDEB   OF    BKVOCATION    BY   CITY    COUNCIL: 

*  PHESUMPTION    AS    TO    PBESKNCK    OF    MAYOB.      In   SUCh    case, 

where  the  resolution  directed  the  marshal  to  notify  the  licensee 
that  the  license  had  been  revoked  by  the  mayor  and  council, 
there  could  be  no  presumption  that  the  mayor  was  not  present 
at  such  meeting,  it  being  his  official  duty  to  preside  at  all  meet- 
ings of  the  ooundL 

3.  Constitntional  Law.     Section  92,  chapter  13,  Compiled  Stat- 

utes of  1^87,  Held,  Constitutional. 

Error  to  the  district  court  fot  Lancaster  county.  Tried 
below  before  Field,  J. 

Charles  E.  Magoon  and  0.  P.  Mason,  for  plaintiff  in 
error,  on  question  of  notice  to  licensee,  cited :  Const.,  Sec 
3,  Art.  I.  And  that  a  license  is  property,  citing :  Dorman 
V.  State,  34  Ala.,  239.  Stevens  v.  State,  2  Ark.,  299. 
Plummer  v.  Com,,  1  Bush.,  26.  1  Dillon  Mun.  Corp.,  Sea 
280.  Com.  V.  Moylan,  119  Mass.,  109.  ^ate  v.  Snow,  3 
Rhode  Island,  74.     Heise  v.  Town  Council,  6  Rich.,  404. 

William  Leese,  Attorney  General,  for  the  state,  cited : 
Columbus  V.  Outcomp,  17  N.  W.  R.,  47.-  Metropolitan 
Board  v.  Barrie,  34  N.  Y.,  657.  State,  ex  rel.  City  of 
York,  V.  Babcock,  20  Neb.,  522. 

Reese,  Ch.  J. 

Plaintiff  in  error  was  convicted  of  the  crime  of  selling 
intoxicating  liquors  in  violation  of  law,  not  having  a 
license  therefor.  The  principal  part  of  the  evidence  sub- 
mitted on  the  trial  was  contained  in  a  stipulation  of  facts, 
which  we  here  copy : 

"It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  to  this  action,  that  this  cause  be  submitted  upon  the 
following  statement  of  facts : 
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"1.  It  is  agreed  that  the  defendant,  George  Martin, 
received  a  license  from  the  city  of  Lincoln,  Nebraska,  duly 
issued,  in  aooordance  with  the  law,  empowering  him  to  sell 
liquor  (commonly  known  as  intoxicating  liquor)  as  a  bev- 
erage, in  said  city  of  Lincoln,  during  the  municipal  year 
of  1887-8,  and  paid  therefor  the  sum  of  one  thousand 
dollars,  in  advance,  as  by  law  required,  and  that  said 
license  was  duly  and  lawfully  issued. 

"2.  That  on  the  22d  day  of  June,  1887,  said  George 
Martin  was  convicted  of  the  offense  of  selling  intoxicating 
liquors  at  his  place  of  business  on  the  12th  day  of  June, 
1887,  that  being  the  Sabbath  day,  commonly  called  Sun- 
day, which  said  conviction  was  had  upon  trial  of  said  cause 
in  the  police  court  of  said  city  of  Lincoln,  by  the  judge  of 
said  court  without  the  intervention  of  a  jury,  and  resulted 
in  the  conviction  of  said  Martin,  and  the  imposing  upon 
him  of  a  fine  of  $25.00  and  costs,  taxed  at  $16.80.  That 
said  cause  of  said  State  v,  Martin  was  duly  appealed  from 
said  police  court  to  the  district  court  of  Lancaster  county, 
Nebraska,  and  now  stands  for  trial  in  said  court.  That 
afterwards,  and  on  the  12th  day  of  July,  1887,  the  city 
council  of  said  city  of  Lincoln,  without  notice  to  the  said 
George  Martin  from  said  council  of  its  intended  action, 
pretended  to  revoke  the  said  license  heretofore  granted  to 
the  said  Martin,  as  shown  by  the  record  of  the  proceedings 
of  said  council,  and  hereinbefore  referred  to,  in  the  manner 
set  forth  in  the  certified  statement  of  the  proceedings  of 
said  council  for  said  date,  July  12,  1887,  which  is  hereto 
attached  and  made  a  part  hereof. 

**The  proceedings  had  and  conviction  hereinbefore  re- 
ferred to  before  the  police  judge  of  the  city  of  Lincoln,  is 
fully  set  out  in  a  transcript  hereto  attached,  and  made  a 
part  hereof,  marked  exhibit  *  B.^  That  at  the  time  charged 
in  the  complaint,  defendant  did  sell  and  dispose  of  intoxi- 
cating liquar  at  the  time  and  place  set  forth  in  said  com- 
plaint. 
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"Lincoln,  Nebraska,  July  12,  1887. 

"         *         *         *  The  following  was  read : 

"?b  the  Hon.  Mayor  and  Council  of  the  City  of  Lincoln: 

"  I,  A,  F.  Parsons,  police  judge  of  the  city  of  Lincoln, 
hereby  certify  that  on  the  22d  day  of  June,  1887,  George 
Martin,  a  person  licensed  to  sell  malt,  spirituous,  and 
vinous  liquors  within  this  city,  was  convicted  of  the 
offense  of  selling  intoxicating  liquors  at  his  place  of  busi- 
ness, in  the  basement  under  the  St.  Charles  Hotel,  on  O 
street,  near  8th  street,  on  the  12th  day  of  June,  1887,  it 
being  the  Sabbath  day,  commonly  called  Sunday,  and  was 
adjudged  to  pay  a  fine  of  $25.00  and  costs,  and  stand  com- 
mitted until  the  same  is  paid,  from  which  judgment  he 
appealed. 

"Witness  my  hand  this  27th  day  of  June,  1887. 

"A.  F.  Parsons, 
"  Police  Judge, 

"  C^n  Burks  introduced  the  following : 

"'Whereas,  one  George  Martin  has  heretofore  been 
licensed  by  the  city  of  Lincoln  to  sell  spirituous,  malt, 
vinous,  and  mixed  liquors,  in  the  city  of  Lincoln  ,*  and, 
whereas,  the  said  George  Martin  has  been  duly  convicted 
of  unlawfully  selling  liquors  on  the  Sabbath  day,  such 
conviction  being  before  the  police  judge  of  said  city,  as 
shown  by  the  certificate  of  said  judge  now  on  file  with  flie 
city  clerk  of  said  city ;  therefore.  Resolved,  That  the  said 
license  of  the  said  George  Martin,  dated  April  13,  1887, 
be  and  the  same  is  hereby  revoked,  and  the  marshal  of 
said  city  is  hereby  instructed  to  see  that  the  saloon  kept 
by  said  George  Martin  under  said  license  is  closed  up,  and 
the  said  clerk  is  hereby  instructed  to  at  once  notify  the 
said  George  Martin  that  his  said  license  has  been  revoked 
by  the  mayor  and  council  of  the  city  of  Lincoln.' 

"  On  motion  of  C'n  Burks,  the  resolution  was  adopted, 
and  the  license  revoked  on  the  vote :  Ayes,  Cn  Briscoe,. 
Brock,  Burks,  Dean,  Graham,  Hovey,  Pace;  Noes,  O'n 
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Cooper,  Ensign,  Fraas;  excused  from  voting,  C^n  Bill- 
ingsley ;  absent,  Dailey. 

(Record  7,  Pages  71,  72.) 
"State  of  Nebraska,! 
Lancaster  County.       J 
*'  I,  R.  C.  Manley,  clerk  of  the  city  of  Lincoln,  hereby 
certify  that  the  foregoing  is  a  complete  transcript  from  the 
record  of  all  that  pertains  to  the  action  of  the  council  in 
the  matter  of  the  revocation  of  the  license  of  George 
Martin. 

"  Witness  my  hand  and  the  seal  of  said  city,  this  2d 
day  of  August,  a.d.  1887. 

"  R.  C.  Manley, 
[Seal.]  "Cffy  Clerk:' 

It  will  be  seen  by  the  foregoing  that  plaintiff  in  error 
had  received  a  license  to  sell  intoxicating  liquors  ;  but  that 
his  license  had  been  revoked  by  the  city  council,  prior  to 
the  commission  of  the  offense  for  which  the  indictment 
in  this  case  was  returned  by  the  grand  jury. 

There  are  three  questions  presented  by  plaintiff  for  de- 
cision. It  is  contended  by  him :  First,  That  the  action 
of  the  council  in  revoking  the  license  was  without  notice 
to  the  licensee,  and  therefore  void.  Second.  That  the 
council  did  not  act  by  ordinance  as  required  by  law,  and 
that  the  resolution  declaring  the  revocation  of  the  license 
was  without  l^al  force,  and  void.  Third.  That  sec- 
tion 92  of  chapter  13  of  the  Compiled  Statutes,  under 
which  the  council  acted  in  the  matter  of  the  revocation  of 
the  license,  is  unconstitutional,  and  that,  for  that  reason,  the 
action  of  the  council  was  void.  Upon  the  oral  argument, 
it  was  further  contended  that  as  the  section  of  the  statute, 
hereafter  noticed,  under  which  the  council  acted  in  the 
matter  of  revoking  the  license,  requires  the  revocation  to 
be  by  the  "  mayor  and  council,'^  the  council  alone  could 
not  act,  and  hence  the  attempted  revocation  was  void  for 
that  reason. 
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If  the  revocation  was  void  for  any  of  the  reasons  pre- 
sented by  plaintiff  in  error,  it  would  follow  that  the  con- 
viction was  erroneous,  as  he  would  still  be  protected  by 
his  license,  notwithstanding  his  previous  conviction  of 
violating  the  law  under  which  the  license  was  issued. 

It  appears  by  the  record  that  a  license  was  issued  to 
plaintiff  in  error  on  the  13th  day  of  April,  1887,  by  which 
he  wa-s  permitted  to  sell  intoxicating  liquors  until  the  sec- 
ond Tuesday  in  April,  1888,  but  that  on  the  22d  day  of 
June,  1887,  he  was  convicted  of  selling  liquor  on  Sunday, 
the  12th  day  of  the  same  month.  This  conviction  was  had 
in  the  police  court,  and  on  the  27th  day  of  June  the  police 
judge  certified  the  conviction  to  the  city  council.  At  a 
subsequent  meeting  of  the  council,  we  presume,  although 
the  date  is  not  given,  the  resolution  revoking  the  license 
was  adopted,  without  any  notice  having  been  given  to 
plaintiff  in  error  of  the  contemplated  action  of  the  council. 
The  section  of  the  statute  under  which  this  action  was  had 
is  section  92  of  the  law  governing  cities  of  the  first  class, 
Comp.  Stat.  1887,  Ch.  13a,  which  is  as  follows: 

"Sec.  92.  The  mayor  and  council  may  by  ordinance 
license,  restrain,  regulate,  or  prohibit  the  selling  or  giving 
away  of  malt,  spirituous,  or  vinous  mixed,  or  fermented 
intoxicating  liquors,  the  license  not  to  extend  beyond  the 
municipal  year  for  which  it  shall  be  granted,  and  to  de- 
termine the  amount  to  be  paid  for  such  license  not  less 
than  the  minimum  sum  required  by  any  general  law  u])on 
the  subject;  *  *  *  Provided,  That  any  per- 
mits issued  to  a  druggist  may  be  revoked  by  the  council 
at  pleasure;  and  further,  that  any  license  issued  by  the 
mayor  and  council  for  any  purpose  mentioned  in  this  sec- 
tion phall  be  revoked  by  the  mayor  and  council  upon  con- 
viction of  the  licensee  of  any  violation  of  any  law,  ordi- 
nance, or  regulation,  pertaining  to  the  sale  of  such  liquors, 
and  proceedings  of  appeal  or  error  taken  to  review  such 
judgment  or  conviction  shall  in  nowise  affect  the  revofca- 
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tion  of  such  license  or  the  effect  of  such  conviction,  until 
such  appellate  or  error  proceedings  be  finally  determined, 
and  such  conviction  be  finally  annulled,  revoked,  or  re- 
vereed." 

It  is  made  the  duty  of  the  mayor  and  council  to  revoke 
the  license,  "  upon  conviction  of  the  licensee  of  any  violation 
of  any  law,  ordinance,  or  regulation  pertaining  to  the  sale 
of"  liquors.  The  language  of  the  statute  is  imperative. 
Any  license  "shall  be  revoked'^  upon  such  conviction. 
But  it  is  contended  that,  before  the  mayor  and  council  can 
legally  revoke  the  license,  notice  must  be  given  to  the 
licensee,  in  order  that  he  may  show  cause,  if  any  exists, 
why  the  license  should  not  be  revoked.  In  support  of  this 
contention,  it  is  insisted  that  the  license  is  a  franchise,  or 
public  right,  vested  in  the  individual,  and  for  which  he 
has  paid  a  consideration,  and  therefore  it  has  all  the  nec- 
essary elements  of  property  under  the  provision  of  the 
constitution  that,  "No  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law."  Const., 
Sec.  3,  Art.  I.  There  is  no  vested  right  in  a  license  to  sell 
intoxicating  liquors,  which  the  state  may  not  take  away  at 
pleasure.  Pleuler  v.  The  State,  11  Neb.,  575.  Such  licen- 
ces are  not  contracts  between  the  state  or  municipality 
issuing  them  and  the  licensee,  but  are  mere  temporary  per- 
mits to  do  what  otherwise  would  be  unlawful.  Board  of 
Excise  V.  Barriey  34  N.  Y.,  657.  They  are  subject  to  the 
direction  of  the  government,  which  may  revoke  them  as  it 
deems  fit,  and  may  be  abrogated  by  the  adoption  of  a 
municipal  ordinance  prohibiting  the  sale  of  liquors.  G)- 
lumbus  V.  Cutcomp,  17  N.  W.  Rep.,  47. 

The  law  of  1881  (Comp.  Stat.,Ch.  50),  commonly  known 
as  the  Slocumb  law,  absolutely  prohibits  the  entire  traffic 
in  intoxicating  liquors  "by  the  most  expressive  language," 
giving  only  an  exception  where  the  license  or  permit  is 
issued.  Pleuler  v.  State,  supra,  576.  We  therefore  con- 
clude that  there  is  no  such  vested  right  or  essential  element 
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of  property  in  a  license  as  to  bring  it  within  the  provision 
of  the  constitution  above  quoted. 

But  this  does  not  entirely  dispose  of  the  question  here 
presented,  for  if  notice  to  the  licensee  was  necessary  to 
give  the  municipal  authorities  jurisdiction,  the  act  of  the 
council  might  still  be  void  for  want  of  authority  or  power 
to  act.  A  number  of  cases  are  cited  by  plaintiff  in  error 
holding  that  notice,  in  the  particular  cases  then  under  con- 
sideration, was  necessary.  These  cases  are:  Plummer  v. 
The  CommonweaMhy  1  Bush  (Ky),  26,  Heise  v.  Town 
Council,  6  Rich.  (S.  C.  Law),  404,  Commonwealth  ». 
MoylaUy  119  Mass.,  109,  and  Oaertner  v.  CUy  of  Fond 
du  LaCy  34  Wis.,  504. 

In  Flummer  v.  Commonwealth,  one  Shepherd  was  licensed 
by  the  county  court  to  keep  a  tavern.  Before  the  expira- 
tion of  the  license  the  county  court,  without  any  notice, 
suspended  the  same  until  the  next  term  of  court.  During 
this  period,  Plummer  assisted  Shepherd  in  retailing  liquors^ 
and  was  indicted  therefor.  He  justified  under  Shepherd's 
license.  To  avoid  this,  the  prosecutor  offered  in  evidence 
the  order  of  suspension,  which  was  admitted  over  the  ob- 
jection of  the  accused.  For  this,  the  court  of  appeals  re- 
versed the  judgment  of  conviction.  The  action  of  the 
county  court  was  had  under  section  9  of  chapter  99, 
Vol.  2,  Stanton's  Revised  Statutes  of  Kentucky,  which 
provided,  in  substance,  that  it  should  be  the  duty  of 
every  trustee  of  a  town,  when  informed  that  an  offense 
was  committed  by  a  tavern  keeper  of  his  town,  "to  make 
the  same  known  to  the  judge  of  the  county  court,  who 
shall  cause  the  alleged  offender  to  be  summoned  to  appear 
before  him  at  a  time  and  place  designated,  to  show  cause 
why  his  license  shall  not  be  suspended  until  the  next 
county  court,"  when  the  judge  should  "hear  and  decide 
the  case''  and  make  such  order  as  might  be  necessary. 
As  the  county  judge  had  omitted  to  cause  Shepherd  "to  be 
summoned  to  appear  before  him,"  as  plainly  required  by 


JANUARY  TERM,  1888.  37» 

Alartln  v.  State. 

the  statute,  it  was  very  properly  held  that  the  trial  court 
erred  in  admitting  the  order  of  suspension  in  evidence. 

The  case  of  Heise  v.  Town  Council,  was  where  the  town 
council  of  Columbia  had  enacted  an  ordinance  that^  upon 
a  retailer  of  spirituous  liquor  selling  liquor  to  a  slave,  his 
license  should  be  forfeited,  and  it  was  held  that  under  the 
charter  no  other  penalties  than  fines  could  be  inflicted,  and 
therefore  the  ordinance  was  void,  as  well  as  the  order  of 
forfeiture  under  it. 

The  case  of  Commonwealth  v,  Moylan,  was  where  the  de- 
fendant was  accused  of  selling  liquors  in  violation  of  law. 
Proof  of  the  sale  was  made.     She  relied  on  her  license  pre- 
viously  issued.      The  government  then   introduced   the 
record  of  the  mayor  and  aldermen,  showing  a  revocation 
of  the  license,  which  was  admitted  over  the  objections  of 
the  defendant.     The  record  showed  that  the  committee  be- 
fore whom  the  hearing  was  had  reported  to  the  council 
that,  in  their  opinion,  it  was  inexpedient  to  take  further 
action  in  the  matter.     The  report  was  accepted.     It  was 
then  ordered  that  the  license  be  revoked.     It  was  held  by 
the  supreme  court  that  it  was  not  within  the  power  of  the 
ix)uneil  to  arbitrarily  revoke  the  license,  there  being  no 
proof  of  any  violation  of  its  conditions.     The  statute  of 
iif  that  state  provided  that,  "  The  mayor  and  aldermen,  or 
the  selectmen,  of  the  city  or  town  by  which  a  license  has 
lieen  issued,  after  notice  to  the  licensee  and  reasonable 
opportunity  to  be  heard  by  them,  or  by  a  committee  of 
their  number,  may  declare  the  license  forfeited,  upon  proof 
satisfactory  to  them  that  he  has  violated,  or  permitted  to 
be  violated,  any  of  the  conditions  thereof."     Yet  in  the 
later  case,  ComvionweaUh  v.  Hamer,  128  Mass.,  76,  decided 
by  the  same  court,  it  was  held  that  a  written  notice  to  the 
licensee  was  not  required,  and  that  "if  any  notice  is  neces- 
sary "  a  verbal  notice  would  be  sufficient. 

In  Gaertner  v.  The  City  of  Fond  du  Lac,  the  supreme 
court  of  Wisconsin,  by  a  dictum,  says:     "It  would  seem 


380      SUPREME  COURT  OF  NEBRASKA, 

Martin  t.  State. 

that  the  common  council  of  a  city  has  no  authority  to 
revoke  a  license  upon  charges,  without  giving  the  licensee 
notice  and  an  opportunity  to  be  heard ;  but  the  point  is 
not  here  decided/' 

If  that  case  is  authority  for  anything,  it  would  simply 
be  that,  when  charges  are  preferred  against  a  licensee  for 
violation  of  the  law,  it  would  probably  be  necessary  that 
notice  of  the  pendency  of  such  charges  should  be  given  be- 
fore the  question  could  be  examined  and  license  revoked. 
In  this  case  the  statute  makes  no  reference  to  the  hearing 
of  a  complaint  by  the  mayor  and  council,  but  simply  pro- 
vides that,  "the  license  shall  be  revoked,  by  the  mayor 
and  council,  upon  conviction  of  the  licensee  of  any  viola- 
tion of  any  law,  ordinance,  or  regulation,  pertaining  to  the 
sale  of  such  liquors,^'  etc.  No  trial  or  investigation  could 
be  had.  The  certificate  of  the  police  judge,  showing  a 
conviction,  of  plaintiiF  in  error,  was  before  the  council. 
They  had  but  a  simple  ministerial  duty  to  perform,  in  obe- 
dience to  the  plain  mandate  of  the  law,  and  that  was  to 
revoke  the  license.  It  is  stipulated  that  he  was  convicted 
of  the  offense  stated  in  the  certificate  of  the  police  judge. 
It  is  admitted  that  the  certificate  was  true.  That  being 
the  case,  no  defense  could  have  been  made,  and  no  notice 
was  necessary  to  give  the  council  jurisdiction. 

It  is  insisted  that  the  action  of  the  council  should  have 
been  by  ordinance,  and  that  a  simple  resolution  was  not 
sufficient.  We  find  nothing  in  the  law  which  would  re- 
quire the  passage  of  an  ordinance  to  revoke  this  license. 
It  is  true,  the  section  provides  that  the  mayor  and  the  city 
council  may  by  ordinance  license,  restrain,  regulate,  or 
prohibit  the  traffic  in  intoxicating  liquors ;  but  this,  in  our 
opinion,  simply  means  that,  in  case  it  is  deemed  expedient 
to  license  the  sale  of  intoxicating  liquors,  or  to  restrain, 
regulate,  or  prohibit  the  selling  of  the  same,  it  is  necessarj^ 
that  a  general  ordinance  be  enacted  for  the  purpose  of  gov- 
erning applications  for  such  licenses,  as  well  as  the  r^ula- 
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tioDs  to  be  imposed  and  the  action  of  the  officers  of  the 
municipality  in  the  matter  of  the  issuance  of  the  license 
or  the  regulation  of  tlie  traffic.  This  language  of  the  stat- 
ute is  evidently  intended  to  mean  just  what  is  stated  by 
this  court  in  The  State  v,  Aiulrews,  11  Neb.,  523,  which  is, 
'*  Under  the  law  of  1881,  the  traffic  in  liquors,  within  the 
limits  of  cities  and  villages,  can  only  be  carried  on  under 
ordinance,  duly  passed  by  the  corporate  authorities  thereof. 
Until  this  is  done,  no  application  can  be  made,  and  no 
other  steps  taken  towards  the  procurement  of  a  license  to 
sell  liquors  within  the  limits  of  such  corporation."  We 
think  it  cannot  be  contended  that  an  ordinance  must  l>e  passed 
in  each  case  for  the  issuance  of  a  license,  in  order  to  deter- 
mine the  amount  to  be  paid  therefor ;  but  it  must  be  suffi- 
cient that,  if  the  ordinance  governing  the  licensing  and  the 
sale  of  intoxicating  liquors  is  complied  with  by  the  appli- 
cant, the  license  or  permit  can  be  issued  by  the  council.  It 
is  provided  that  any  permits  issued  to  a  druggist  may  be 
revok^l  by  the  council  at  pleasure,  and  that  a  license  issued 
by  the  mayor  and  council  shall  be  revoked,  in  case  of  a  vio- 
lation of  the  law  by  the  licensee.  I  know  of  nothing  in 
the  law,  nor  in  reason,  which  would  require  the  passage  of 
an  ordinance  declaring  a  license  or  permit  revoked,  in 
order  to  the  validity  of  the  action  of  the  council  in  order- 
ing such  revocation. 

The  contention  that  the  section  above  referred  to  is  un- 
constitutional has  been  sufficiently  disposed  of  already, 
and  we  think  it  needs  no  further  attention. 

The  last  question  presented  is,  that  it  is  not  shown  by 
the  record  that  the  mayor  participated  in  the  act  of  revoking 
the  license,  and  therefore  the  action  of  the  council  was  void. 
This  proposition  was  argued  at  the  bar  of  the  court  with  con- 
siderable force,  and  quite  a  degree  of  logic,  by  the  very  able 
counsel  representing  plaintiff  in  error,  but  we  cannot  adopt 
his  reasoning.  It  is  stated  in  the  stipulation  upon  which 
tlic  caucc  was  tried,  that  the  city  council,  without  notice  to 
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plaintiff  in  error,  pretended  to  revoke  the  license  granted 
to  him,  as  shown  by  the  record  of  the  proceedings.  This 
record  shows  the  certificate  of  the  police  judge,  directed  to 
*^  The  Hon.  Mayor  and  council  of  the  city  of  Lincoln."  It 
is  shown  that,  upon  this  certificate  of  conviction  being  filed, 
one  of  the  councilmen  introduced  the  resolution,  declaring 
the  license  revoked.  I  quote  from  this  resolution,  to-wit, 
that  the  "marshal  of  said  city  is  hereby  instructed  to  see 
that  the  saloon  kept  by  said  George  Martin,  under  the 
license,  is  closed  up,  and  that  said  clerk  is  hereby  instructed 
to  at  once  notify  said  George  Martin  that  said  license  has 
been  revoked  by  the  mayor  and  council  of  the  city  of  Lin- 
coln." There  is  no  suggestion,  anywhere,  that  the  mayor 
was  not  present  in  the  discharge  of  his  duty,  as  required 
by  section  20  of  the  chapter  governing  cities  of  the  first 
class.  We  know  of  no  rule  of  law  that  will  permit  us,  in 
the  face  of  the  recital  of  that  resolution,  to  presume  that  he 
was  not  present  at  the  meeting  of  the  council.  The  section 
referred  to  provides  that,  "Tlie  mayor  shall  preside  at  all 
meetings  of  the  city  council."  The  resolution,  in  effect, 
says  he  was  present,  and  there  is  no  proof  that  he  was  not. 
It  is  true  that,  in  the  stipulation,  it  is  said  that  the  city 
council  revoked  the  license,  but  it  is  equally  true  that  the 
resolution,  showing  the  presence  of  the  mayor,  was  made  a 
part  of  that  stipulation.  The  question,  then,  as  to  whether 
the  councilmen,  when  assembled  together,  could  revoke 
the  license,  without  the  joint  action  of  the  mayor,  cannot 
arise  in  this  case. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
Cobb,  J.,  concurs. 

Maxwell,  J.,  dissenting. 

I  am  unable  to  concur  in  the  views  of  the  majority  of 
the  court,  and  will  briefly  state  the  reasons  for  my  dissent. 
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It  will  be  conceded  that  a  liceuse  is  not  property,  in  the 
^nse  that  it  can  be  sold  or  transferred,  yet  it  is  a  valuable 
financial  right — the  right  to  vend  intoxicating  liquors  ac- 
<x)rding  (o  law.  Such  a  right  costs  the  licensee  at  least 
one  thousand  dollars,  and  the  school  fund  of  the  city  is 
benefited  to  that  extent.  The  city  having  received  this 
money,  certainly  must  act  in  good  faith  with  the  party 
licensed,  and  so  long  as  he  keeps  within  the  law  he  should 
be  protected.  He  is  entitled  to  be  heard  before  his  license 
is  revoked,  in  order  that  he  may  answer  the  charge  made 
against  him.  The  charge  may  have  been  inspired  by 
malice,  the  prosecution  an  attempt  to  extort  blackmail, 
^nd  even  the  judgment  itself,  rendered  before  a  single  judge 
without  a  jury,  may  have  been  entirely  unauthorized.  The 
license,  is  a  valuable  thing — property  in  all  but  in  name — 
and  the  licensee,  before  being  deprived  of  it,  is  entitled  to  his 
day  in  court.  The  law  is  to  be  construed  so  as  to  do  justice 
between  the  parties,  and  nothing  is  gained,  either  to  the 
<s8iuse  of  temperance  or  good  morals,  by  excepting  cases 
involving  the  sale  of  liquor,  alleged  to  have  been  sold  in 
violation  of  law,  from  the  ordinary  rules  requiring  a  party 
to  have  notice  before  a  judgment  is  rendered  against  him. 
It  is  the  duty  of  the  mayor  and  council  to  revoke  a  license 
in  any  of  the  cases  specified,  where  intoxicating  liquor  has 
been  sold  in  violation  of  law ;  but  such  revocation  should 
not  take  place  until  the  licensee  has  had  an  opportunity  to 
make  his  defense.  The  scales  of  justice  are  in  equipoise 
for  all  alike,  and  upon  the  same  terms  and  conditions. 

There  is  nothing  to  show  that  the  city  council  of  Lincoln 
were  in  regular  session,  or  at  an  adjourned  meeting,  or  that 
A  special  meeting  had  been  called.  So  far  as  appear.*,  tKe 
councilmen  named  as  voting  on  the  resolution  met  together 
-and  adopted  a  resolution  revoking  the  license.  It  may  be 
^d,  it  will  be  presumed  they  were  in  regular  session,  but 
no  presumptions  will  be  indulged  in  where,  as  in  this  case, 
the  facts  are  stipulated  and  the  cause  submitted  to  the  court 
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on  such  stipulation.  We  find  also  that  Dailey  was  absent. 
If  this  was  a  special  meeting  it  certainly  was  necessary  to 
notify  him  of  the  proposed  meeting,  and  such  notice  should 
appear  on  the  face  of  the  record.  The  case  does  not  differ 
materially  in  that  respect  from  People  v.  Peters,  4  Neb.,  254 ; 
Rvsael  v.  State,  1 3  Neb.,  70.  At  common  law,  where  a  pub- 
lic duty  is  confided  to  several  persons,  it  may  be  performed 
by  a  majority  of  them ;  but  all  must  meet  or  confer  or  have 
notice  of  the  meeting.  ParroU  v.  Knickerbocker,  etc,,  Co., 
8  Abb.  Pr.  (N.  S.),  234.  38  How.,  608.  Plymouth  v. 
Plymouth  County,  16  Gray,  341.  Schenck  v.  Peay,  1 
Woolw.,  175.  People  v.  Noatrand,  46  N.  Y.  (1  Sick.),  375. 
Queen  v.  Wake,  8  Ell.  &  Bl.,  384.  People  v.  Goghill,  47 
Cal.,  361.  North  Carolina  R.  R.  Co,  v.  Swepaon,  71  N. 
C,  350.     Maiter  of  Gardner,  41  How.  Pr.,  256. 

There  is  nothing  in  the  stipulation  of  facts  tending  to 
show  that  the  mayor  was  present.  It  is  conceded  in  the 
majority  opinion  that  his  presence  was  necessary.  I  have 
carefully  examined  the  stipulation  of  facts,  but  have  failed 
to  find  anything  from  which  it  could  be  inferred  that  the 
mayor  was  present.  It  does  appear  that  councilman 
Burks  introduced  the  resolution,  and  on  motion  of  coun^ 
cilman  Burks  the  resolution  was  adopted,  the  votes  for 
and  against  being  set  out,  but  the  name  of  the  mayor,  or 
any  one  presiding,  does  not  appear.  Nor  in  fact  does  it 
appear  that  there  was  a  presiding  officer,  which  leads  the 
writer  to  infer  that  eleven  of  the  councilmen  simply  met 
together,  without  being  in  lawful  session.  In  revoking 
a  license  the  action  of  both  the  mayor  and  council  is  re- 
quired. The  act  of  revocation  is  that  of  two  agents,  one 
the  city  council,  and  the  other  the  mayor,  and  the  rule  is 
well  established  that  where  an  authority  is  given  to  two  or 
more  agents  to  do  an  act,  the  act  is  valid  only  when  all  of 
them  concur  in  doing  it ;  for  the  authority  is  strictly  con- 
strued, and  the  power  is  joint  and  not  several.  Story  on 
Agency,  §  42.  Inhab.  of  Pai^iah  in  Sutton  v.  Cole,  3 
Pick.,  232.     Damon  v.  Inhab.  of  Granby,  2  Pick.,  345. 
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Kupfer  V.  Inhab.  of  South  Pai-rish  in  Augusta,  12  Mass., 
185.  Low  V.  PerkhiSy  10  Vt,  532.  Despatch  Line  of 
Packets  r.  Bellamy  M'fg  Co,,  12  X.  H.,  226.  Woolsly 
r.  Tompkins,  23  Wend.,  324.  Johnston  v.  Bingham,  9 
Watts  &  Serg.,  56.  Heard  v.  March,  12  Cush.,  580. 
Cross  v.  The  United  States,  24  Bos.  Law  Rep.,  224.  Rol- 
lins V.  Plielps,  5  Minn.,  463.  Hartford  Fire  Ins,  Co,  v, 
micox,  57  111.,  180. 

This  revocation  was  sought  to  be  accomplished  by  a 
resolution.  This  would  not  seem  to  be  sufficient.  A 
license  is  granted  by  an  ordinance,  and  it  would  seem  to 
be  necessary  to  revoke  it  in  the  same  way.  The  mayor 
and  city  council  constitute  the  l^islature  of  a  city,  and^ 
within  the  limits  prescribed  by  law,  may  pass  ordinances 
and  r^ulata  the  affairs  of  the  city.  Suppose  the  legisla- 
ture of  the  state  should  pass  a  resolution  reciting  certaitt 
facts,  and  declaring  that  thereby  some  law  should  be  re- 
pealed. Would  such  a  resolution,  upon  its  passage,  even 
if  signed  by  the  governor,  have  the  effect  to  repeal  the  law  ? 
No  one  will  so  contend,  nor  does  the  passage  of  a  resolu- 
tion by  a  city  council  have  the  effect  to  repeal  an  ordinance. 
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The  State,  ex  rel.  De  Forrest  Richards,  v.  Hiram  g  awi 

G.  McMillen,  respondent. 

Slections:  bebidenCK  as  a  qualification  fob  office.  The 
relator  was  elected  to  the  office  of  county  treasurer  at  the  annual 
election  held  November  3, 18H5.  At  that  date  he  had  been  a  reS' 
ident  of  the  state  for  five  months  only,  but  was  otherwise  eligible. 
At  the  oommenceinent  of  the  term  his  residence  in  the  state  had 
been  continuous  for  seven  months.  He!dy  That  being  ineligible  to> 
such  election  at  the  date  thereof,  under  a  fair  construction  of  See. 
1,  Art.  YII.  of  the  constitution,  and  Sec.  64,  Chap.  26,  Comp. 
Stats.,  such  ineligibility  was  not  removed,  for  the  purposes  of 
that  election,  by  reason  of  six  months'  continuous  residence  pre> 
vious  to  the  commencement  of  the  term. 
25 
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Original  action  in  nature  of  quo  warraTUo. 

Thurston  &  Hail,  for  relator,  cited :  State  v.  Murray^ 
28  Wis.,  96.  State  v.  Trumpf,  50  Id.,  111.  FriveU  v.  Bick- 
ford,  26  Kan.,  52. 

A.  Bartow  (0.  P.  Mason  and  Charles  E.  Magoon  with 
him),  for  respondent,  cited :    Staie  v.  Smithy  14  Wis.,  539. 

Cobb,  J. 

This  is  an  information  in  the  nature  of  a  quo  warranto 
by  De  Forrest  Richards,  who  claims  to  be  the  (X)unty  treas- 
urer of  Dawes  county,  by  an  election  held  November  3, 
1885,  against  Hiram  G.  McMillen,  incumbent,  by  virtue 
of  an  election  first  held  on  the  organization  of  said  county, 
June  27,  1885. 

There  is  no  question  made  in  the  pleadings  or  papers, 
and  it  may  be  stated  as  admitted  by  the  parties,  that  the 
relator  was  a  candidate  for  county  treasurer  at  the  annual 
election  of  1885;  that  he  received  the  highest  number  of 
votes  cast  for  that  office ;  that  a  certificate  of  election  was 
duly  delivered  to  him ;  that  he  gave  a  sufficient  bond  as 
county  treasurer,  which  was  approved  by  the  county  com- 
missioners ;  and  that  he  took  the  necessary  oath  of  office 
and  demanded  the  records,  papers,  and  other  property  of 
the  office,  of  incumbent,  which  were  refused.  It  is  also 
admitted  that  the  respondent  was  lawfully  elected  to  the 
office  at  the  first  election,  held  on  the  organization  of  the 
county,  June  27,  1885;  that  he  was  regularly  qualified, 
and  entitled  to  hold  the  office  until  the  next  general  elec- 
tion for  the  same  office  to  be  held  in  other  counties,  as  pro- 
vided by  law  then  in  force,  and  until  his  successor  should 
be  duly  elected  and  qualified.  His  tenure  was  fixed  by 
authority  of  the  provisions  of  Sec.  14  of  Art.  II.,  Chnp- 
17,   Compiled  Statutes,  that:    "All  county  and   preciiut 
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officers  elected  at  the  first  election  as  herein  provided  shall 
continue  to  hold  their  respective  oflBces  until  the  next  gen- 
eral election  held  for  the  same  offices  in  other  counties,  as 
provided  by  the  election  law  in  force  at  that  time,  and  until 
their  successors  are  elected  and  qualified.'^ 

The  salient  question  presented  is,  that  of  the  legal  quali- 
fication of  the  relator  as  a  citizen  and  elector  at  the  date  of 
his  said  election.  Was  he  competent  to  be  elected  to  the 
office,  having  six  months'  consecutive  residence  in  this 
state,  within  the  meaning  of  the  election  laws? 

Sec.  64,  Chap.  26,  of  the  election  law,  provides :  "  The 
election  of  any  person  to  any  public  office,  the  location  or 
relocation  of  a  county  seat,  or  any  proposition  submitted 
to  a  vote  of  the  people,  may  be  contested.  First  For 
malconduct,  fraud,  or  corruption  on  the  part  of  the  judges 
of  election  in  any  precinct,  township,  or  ward,  or  of  any 
board  of  canvassers,  or  any  member  of  either  board,  suffi- 
cient to  change  the  result.  Second.  When  the  incumbent 
was  not  eligible  to  the  office  at  the  time  of  the  election," 
etc. 

Sec.  1  of  Art.  VII.  of  the  constitution  of  this  state,  pro- 
vides that :  "  Every  male  person  of  the  age  of  twenty-one 
years,  or  upwards,  belonging  to  either  of  the  following 
classes,  who  shall  have  resided  in  this  state  six  months, 
and  in  the  county,  precinct,  or  ward  for  the  term  provided 
by  law,  shall  be  an  elector.  First.  Citizens  of  the  United 
States,"  etc 

The  relator  in  this  proceeding  now  becomes  the  incum- 
bent, under  the  second  provision  of  Sec.  64,  above  quoted, 
and  it  is  assumed,  from  the  words  of  the  statute,  that  the 
grounds  of  contest  there  provided  were  intended  to  be  suf- 
ficient grounds  of  removal,  if  apparent  on  evidence,  and 
that  the  relator  therefore  must  have  resided  in  this  state 
six  months  consecutively  at  the  time  of  the  election,  to  have 
been  eligible  to  the  office. 

It  is  established  from  evidence  that  the  relator  was  for- 
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merly  a  resident  of  the  state  of  Alabama ;  that  in  the  last 
week  of  May,  1886,  he  left  that  state  with  his  family,  with 
the  intention  of  making  a  permanent  residence  elsewhere, 
if  he  formed  a  partnership  in  business  with  certain  parties 
in  Wyoming  territory,  which  was  then  contemplated.  This 
intention  he  made  known  to  others  prior,  and  subsequent, 
to  leaving  Alabama.  Upon  his  arrival  at  or  near  Chey- 
enne, in  Wyoming  territory,  and  meeting  the  parties  men- 
tioned, he  formed  the  contemplated  partnership  with  them 
and  settled  in  the  county  of  Dawes,  Nebraska,  as  a  busi- 
ness residence.  In  pursuance  of  this  intention  he  came 
into  Dawes  county  June  2,  1885,  and  going  thence  to 
Spearfish,  in  the  territory  of  Dakota,  on  a  temporary  visit 
to  his  mother,  left  his  family  there,  and  returned  to  Dawes 
county  for  the  purpose  of  completing  his  business  arrange- 
ments, where,  with  the  exception  of  a  trip  of  two  weeks  to 
Chicago  for  supplies  for  his  business,  he  remained  till 
August  1st,  following,  on  which  day  he  had  erected  a  house 
in  the  new  town  of  Chadron,  and  on  August  2d  opened 
and  entered  on  his  present  business  of  banking,  under  the 
firm  of  Richards  Brothers  &  Brown,  in  which,  it  is  be- 
lieved, he  has  continued  hitherto.  His  family,  consisting 
of  his  wife  and  two  children,  remained  in  Dakota  at  his 
mother^s  until  September  following,  when  they  joined  him 
at  Chadron,  remaining  there  one  or  two  months,  when  they 
went  thence  back  to  her  mother's,  in  Alabama,  to  spend 
the  winter. 

It  cannot,  therefore,  be  maintained  that  the  relator  was 
an  elector,  a  qualified  voter,  or  a  citizen,  within  the  mean- 
ing of  the  laws  of  this  state,  at  the  date  of  his  election. 
His  residence  was  continuous  for  five  months  only,  at  that 
date,  and  the  place  where  his  family  then  sojourned  was  at 
their  former  residence  in  Alabama.  And  granting  that 
his  domicile,  for  legal  purposes,  was  continuous  in  Dawes 
county  from  June  2,  1885,  and  that  his  family's  absence 
was  temporary  and  for  transient  purposes,  he  had  then 
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gained  the  legal  residence  of  an  elector  on  December  2, 
1885,  and  not  before.  The  inquiry  is  now  narrowed,  and 
the  question  recurs,  is  the  xelator  then  entitled  to  the  oifice 
at  the  subsequent  date  of  his  legal  qualification,  at  the 
commencement  of  the  official  term,  on  Thursday,  January 
7,  1886,  and  for  which  he  was  disqualified  for  want  of  a 
sufficient  continuous  residence  in  the  state,  at  the  date  of 
the  election? 

It  is  assumed  to  be  the  law — ^the  construction  to  be 
given  to  the  constitution  and  statutes — ^though  not  ex- 
pressed literally,  that  a  necessary  qualification  of  an  in- 
cumbent of  an  elective  office  is  that  of  an  •elector;  that  as 
the  highest  authority  rests  wholly  with  the  electors,  the 
delegated  authority  was  intended  to  be  conferred  only  on 
electors;  that  if  it  was  intended  to  impart  political  rights 
and  official  privileges  to  aliens,  strangers,  and  non-resi- 
dents, this  intention  would  have  been  expressed  clearly  and 
not  left  to  be  gathered  from  general  words,  or  from  inci- 
dents which  do  not  imply  it.  The  clear  and  manifest  au- 
thority of  law  alone  could  empower  and  sanction  it. 

But  the  question  has  had  its  complications.  It  has  been 
considered  in  other  courts,  under  partial  premises,  where  a 
different  conclusion  was  reached* 

In  the  qrw  warranto  of  Schuest,  relator^  v.  Murray  (28 
Wis.,  96),  at  the  January  term,  1871,  of  the  supreme  court 
of  Wisconsin,  it  was  held  that  the  relator,  who  was  an  alien 
November  8,  1870,  and  on  that  day  elected  clerk  of  the 
board  of  supervisors  of  Waukesha  county,  and  subse- 
quently naturalized,  was  legally  qualified  to  hold  the  office 
at  the  commencement  of  the  term  on  January  2, 1871,  and 
being  denied  the  office  recovered  it  by  the  judgment  of  the 
court. 

And  at  the  August  term,  1880,  of  the  same  court,  in 
the  quo  warranto  of  one  Geilfu88,  who  was  an  alien,  and 
was  elected  treasurer  of  the  city  of  Milwaukee  on  the  first ' 
Tuesday  of  April,  1880,  for  the  term  commencing  April 
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22d,  was  duly  naturalized  and  qualified  on  the  21st  day  of 
April,  and  being  denied  possession,  the  court  rendered 
judgment  that  he  was  entitled  tq  enter  upon  and  hold  the 
office.     State  v.  Tnimpf,  50  Wis.,  103. 

The  question  was  also  brought  to  like  conclusion  at  the 
July  term,  1881,  of  the  supreme  court  of  Kansas,  on  the 
quo  warranto  of  one  Privett,  who  had  volunteered  in  arms 
against  the  United  States  in  the  war  of  1861,  and  was 
elected  sheriff  of  Harper  county,  November  2,  1880,  for 
which  he  was  ineligible  under  Ihe  constitution  of  the  state. 
Subsequently,  before  he  received  his  certificate,  and  before 
he  demanded  the  office,  his  disability  was  removed  by  act 
of  the  l^islature  of  Kansas  during  its  session  of  1881, 
and  therefore  the  court  rendered  judgment  in  his  favor 
for  the  possession  of  the  office.  Frivett  v.  Bickford,  26 
Kan.,  52. 

Without  the  controlling  provisions  of  the  constitution 
and  statute  of  this  state,  I  would  be  inclined  to  follow 
these  precedents,  and  give  authority,  if  possible,  to  that 
public  expression  in  favor  of  the  relator.  But,  however 
considerable  the  artificial  merits  of  his  claim  to  the  office 
may  seem  to  be,  and  however  weighty  the  authority 
quoted,  yet  it  is  confidently  believed  that  the  law  of  the 
case  is  in  the  other  scale. 

The  writ  of  quo  warranto  is  therefore  denied. 

Writ  denied. 
The  other  judges  concur. 
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Theodore  Galligher,  appellant,  v.  Wilijam  J. 

CONNELL,  APPELLEE. 

1.  Forcible  Entry  and  Detention:    pleadino:    kvidenck. 

The  plea  of  ''not  guilty,' '  in  an  action  of  forcible  entry  and 
detainer,  requires  the  plaintiff  to  prove  every  fact  necessary  to 
entitle  him  to  recover. 

2.     :    ADVEBSB  POSSESSION.     The  balldlng  of  a  few  rods  of 

fence,  the  catting  of  a  few  brash,  or  plowing  of  a  few  furrows 
upon  land  will  not  constitute  such  acts  of  possession  as  to  en- 
title a  party  to  maintain  forcible  entry  and  detainer  against  a 
tenant  who  has  been  in  possession  for  more  than  one  year  under 
a  written  lease  from  one  who  claimed  adversely  to  the  plaintiff. 

JUBISDICTION  OF  JUSTICE  OF  PEACE.    While  a  justice 


of  the  peace  cannot  determine  questions  of  title,  yet  he  may 
receive  deeds,  in  connection  with  other  evidence,  in  order  to 
show  the  right  of  either  party  to  the  possession  of  the  premises. - 

4.    :    LANDLORD  AND  TENANT.     A  lessee  or  sublessee  cannot, 

by  surrendering  his  possession  to  an  adverse  party,  deprive  his 
landlord  of  his  right  to  the  possession  of  the  premises.  JLfta- 
brook  V.  Hateroih,  22  Neb.,  281. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Hopewell,  J. 

C  A.  Baldwin  and  Gregory  &  Smith,  for  appellant, 
cited:  Goodenow  v.  Lichfield,  59  Iowa,  266.  Kent  v. 
Kent,  2  Mass.,  538.     Gollina  v.  Jennings,  42  Iowa,  447. 

James  W,  Savage,  for  appellee,  cited :  Strong  v.  State,  4 
N.  E.  Reporter,  293.     Dale  v,  Doddridge,  9  Neb.,  138. 

Maxwell,  J. 

The  writer  heard  but  a  part  of  the  argument  in  this 
case,  but  his  associates  heard  it  all,  and  agreed  upon  a  de- 
cision reversing  the  judgment.  The  case  was  thereupon 
assigned  to  the  writer  to  prepare  an  opinion,  if,  after  an 
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examination  of  the  record,  he  coincided  with  the  views  of 
his  associates. 

The  action  was  brought  before  a  justice  of  the  peace,  by 
Connell  against  Galligher,  to  recover  the  possession  of  the 
"east  half  of  lot  number  five  in  Griffin  &  Smith's  ad- 
dition to  the  city  of  Omaha,"  upon  the  ground  that,  on 
the  15th  day  of  April,  1886,  the  plaintiflF  was  in  the  actual 
and  peaceable  possession  of  said  premises,  and  on  said  day 
the  said  "defendant  wrongfully  and  unlawfully  entered 
upon  the  same,  and  with  a  strong  hand  did  unlawfully 
and  forcibly  take  possession  thereof,  and  in  like  manner 
doth  still  detain  the  possession  of  such  premises  from  said 
plaintiff."  On  the  trial  of  the  cause  before  the  justi(5e, 
judgment  was  rendered  in  favor  of  Connell.  The  case 
was  taken  on  error  to  the  district  court,  where  the  judg- 
ment of  the  justice  was  affirmed,  and  from  that  judgment 
Galligher  brings  the  cause  into  this  court. 

It  appears  from  the  bill  of  exceptions  that,  in  March, 
1882,  James  E.  North  executed  a  lease  to  Galligher,  as 
follows : 

"This  lease,  made  and  entered  into  this  first  day  of 
March,  a.d.  1882,  by  and  between  James  E.  North,  by 
his  attorney  and  agent,  Geo.  M.  O'Brien,  of  the  first  part, 
and  Theodore  Gralligher  of  the  second  part,  witnesseth : 
That  the  said  party  of  the  first  part,  in  consideration  of 
the  rents,  covenants,  and  agreements  hereinafter  contained, 
to  be  paid,  kept,  and  performed  by  the  said  party  of  the 
second  part,  hath  demised,  leased,  and  let,  and  by  these 
premises  doth  demise,  lease,  and  let  unto  the  said  party  of 
the  second  part  31 J  acres  of  ground,  more  or  less,  com- 
mencing at  a  point  15.56 J  chains  north  of  the  S.  E,  cor- 
ner of  the  W.  J  of  the  N.  W.  J  of  section  28,  town 
15,  range  13  east,  in  Douglas  county,  Nebraska ;  thence 
north  14.78  chains;  thence  westerly  20.09  chains;  thence 
soutli  16.35  chains ;  thence  east  20  chains,  to  the  place  of 
beginning,  for  the  term  of  one  year,  with  the  preference 
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of  four  years  additional  thereto.  Notice  of  any  change  in 
terms  by  North  to  be  given  in  writing,  otherwise  to  be  as 
stated  for  the  full  term.  To  have  and  to  hold  the  same 
unto  the  said  lessee  for  the  term  aforesaid.  And  the  said 
Theodore  Galligher,  in  consideration  of  the  leasing  afore- 
said, doth  hereby  agree  to  pay  as  rent  for  said  premises 
the  sum  of  one  dollar  per  year,  and  in  addition  thereto 
agreed  to  enclose  the  whole  of  said  tract  of  3 1 J  acres  with 
a  good  and  substantial  fence,  and  put  said  land  in  a  good 
state  of  cultivation,  except  the  timber  tract,  which  said 
timber  shall  not  be  cut,  except  for  use  of  said  premises,  and 
shall  also  pay  the  taxes  on  said  land  that  may  accrue 
thereon,  and  shall  plant  a  row  of  shade  trees  around  on 
the  east,  south,  and  west  boundaries  thereof,  eight  feet 
apart.  At  the  expiration  of  said  lease  said  Galligher  shall 
have  the  right  to  remove  all  buildings  and  fences  from  off 
said  land  belonging  to  him,  or  the  said  North  the  right  to 
purchase  the  same,  at  an  appraised  valuation  by  disinter- 
ested appraisers;  and  should  the  said  North  desire  to  make 
any  change  in  the  terms  of  said  lease,  after  the  first  year, 
the  said  Galligher  to  have  30  days'  notice  of  the  same. 
And  the  said  Theodore  Galligher  further  agrees  that  at 
the  expiration  of  the  terms  above  granted,  or  at  an  earlier 
termination  of  this  lease,  in  case  it  should  be  sooner  ter- 
minated, he  will  quietly  and  peaceably  yield  up  possession 
of  said  premises  unto  the  said  James  E.  North,  his  agent 
or  legal  representative,  in  as  good  condition  as  the  same 
were  when  entered  upon,  ordinary  wear  or  damage  by  fire 
excepted.  And  it  is  further  expressly  agreed  and  under- 
stood by  and  between  the  parties  hereto,  that  in  case  the 
rent  above  reserved,  or  any  part  thereof,  be  not  paid  at  the 
time  the  samfe  becomes  due  and  payable,  or  in  any  other 
condition  or  agreement  herein  contained,  on  the  part  of  the 
said  Theodore  Galligher,  be  hot  by  said  party  fully  com- 
plied with  and  performed,  then  and  in  that  case  the  said 
James  E.  North,  or  his  legal  representatives,  shall  have 
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the  right^  at  his  option,  to  declare  this  lease  at  an  end,  and 
thereby  cancel  and  annul  the  same,  and  retake  immediate 
possession  of  said  premises,  and  to  put  out  and  remove 
any  person  or  persons  occupying  the  same.  Said  Galli- 
gher  not  to  let  or  underlet  any  part  of  said  premises  with* 
out  the  written  consent  of  said  lessor,  or  his  l^al  represent- 
ative, in  writing. 

'^^Signed  in  duplicate.) 

"James  E.  North, 
"-By  George  M,  (ySrien,  his  Agent  and  Attorney. 

"Theo.  Oalligheb. 
"  In  presence  of: 
"  E.  M.  Bartlett, 
"Walter  Bennett." 

This  lease  was  duly  acknowledged. 

On  the  margin  we  find  the  following:  "March  1, 1885* 
This  written  lease  is  hereby  extended  for  all  the  land  de- 
scribed therein  to  and  until  March  1,  1887,  James  E* 
North,  by  Geo.  M.  O'Brien,  agent.    Theodore  Galligher.'^ 

On  the  back  of  this  lease  is  an  assignment  of  the  interest 
of  Gallagher  in  this  lease  to  one  Richard  J.  Colgin  of  "  the 
two  acres  of  land,  more  or  less,  situate  in  the  soutli-east 
corner  of  the  within  described  land,  same  being  marked  by 
some  posts  and  wire  in  front,  but  open  as  a  common.  This 
sale  and  transfer  is  only  of  my  leasehold  interest  and  pos- 
session of  said  land  according  to  the  terms  of  the  within 


This  assignment  is  dated  April  1,  1882.  On  the  8th 
day  of  April,  1882,  Galligher  assigned  to  Mary  Colgin, 
the  wife  of  Richard  J.  Colgin,  "his  leasehold  interest 
therein,  and  the  land  therein  described  and  known  as  the 
Hour.ell  tax  title  claim,  except  the  two  acres  mentioned  in 
the  first  assignment." 

Mr.  Galligher  testified  as  a  witness  in  his  own  behalf  as^ 
follows : 

Q.     State  who  has  been  in  actual  use,  occupancy,  and 
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]X)ssession  of  that  piece  of  property,  the  east  half  of  lot 
five,  during  the  last  two  or  three  years? 

A.  The  date  of  the  lease,  what  it  is  I  don't  know — 
whether  it  is  March,  1882,  or  March,  1883,  that  land  was 
leased  to  me — ^and  I  have  got  papers  to  show  by.  General 
O'Brien  put  me  in  possession. 

Q.     When? 
.  A.     The  date  of  this  lease.     He  put  me  in  possession 
under  this  lease. 

Q.     At  the  time  this  paper  bears  date? 

A.  The  lease  was  made  out  and  signed,  and  he  came  to 
me  and  walked  with  me  to  the  land  and  put  me  in  posses- 
sion. 

Q.  Now,  then,  tell  the  court  whether  from  the  time 
that  you  thus  went  into  possession,  what  you  have  done 
towards  possessing  the  property  from  that  time  to  this? 

A.  Then  there  was  a  man  by  the  name  of  Colgin  that 
it  was  leased  to. 

Q.     Who  leased  it  to  Colgin  ? 

A.     I  did,  under  this  lease. 

Q.     That  was  in  writing? 

A.     Yes,  sir;  that  was  in  writing. 

Q.     Is  that  endorsed  here? 

A.     This  is  a  copy.     I  guess  it  is  on  the  original. 

Q.     You  leased  it  to  Colgin  ? 

A.     Yes,  sir. 

Q.     And  your  lease  is  in  writing? 

A.     Yes,  sir. 

Q.     Well,  then,  how  long  did  Colgin  remain  there? 

A.  He  stayed  there  during  the  year  1882  and  1883, 
and  a  part  of  the  year  1884;  I  think  it  was  some  time  in 
February,  the  date  of  the  contract  between  Colgin  and 
myself. 

Q.     How  long  did  Colgin  remain  there  under  you 

A.     Some  two  years  and  nine  months. 

Q.     When  would  that  bring  it  that  he  left? 
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A.     He  left  some  time  last  October. 

Q.  Now,  then,  since  October  who  has  been  in  the  occu- 
pancy and  possession  of  the  premises? 

A.     I  have  been  on  it,  and  done  some  work  on  it. 

Q.  Tell  the  court  whether  somebody  else  has  been  in 
possession  ? 

A.     Nobody  that  I  know  of;  I  never  saw  anybody. 

Q.     Somebody  has  done  some  plowing  on  it? 

A.     Yes,  sir. 

Q.  Now,  during  the  last  two  years,  tell  the  court 
whether  or  not  you  have  seen  anybody  interfering  with 
your  possession,  or  Colgin  under  you,  and  on  this  land  ? 

A.  Nobody  has  interfered  with  me,  and  nobody  has 
interfered  with  Colgin,  except  this  suit  which  Connell 
brought  against  Colgin,  which  I  had  a  copy  of  in  my 
pocket. 

Q.  Now,  what  do  you  know  about  a  fence  on  the  west 
and  south  side?  Do  you  know  when  they  were  built,  and 
what  do  you  know  about  their  being  built? 

A.  When  Connell  replevined  this  house  from  Colgin 
he  paid  some  man  to  build  this  fence  on  the  west  of  his 
land;  it  is  not  on  his  line  at  all. 

Q.     The  fence  is  not  on  this  land  ? 

A.     No,  sir. 

Q.     How  is  it  about  the  fence  on  the  north  side? 

A.  It  is  about  the  same,  just  enough  to  be  on  the  land 
that  he  claims  under  replevin. 

Q.  The  fence  that  Mr.  Connell  put  there  is  not  on  the 
line  of  this  land? 

A.     No,  sir. 

Q.  How  is  it  about  the  fence  on  the  south  and  east 
side? 

A.  This  is  a  board  fence  which  Mr.  Morton  and  myself 
heli>ed  to  build.  On  the  east  side  there  was  no  fence  until 
I  built  one  this  spring. 

Q.     And  what  kind  offence  is  there  now? 
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A.     Four  wire,  smooth  wire  fence. 

Q.  On  the  south  side  there  is  a  board  fence  that  you 
and  Mr.  Morton  built? 

A.  My  man  Colgin,  I  didn't  do  it  myself,  my  man 
and  Mr.  Morton's  man,  it  is  all  the  same. 

Q.     "When  was  that  built,  about  when? 

A.  I  don't  know,  but  it  was  built  just  about  a  year 
ago. 

Q.  You  have  told  that  you  are  there  under  lease  from 
North ;  I  ask  you  if  you  occupy  the  lots,  and  if  this  is  the 
original  lease? 

A.  That  is  mine,  I  don't  know  whether  this  is  the 
original  lease  or  a  copy ;  it  is  on  record. 

Defendant  oflFers  lease  in  evidence,  which  is  received 
without  objection. 

Q.  Tell  the  court  whether  or  not  this  lease,  in  the  liti- 
gation of  Peabody  against  Colgin  and  others  in  Justice 
Bartlett^s  court,  was  offered  in  evidence? 

A.     It  was. 

Q.  And  I  ask  you  if  in  the  suit  of  Housel  &  Co. 
against  Colgin,  in  Justice  Wright's  court,  it  was  offered 
in  evidence? 

A.     It  was. 

Q.  Who  appeared  as  attorney  for  Peabody  before  Jus- 
tice Bartlett? 

A.     Mr.  Connell. 

Q.  And  who  appeared  for  Housel  and  Allen  before 
Justice  Wright's  court? 

A.     Mr.  Connell. 

Q.     Is  that  lease  of  record? 

A.     Yes,  sir. 

Q.     What  is  that? 

A.  This  is  a  copy  of  Mr.  Ijams'  record,  of  judgment 
which  Colgin  obtained  against  Peadody. 

Defendant  offered  in  evidence  the  certificate  of  Mr. 
IJams,  clerk  of  the  district  court,  showing  that  the  case  of 
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Peabody  against  Colgin  has  been  dismissed.  Received 
without  objection. 

Q.  When  Mr.  Colgin  left,  tell  the  court  what  he  did, 
if  anything,  towards  turning  over  possession  of  the  prem- 
ises to  you? 

A.  He  came  to  me  and  told  me  that  he  was  going  to 
leave,  and  that  the  property  was  mine;  that  he  would  sur- 
render the  property  to  me,  and  he  wanted  me  to  take  pos- 
session of  it,  and  in  the  meantime  he  took  some  of  my 
stuff;  I  picked  up  the  stuff  and  some  was  up  at  the  house 
of  General  O'Brien,  who  turned  it  over  to  me. 

There  is  an  extended  cross-examination,  which  does  not 
materially  change  the  testimony  of  the  witness  above  given, 
Galligher  is  substantially  corroborated  by  the  testimony  of 
General  O'Brien,  and  other  witnesses. 

On  behalf  of  the  plaintiff  below,  Mr.  Connell  testified 
as  follows :  "  I  am  the  plaintiff  in  this  action,  I  know  Mr. 
Galligher,  the  defendant  ,and  have  known  him  for  several 
years.  The  piece  of  ground  in  controversy  in  this  suit  I 
am  personally  acquainted  with,  and  have  been  familiar 
with  it  for  ten  years  or  more  past;  it  is  the  east  half  of 
lot  6  in  GriflSn  &  Smith's  addition  to  the  city  of  Omaha, 
and  lays  in  the  south-western  portion  of  the  city  of  Omaha, 
in  Douglas  county,  a  short  distance  this  side  of  the  poor 
farm,  and  contains  about  two  acres  of  ground.  The  entire 
tract,  a  number  of  years  ago,  was  lying  open  and  unen- 
closed, the  traveled  road  running  over  a  portion  of  it.  In 
the  year  1878  Judge  Wm.  L.  Peabody  took  possession  of 
the  ground,  which  was  then  unoccupied,  by  erecting  upon  it 
a  post  and  wire  fence,  placing  new  cedar  posts  about  every 
nine  feet  and  attaching  to  the  posts  three  or  four  or  five 
barbed  wires  (am  unable  to  state  to  a  certainty  the  num- 
"ber),  and  also  set  out  within  the  enclosure  several  hundred 
trees,  a  number  of  which  were  subsequently  destroyed  by 
fire,  a  number  of  the  trees  still  existing  and  growing  on 
the  place;  a  half  lot  to  the  west  and  two  lots  to  the  north. 
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being  lots  one  and  four  of  Griffin  &  Smith's  addition,  were 
taken  possession  of  by  Housel  &  Allen,  who  fenced  it 
and  erected  a  small  house  upon  the  east  portion  of  lot 
four ;  the  lots  last  referred  to,  one,  four,  and  the  west  half 
of  lot  five,  were  subsequently  sold  by  Housel  &  Allen  to 
me.  I  have  here  a  plat  showing  the  several  lots  referred 
to,  which  I  know  to  be  correct,  and  which  I  offer  in  evi- 
dence in  connection  with  my  testimony.  [Plat  received 
without  objection.]  Mr.  Peabody  continued  in  possession 
of  the  half  lot  in  controversy  until  sometime  in  the  fall  of 
1883,  when  the  lot  was  invaded  and  taken  possession  of 
by  one  Richard  Colgin,  who  was  formerly  in  possession 
of  the  other  ground  referred  to,  occupying  the  house  of 
Housel  &  Allen ;  but  upon  judgment  of  restitution  being 
entered  against  him,  moved  the  house  referred  to  upon  the 
east  half  of  Judge  Peabody 's  lot;  the  house  was  subse- 
quently replevined  and  removed  back  on  lot  four,  but 
Colgin  still  left  some  things  upon  this  east  half  of  lot  five. 

Shortly  after  this,  Mr.  Peabody  wrote  me,  requesting 

the  letter  which  Judge  Peabody  wrote  me  and  which  I 
have  referred  to,  I  have  made,  search  for  in  every  place 
where  it  would  be  in  existence,  but  have  been  unable  to 
find  it,  and  am  satisfied  it  was  destroyed.  The  contents 
of  it,  however,  were,  in  substance,  that  as  I  had  the  other 
ground  adjacent  to  this,  the  use  of  this  would  be  of  some  ben- 
efit to  me,  and  I  or  my  tenants  might  derive  some  benefit 
from  the  cultivation  of  it;  and  in  consideration  for  looking 
after  it  and  taking  care  of  the  judge's  interests,  he  wished  me 
to  hold  and  occupy  and  cultivate  it  to  such  an  extent  as  I 
might  be  able  to;  this  I  proposed  to  do, and  I  arranged  with 
my  tenant,  Mr.  Rasmussen,  to  take  possession  of  and  culti- 
vate it  for  me,  and  this  Mr.  Rasmussen  was  to  do  as  my  rep- 
resentative. I  fenced  the  north  and  west  side  of  a  portion  of 
the  lot  in  controversy ;  on  the  south  side  was  the  fence  that 
was  there  when  Colgin  occupied  it ;  on  the  east  side  there  was 
some  old  posts,  and  had  been  barbed  wire ;  they  were  plactKl 
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there  by  Judge  Peabody,  but  about  the  21st  of  May,  last 
year,  I  was  notified  by  the  city  authorities,  by  a  policeman, 
to  remove  the  barbed  wires  (rather  the  notice  was  served 
by  a  policeman,  it  coming  from  the  city  marshal);  that 
notice  I  have;  afterwards  I  secured  from  Colgin  whatever 
right  of  possession  he  had  or  claimed  in  the  premises,  by 
written  document  which  I  have  and  will  offer  in  evidence. 
[Received  without  objection,  marked  exhibit  "B."]  I 
will  further  say  that  this  paper  executed  after  the  replevy- 
ing of  the  hoase,  and  after  Colgin  had  deserted  the  prem- 
ises and  abandoned  possession,  was  merely  done  as  an  ad- 
justment to  settle  any  possible  ftiture  litigation  that  might 
arise  between  us  concerning  this  or  the  other  tract.  From 
the  time  Judge  Peabody  put  this  fence  around,  in  1878, 
he  continued  the  possession  until  Colgin  moved  this  house 
upon  it;  I  was  familiar  with  the  tract  of  land,  and  it  re- 
mained with  Peabody's  trees  growing  there,  and  fence 
around  it,  until  Colgin  tore  down  a  portion  and  moved  this 
house  that  is  referred  to  in  the  paper  and  took  possession." 

"Q.     When  was  that? 

"A.  That  was  in  1883,  except  that  prior  to  that  it  had 
been  cultivated  by  Colgin  under  an  arrangement  with 
Allen,  who  then  represented  Peabody.  Mr.  Galligher,  the 
present  defendant,  I  never  saw  there,  or  knew  that  he  had 
anything  to  do  with  the  property  until  he  interfered  with 
my  tenants  a  few  weeks  ago.  I  knew  that  he  represented 
parties  claiming  adverse  title,  and  that  he  occupied  sonae 
of  the  lots  to  the  west  of  all  the  property  that  I  have  re- 
ferred, and  is  occupying  that  property  now  with  the  fence 
erected  by  Housel  &  Allen  on  their  west  line  running 
between  the  property  taken  possession  of  by  them  and  the 
property  occupied  by  him,  this  fence  being  the  width  of 
this  tract  of  ground,  to  the  west  of  this  tract.  The  plat 
that  I  offered  in  evidence  is  in  ink,  the  i>encil  marks  upon 
it  have  been  made  by  Mr.  O'Brien,  to  which  I  make  no 
objection,  but  will  say,  with  regard  to  the  pencil  marks  in- 
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dicated  by  him,  that  no  such  road  has  existed,  as  a  matter 
of  fact,  since  1878,  but  the  road  runs  east  and  west,  par- 
allel with  the  south  line." 

In  his  redirect  examination  he  further  testifies :  "  I  wish 
to  state  further  that  during  the  winter  past,  no  one  was  in 
actual  occupancy  of  the  ground  in  controversy,  nor  was 
any  one  in  actual  occupancy  until  my  tenants  commenced 
to  plow  this  spring. 

"Q.     Who  raised  a  crop  on  it  last  year? 

"  A.  There  was  no  crop  raised  last  year.  Colgin,  in 
the  spring  of  the  year,  planted  something  there,  but  after 
the  house  was  replevined  the  ground  remained  open,  and  I 
then  exercised  the  right  of  ownership,  and  having  control 
of  the  premises  I  removed  the  barb  wires  and  nothing  wa» 
taken  from  the  ground  in  the  fall  of  the  year. 

"Q.  How  did  you  exercise  the  right  of  ownership — 
mentally,  or  did  you  do  it  physically? 

"A.  I  exercised  it  physically,  by  having  some  brush 
cut. 

"Q.     When? 

"A.     Last  fall. 

"  Q.     About  how  much,  a  whip? 

"  A.  I  had  my  hand  commence  with  an  axe  to  cut  it 
out,  and  intended  to  have  him  complete  it  all,  but  other 
work  prevented  the  completion  of  the  work. 

"Q.     How  much  work  did  he  do  ? 

"A.  He  cut  down  some  of  the  sumacs  and  took  down 
some  wires. 

"  Q.  Is  there  any  sumac  on  this  ground,  on  the  east 
half  of  lot  five? 

"  A.     There  is  some  along  the  edges. 

"  Q.  Isn^t  this  sumac  on  your  other  property  west  of 
this  lot? 

"  A.  Yes,  there  is  more  along  the  west  side  than  any 
other  point." 

The  writing  which  Mr.  Connell  received  from  Colgin 
26 
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is  as  follows :  "  In  consideratioD  of  the  sum  of  one  hun- 
dred dollars,  to  us  in  hand  paid,  we  do  hereby  acknowledge 
full  settlement  and  satisfaction  of  all  claims  and  demands 
of  whatsoever  nature  against  W.  J.  Connell,  or  any  person 
acting  under  him  or  for  him,  or  arising  or  growing  out  of 
the  replevin  of  a  certain  house  formerly  occupied  by  the 
parties  hereto  and  below  named,  or  in  any  manner  relating 
to  or  concerning  the  use  or  occupation  of  the  property  herein 
described.  And  in  consideration  of  the  sum  aforesaid,  we 
release  and  turn  over  to  said  Connell  all  possession,  or  right 
to  possession,  we,  or  either  of  us,  may  have  to  the  follow- 
ing described  real  estate,  situate  in  Douglas  county,  state 
of  Nebraska,  to  wit :  lots  one  (1),  four  (4),  and  lot  five  (5) 
in  Griffin  &  Smith's  addition  to  the  city  of  Omaha. 

"Dated  Omaha  Neb.,  June  14,  1884. 
''Witness:  R.  Colgin, 

"D.  L.  McGucKiN.  Mary  Colgix.'' 

Mr.  Connell,  in  his  argument  in  the  case,  stated  that  in 
the  course  of  the  proceedings  he  caused  Mr.  Colgin  to  be 
put  in  jail,  and  that  one  of  the  objects  of  paying  this  money 
and  obtaining  the  release  was  to  prevent  the  possibility  of 
an  action  for  damages.  Mr.  Connell  also  intro<luced  a 
copy  of  a  not'ce  from  the  city  marshal  of  Omaha,  requir- 
ing him  to  remove  the  barb  wire  from  the  half  lot  in  ques- 
tion, and  proof  of  a  compliance  with  the  notice.  He  also 
introduced  proof  showing  that  in  the  winter  previous  to 
the  bringing  of  the  action  he  had  caused  a  small  quantity 
of  brush  to  be  cut  on  said  half  lot  and,  on  the  day  in  which 
he  is  allied  to  have  been  in  possession,  he  procured  the 
plowing  of  a  part  of  said  lot.  Upon  the  facts  thus  shown, 
can  Mr.  Connell  maintain  the  action  ?     We  think  not. 

Section  1,019  of  the  code  provides  that,  "Any  justice, 
within  his  proper  county,  shall  have  power  to  inquire,  in 
the  manner  hereinafter  directed,  as  well  against  those  who 
make  unlawful  and  forcible  entry  into  lands  and  tenements, 
and  detain  the  same,  as  against  those  who,  having  a  law- 
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fill  and  peaceable  entry  into  lands  or  tenements  unlawftilly 
and  by  force  hold  the  same ;  and  if  it  be  found  upon  such 
inquiry  that  an  unlawful  and  forcible  entry  has  been  made, 
and  that  the  same  lands  or  tenements  are  held  by  force,  or 
that  the  same,  after  a  lawful  entry,  are  held  unlawfully, 
then  said  justice  shall  cause  the  party  complaining  to  have 
restitution  thereof/^ 

The  action  of  forcible  entry  and  detainer  in  this  state  is 
a  civil  remedy,  although  to  some  extent  criminal  in  form ; 
thus  the  plea  of  not  guilty  shifts  upon  the  plaintiff  the 
burden  of  proof,  and  requires  him  to  establish  every  ma- 
terial fact  on  which  his  right  to  recover  depends.  This 
includes  the  statute  of  limitations.  At  common  law  the 
limitation  was  fixed  at  three  years,  but  our  statute  limits 
the  time  within  which  an  action  must  be  brought  to  one 
year.  The  testimony  in  this  case  shows  that  Galligher 
and  his  subtenant,  Colgin,  had  been  in  possession  of  the 
premises  in  question  three  years  when  this  action  was 
brought.  It  is  claimed,  however,  that  the  rights  of  Mr. 
Connell  date  from  the  time  of  his  alleged  possession  by 
cutting  brush  in  the  winter  of  1884  and  1885,  and  by  the 
plowing  which  he  caused  to  be  done  in  the  spring  of  1885. 
But  such  acts  will  not  of  themselves  create  a  lawful  pos- 
session. So  far  as  this  record  discloses,  the  entry  of  Mr. 
Connell  thereon  was  unlawful  and  forcible,  even  if  it  is 
admitted  that  he  was  acting  under  Peabody.  There  is  no 
evidence  tending  to  show  that  Peabody  had  any  title  to 
the  half  lot  in  controversy.  If  he  had  such  title,  evidence 
of  it  should  have  been  introduced.  A  justice  of  the  peace, 
while  precluded  from  acting  where  the  title  is  in  dispute, 
has  authority  to  receive  deeds  or  other  evidences  of  title 
to  phow  the  right  of  either  party  to  the  possession.  In 
this  case,  however,  so  far  as  appears,  Mr.  Peabody  was  a 
trespasser  when  he  erected  the  fence  in  1878,  referred  to 
in  the  testimony.  It  is  difficult  to  perceive,  therefore,  in 
what  manner  Mr.  Connell  could  derive  any  rights  from 
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Peabody's  claim  to  the  lot  in  question.  We  do  not  under- 
stand Mr.  Connell  to  claim  as  a  sublessee  of  Colgin,  if  so 
he  could  not  deny  the  title  of  his  landlord,  Mr.  North. 
If  it  is  claimed  that  Colgin  surrendered  the  possession  of 
the  premises  to  the  plaintiff  below,  such  surrender  would 
be  unavailing  as  beyond  the  power  of  the  subtenant.  In 
Estahrook  v.  Ilateroth,  22  Neb.,  281,  a  tenant,  upon  va- 
cating a  building,  surrendered  the  key  to  one  claiming 
an  adverse  interest,  and  it  was  held  that  this  did  not 
divest  the  right  of  the  landlord  to  the  possession  of  the 
premises;  and  we  adhere  to  that  decision. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


Union  Pacific  Railway  Company,  plaintiff  in 
ERROR,  V.  John  Blum,  defendant  in  error. 

Railroads:  injuries  to  stock:  negligence:  evidence.  loan 
action  against  a  railway  company  to  recover  damages  for  the  loss 
of  a  cow  killed  by  its  engine,  the  defense  was  that  the  cow  was 
killed  on  the  public  road,  and  without  negligence  on  the  part 
of  the  company.  The  engineer  testified  that  the  engine  struck 
the  cow  on  the  crossing  of  a  public  road  over  the  railway,  and 
carried  or  threw  her  thirty  or  forty  feet,  but  there  were  no 
marks  on  the  ground  indicating  that  the  cow  had  been  struck 
at  that  point.  The  distance  from  the  road  crossing  to  the  cattle 
guard  was  forty-three  feet,  and  from  that  point  to  a  place  where 
there  were  marks  on  the  raUway  track  tending  to  show  that  the 
cow  had  been  struck  was  fifty -four  feet,  the  cow  being  thrown 
from  eight  to  twelve  feet  east  and  south  of  that  point  Heldy 
First,  that  the  evidence  failed  to  show  that  the  cow  was  killed 
on  the  road  crossing.  Second,  that  a  clear  preponderance  of  the 
evidence  showed  the  railway  fence  to  be  in  a  defective  and  im- 
perfect condition,  and  that  the  cow  was  killed  within  the  right 
of  way. 
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Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Hopewell,  J. 

A.  J.  Poppleton  and  /.  S.  Shropshire,  for  plaintiff  in 
error,  cited  :  Shearman  &  Redfield  Neg.,  Sec.  485.  Steves 
V.  R.  R.  Co.,  18  N.  Y.,  422.  1  Eedfield  on  Bailwa^s, 
Sec.  133. 

David  Van  Etten  and  T.  M.  Whitmore,  for  defendant 
in  error,  cited :  Field  Corporations,  684.  BvM  v.  Brock- 
way,  12  N.  W.  R.,  685. 

Maxwell,  J. 

This  case  was  commenced  by  the  defendant  in  error 
against  the  plaintiff  in  eiTor  before  a  justice  of  the  }>eace 
in  Douglas  county,  and  judgment  rendered  by  the  justice. 
The  case  was  then  appealed  to  the  district  court,  and  judg- 
ment rendered  in  favor  of  the  plaintiff  below. 

The  plaintiff  below  filed  his  petition  in  the  district  court, 
claiming  $75  for  the  value  of  a  cow  alleged  to  have  been 
killed  by  a  train  of  the  defendant  on  the  17th  day  of  June, 
1886  ;  that  the  killing  occurred  by  reason  of  the  inadequacy 
of  the  fences  and  cattle  guards  at  a  point  where  the  com- 
pany was  bound  by  law  to  keep  its  track  fenced,  not  being 
within  the  limits  of  any  town,  city,  or  village ;  that  the 
killing  occurred  by  reason  of  the  negligence  and  carelessness 
of  the  defendant  in  operating  said  train  ;  that  the  cow  was 
of  the  value  of  $75;  that  the  plaintiff  was  injured  and 
damaged  thereby  in  the  sum  of  $150  and  interest  from 
June  17th,  1886 ;  that  on  or  about  the  17th  day  of  June, 
1886,  the  plaintiff  served  upon  the  defendant  a  written 
notice,  with  the  plaintiff's  affidavit  thereto  attadied ;  that, 
the  said  defendant  did  not,  within  thirty  days  after  the 
service  of  said  notice  and  affidavit,  pay  or  offer  to  pay 
the  value  of  said  cow,  or  any  part  thereof. 
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The  defendant  below,  in  its  answer,  admits  its  obli- 
gation to  fence  its  road  as  alleged  in  the  petition,  claims 
that  on  the  17th  day  of  June,  at  the  point  where  it  is 
alleged  the  cow  was  killed,  the  road  of  said  defendant  was 
properly  and  suitably  fenced  on  both  sides  thereof,  with 
proper  and  sufficient  cattle  guards  and  cross  fences  as  re- 
quired by  law ;  that  said  cow  was  not  killed  on  said  defend- 
ant's track  at  any  point  w^here  the  defendant  was  by  hiw 
obliged  to  erect  and  maintain  fences,  but  that  the  same  was 
killed  at  a  road  crossing  at  a  point  where  the  said  company 
was  not  obliged  to  fence  its  track  on  either  side ;  that  said 
cow  was  not  killed  by  any  negligence  or  carelessness  on 
the  part  of  the  defendant,  its  servants,  agents,  or  employes, 
or  for  lack  of  a  fence  as  required  by  law ;  that  said  cow- 
was  permitted  by  its  said  owner  to  run  at  large  in  the 
night  time ;  that  it  was  struck  by  an  engine  of  the  railway 
company  in  the  night  time,  on  the  said  railway  crossing 
without  any  fault  or  carelessness  on  the  part  of  the  defend- 
ant, and  alleges  on  the  other  hand  that  the  killing  of  said 
cow  was  through  the  negligence  of  the  plaintiff  contributing 
thereto ;  denies  that  defendant  was  guilty  of  any  n^ligenoe 
whatever  in  the  killing  of  said  cow ;  denies  that  said  cow 
was  of  the  value  of  $75,  and  denies  that  plaintiff  was  dam- 
aged in  the  sum  of  $150,  or  in  any  sum  ^yhatever,  by  rea- 
son of  any  negligence  on  the  part  of  the  defendant.  The 
reply  was  a  general  denial. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  Blum  for  $75  and  interest.  A  motion  for  a  new 
trial  was  thereupon  made  by  the  railway  company,  which 
was  overruled  and  judgment  entered  on  the  verdict. 

The  testimony  tends  to  show  that  the  cow  in  question 
^vas  killed  on  tlie  U.  P.  R.  R.  about  two  and  one-half 
miles  west  of  Millard.  As  to  the  killing  there  is  no  dis- 
pute, the  contest  on  the  part  of  the  railway  company  Ijeing 
that  the  cow  was  on  the  railway  at  the  crossing  of  a  pub- 
lic  road,  and  hence  the  company  was  not  liable  unless 
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guilty  of  negligence.  The  engineer  in  charge  of  the  en- 
gine which  killed  the  cow  testified  that  he  was  running  at 
the  rate  of  twenty  miles  an  hour,  going  east ;  that  the  cow 
was  lying  down  in  the  wagon  track  at  the  crossing  of  the 
railway,  and  that  the  engine  carried  or  threw  her  thirty  or 
forty  feet,  she  being  thrown  to  the  right  or  south  side  of 
the  railway  track.  No  marks  are  testified  to,  however,  as 
haying  been  found  at  the  crossing  of  the  highway  and  the 
railroad,  tending  to  show  that  the  cow  had  been  struck  by 
the  locomotive  at  that  point.  On  the  part  of  Blum  it 
is  clearly  shown  that  the  distance  from  the  point  indicated 
by  the  engineer,  where  the  cow  was  struck,  to  the  cattle 
guard  on  the  east,  was  forty-three  feet.  This  is  not  denied. 
It  is  also  proved  that  the  carcass  of  the  cow  was  found 
sixty  feet  or  more  south  of  the  said  cattle  guard  on  the 
company's  right  of  way,  and  south  of  the  track  from  eight 
to  twelve  feet — the  witnesses  not  agreeing  as  to  the  distance. 
It  is  also  proved,  and  not  denied,  that  at  a  point  fifty-four 
feet  east  of  said  cattle  guard  there  were  marks  on  the  rail- 
way track,  indicating  that  the  cow  had  been  struck  by  the 
engine  at  that  place,  and  the  carcass  was  found  east  and 
south  of  that  point,  from  eight  to  twelve  feet.  It  is  also 
proved  that  the  right  of  way  is  fenced  with  wire,  except 
at  the  road  crossing,  boards  being  used  from  the  side 
fences  to  the  cattle  guards,  such  fence  consisting  of  three 
six  inch  boards.  It  also  appears  that  in  one  of  the  panels 
of  said  board  fence  the  upper  and  lower  boards  were  miss- 
ing, leaving  on  the  posts  the  middle  board,  which  was 
from  three  feet  to  three  and  one-half  feet  from  the  ground. 
There  is  a  feeble  attempt  on  the  part  of  the  railway  com- 
pany to  prove  that  the  boards  in  question  were  nailed  on 
to  the  posts  on  the  day  preceding  the  accident,  but  the 
overwhelming  weight  of  testimony  is  that  tJiey  had  been 
missing  for  several  days.  Blum  is  the  owner  of  the  laud 
on  both  sides  of  the  railway  track,  and  testifies  that  his 
cow  was  kept  in  a  pasture  adjoining  the  right  of  way,  and 
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tliat  he  was  unable  to  account  for  her  escape  from  the  pas- 
ture. The  testimony  also  shows  that,  at  the  time  of  the 
accident,  there  was  good  grazing  on  the  right  of  way  away 
from  the  track,  and  there  is  reason  to  believe  that  the  cow 
was  tempted  on  to  the  right  of  way  by  reason  of  the  grass 
growing  thereon.  It  is  very  evident  from  the  testimony 
that  the  cow  was  killed  within  the  enclosure  of  the  right 
of  way,  and  not  on  the  public  road,  and  the  jury  would 
not  have  been  warranted  in  finding  otherwise  than  they 
have  done.  It  is  apparent  that  the  engineer  was  mistaken 
in  his  testimony  that  the  cow  was  killed  on  the  public  road. 
It  is  very  dear  that  justice  has  been  done,  and  the  judg- 
ment is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Catharine  Shortel,  appellee,  v.  Andrew  Young 


1.  Creditor's  Bill :    husband  and  wife  :    sights  of  wife. 

Where  a  wife  purchased  a  tract  of  land  for  the  sum  of  two 
thousand  dollars,  and  made  a  payment  thereon  of  two  hundred 
dollars,  which  was  obtained  from  a  married  son,  who  testified 
that  he  raised  the  money  from  the  sale  of  hogs  and  wheat  from 
his  own  farm,  the  court  will  not  infer  fraud  in  the  transaction 
from  the  fact  that  a  year  previous  the  husband  and  father  had 
sold  to  the  son  certain  personal  property,  including  hogs,  par- 
ticularly where  a  creditor  living  in  the  same  county  treated 
such  sale  as  valid  by  not  attacking  it. 

2.    :    EVIDENCE.    Held,  That  the  testimony  failed  to  show 

fraud  in  the  transfer  of  the  property  from  the  father  to  the  son. 

3.  Married  Women.    A  married  woman  may  carry  on  business 

and  make  contracts  in  the  same  manner  as  if  she  were 
unmarried. 
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4.  Parent  and  Child.  An  insolvent  debtor  may  emancipate  his 
minor  children  and  relinquish  all  claim  to  their  earnings,  and  a 
creditor  wHl  hare  no  claim  to  the  proceeds  of  their  labor. 

Appeal  from  the  district  court  for  Burt  county.  Heard 
below  before  Wakeley,  J. 

Thurston  &  Sally  for  appellants. 

Charles  T.  Dickinson,  for  appellee,  cited:  Thompson  v. 
Loenig,  13  Neb.,  387.  KnowUonv.  Hawes,  10  Neb.,  535. 
Bump  Fraudulent  Conveyances,  200.  State  Bank  v. 
Harrow,  26  lowa^  426. 

Maxwell,  J. 

This  is  a  creditor's  bill,  brought  by  the  plaintiff  against 
Edwina  Young  and  Andrew  Young,  to  subject  certain 
real  estate  which,  it  is  allied,  was  conveyed  to  Edwina 
Young,  but  in  fact  belongs  to  Andrew  Young,  Cornelia 
Barnes  is  a  mortgagee  of  the  premises.  The  plaintiff 
alleges  in  her  petition  that,  "at  the  May  term,  1879,  of 
the  said  district  court,  the  said  plaintiff  recovered  a  judg- 
ment against  the  defendant,  Andrew  Young,  for  the  sum 
of  §1,183.17,  the  same  being  a  deficiency  on  confirmation 
of  a  sale  of  mortgaged  premises,  under  a  decree  of  fore- 
closure of  a  mortgage  in  favor  of  the  plaintiff  and  against 
the  defendants,  Andrew  Young  and  Edwina  Young,  which 
judgment  is  now  in  full  force  and  wholly  unsatisfied ;  tliat 
on  the  12th  day  of  February,  1884,  the  plaintiff  caused 
sn  execution  to  be  issued  out  of  the  said  court  against  the 
property  of  the  defendant,  Andrew  Young,  which  execu- 
tion was  by  the  sheriff  of  said  county  returned  wholly  un- 
satisfied for  want  of  property  whereon  to  levy;  that  on 
the  7th  day  of  May,-  1885,  the  plaintiff  caused  to  be 
issued  out  of  said  court  an  execution  on  3aid  judgment 
against  the  property  of  said  Andrew  Young,  and  caused 
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the  same  to  be  delivered  to  the  sheriff  of  said  county,  who 
returned  and  filed  the  same  with  the  clerk  of  said  court, 
on  the  9th  day  of  May,  1885,  endorsed  as  follows:  *In 
compliance  with  the  demand  herein  contained,  I  did,  on 
the  8th  day  of  May,  a.d.  1885,  make  diligent  search  for, 
and  being  unable  to  find  any  property  of  said  Andrew 
Young,  either  goods  and  chattels,  or  lands  and  tenements 
whereon  to  levy,  I  herewith  make  return  this  9th  day  of 
May,  1885. 

*  Allen  Crowen,  Sheriff  J 

"  There  is  now  due  to  the  plaintiff  on  said  judgment, 
from  said  defendant,  the  said  sum  of  $1,183.17,  with  in- 
terest at  the  rate  of  twelve  per  cent  per  annum  from  the 
5th  day  of  May,  1879;  the  defendant,  Andrew  Young,  is 
insolvent,  and  has  no  property  liable  to  execution  to  satisfy 
said  judgment ;  that  on  the  10th  day  of  October,  1879,  the 
said  defendant,  Andrew  Young,  purchased  of  one  Charles 
W.  Conkling,  by  contract,  the  following  described  prem- 
ises, situated  in  said  Burt  county,  to-wit :  the  west  half  of 
section  twenty-six  in  township  twenty-two  north,  of  range 
nine  east,  three  hundred  and  twenty  acres,  for  the  sum  of 
two  thousand  dollars,  which  said  defendant  paid  as  fol- 
lows :  at  date  of  contract,  $200 ;  on  or  about  Dec.  30. 
1880,  $144  ;  on  or  about  the  19th  day  of  June,  1882,  tJie 
balance  of  the  purchase  price,  with  interest,  to-wit :  the 

sum   of   % ;  that  said  defendant  has   occupied   and 

farmed  said  land  continuously  since  he  purchased  it  in 
1879,  and  has  made  valuable  improvements  thereon,  and 
that  the  same  is  now  worth  a  large  sum  of  money,  viz., 
$10,000;  that  the  contract  as  aforesaid  for  the  purchase  of 
said  land,  was,  by  the  direction  of  said  Andrew  Young, 
made  in  the  name  of  the  defendant,  Edwina  Young,  who 
is  his  wMfe,  and  that  afterwards,  to-wit,  on  die  15th  day  of 
June,  1882,  in  pursuance  of  the  conditions  contained  in 
said  contract,  and  the  request  of  said  Andrew  Young,  the 
said  Charles  W.  Conkling  conveyed  said  premises  by  war- 
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ranty  deed  to  said  defendant^  Edwina  Young,  in  whose 
name  the  fee  is  now  of  record  ;  that  the  title  to  said  prem* 
ises  was  placed  in  the  name  of  said  Edwina  Young,  with- 
out consideration  running  from  her,  and  at  the  special  in- 
stance and  request  of  said  Andrew  Young,  and  that  the 
same  was  done  for  the  purpose  of  hindering  and  delaying 
and  defrauding  the  creditors  of  said  Andrew  Young,  and 
more  especially  to  prevent  or  hinder  this  plaintiff  from 
collecting  her  judgment  as  aforesaid,  all  of  which  the  said 
Edwina  Young  well  knew ;  that  plaintiff  did  not  learn  of 
the  fraud  in  the  purchase  and  tt^nsfer  of  said  premises 
until  at  or  about  the  time  of  the  execution  and  delivery  of 
the  deed  as  aforesaid  by  Charles  W.  Conkling  to  said  Ed- 
wina Young,  in  1881 ;  the  defendant,  Cornelia  Barnes, 
claims  an  interest  in  said  premises  by  reason  of  certain 
mortgages,  executed  in  her  favor  by  the  defendants, 
Andrew  Young  and  Edwina  Young ;  of  the  extent  of  said 
interest  the  plaintiff  is  not  advised."  There  is  an  appro- 
priate prayer  for  relief. 

The  defendants  answered  separately,  and  the  plaintiff 
filed  replies,  which  need  not  be  noticed. 

The  testimony  tends  to  show  that,  in  the  year  18  06, 
Andrew  Young  settled  on  a  quarter  section  of  land  in  Burt 
county,  being  at  that  time  quite  poor.  He  and  his  family 
seem  to  have  been  industrious,  and  in  the  year  1868  he 
possessed  two  hundred  acres  of  land  in  Burt  county,  and 
seems  to  have  been  in  a  prosperous  condition.  The  plaint- 
iff and  her  husband  also  settled  in  Burt  county  about  the 
I  year  1856,  and  were  possessed  of  one  hundred  and  twenty 

acres  of  land  near  or  adjoining  the  farm  of  Young.     In 
!  the  spring  of  1868  Andrew  Young  purchased  tlie  one 

j  hundred  and  twenty  acres  belonging  to  the  plaintiff  and 

I  her  husband.    The  exact  consideration  does  not  appear  from 

the  testimony,  but  he  and  his  wife  executed  a  mortgage 
for  the  sum  of  thirty-five  hundred  dollars  upon  the  one 
hundred  and  twenty  acres  purchased  from  the  plaintiff  and 
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her  husband,  and  the  two  hundred  acres  possessed  by  him- 
self, being  three  hundred  and  twenty  acres  in  all,  the 
mortgage  to  draw  interest  at  the  rate  of  12  per  cent. 
Young  seems  to  have  paid  the  interest  on  this  mortgage 
for  a  number  of  years,  but  in  1878  an  action  was  brought 
to  foreclose  the  mortgage^  and  in  April,  1879,  a  sale  was 
had  under  the  decree,  and  the  three  hundred  and  twenty 
acres  purchased  by  the  plaintiff,  the  sale  confirmed,  and  a 
deed  ordered  and  made  to  the  plaintiff,  and  a  deficiency 
judgment  rendered  against  Andrew  Young  for  Jl,183.17- 
Thus  in  eleven  years  the  plaintiff*  had  received  considerable 
interest  on  the  mortgage,  had  recovered  the  land  sold  and 
two  hundred  acres  in  addition,  with  a  judgment  for  more 
than  a  third  of  the  original  mortgage.     To  satisfy  this  de- 
ficiency judgment  the  present  action  is  brought,  and  it  is 
sought  to  trace  the  money  of  Andrew  Young  into  the  pur- 
chase price  of  the  land  described  in  the  petition.     The 
testimony  shows  that  Andrew  Young  has  four  sous.     An- 
drew Young,  Jr.,  became  of  age  in  1876 ;  his  services, 
however,  were  required  on  the  farm,  and  he  remained  until 
the  fall  of  1878,  upon  the  promise  that  he  was  to  be  paid 
twenty  dollars  per  month  and  board  for  his  labor.     He 
seems  to  have  diligently  performed  his  part  of  the  contract. 
So  far  as  the  testimony  shows,  the  transaction  was  bona 
fide,  and  the  price  paid  not  being  in  excess  of  the  value  of 
the  services.     Soon  after  this  son  ceased  to  perform  service 
for  his  father  he  was  married,  and  established  a  home  of 
his  own.     The  father  seems  to  have  turned  over  to  him 
before  that  time  considerable  personal  property,  including 
a  large  number  of  hogs,  and  the   son  borrowed  from  a 
neighbor  six  hundred  dollars,  which  he  paid  to  his  father 
to  enable  him  to  pay  his  debts.     At  this  time  there  is  no 
pretense  that  the  father  was  insolvent.     The  testimony  in- 
troduced on  the  part  of  the  plaintiff  shows  that  Andrew 
Young  was  an  active,  enterprising  man,  who  paid  his  debts, 
and  there  is  not  a  scintilla  of  testimony  tending  to  show 
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any  intention  on  his  part  to  defraud  his  creditors.  After 
the  confirmation  of  sale  under  the  decree,  in  the  spring  of 
1879,  Andrew  Young  rented  a  ferm  of  forty  acres,  and 
as  there  was  not  sufficient  labor  to  require  th«  services  of 
his  younger  sons,  and  they  beuig  anxious  to  work  for 
others,  he  waived  all  further  claim  to  their  services.  Two 
of  these  sons  worked  for  the  neighbors  during  the  summer 
of  1879.  In  the  fall  of  1879,  the  defendant,  Edwina 
Young,  having  a  promise  of  two  hundred  dollars  from  her 
oldest  son,  was  anxious  to  purchase  a  home  for  the  family. 
Her  husband  called  upon  Mr.  Conkling,  in  Tekamah,  to 
ascertain  the  price  of  the  land  in  controversy,  which  was 
held  by  him  at  two  thousand  dollars.  This  land  is  about 
four  niiles  east  of  Oakland,  and .  at  that  time  had  about 
thirty  acres  of  ground  broken  up.  The  husband  and  wife 
visited  the  land  together,  and  found  it  to  be  suitable  for  a 
home.  The  wife  then  informed  Mr.  Conkling  that  she 
would  take  the  land  on  the  conditions  named.  Mr.  Conk- 
ling was  called  as  a  witness  by  the  plaintiff,  and  testified 
in  regard  to  the  payment  of  the  two  hundred  dollars,  as 
follows : 

Q.     Do  you  remember  who  paid  the  money? 

A.     Mrs.  Young. 

Q.  Do  you  know  how  she  obtained  the  money,  and  if 
so,  state  what  you  saw  or  heard? 

A.     Andrew  Young,  Jr.,  gave  it  to  her  in  my  presence. 

Q.     What  did  he  say  to  her  at  the  time? 

A.  He  said  he  would  make  her  a  present  of  that 
money,  or  that  he  would  make  her  a  Christmas  present. 

Q.     She  immediately  passed  it  over  to  you,  did  she  not  ? 

A.     Yes,  sir. 

Andrew  Young,  Jr.,  testifies  in  regard  to  this  two  hun- 
dred dollars,  as  follows : 

Q.  State  what  you  know  about  the  payment  of  $200, 
which  was  made  at  the  time  that  the  property  was  pur- 
chased, where  the  money  came  from,  and  so  on  ? 
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A.     I  gave  her  money  to  make  the  first  payment. 

Q.     Where  did  you  get  the  money  ? 

A.  The  money  I  got  off  from  my  farm,  which  I  farmed 
that  year,  out  of  hogs  and  wheat,  and  when  I  got  two 
hundred  dollars  to  spare  I  gave  her  two  hundred  dollars 
to  make  the  first  payment. 

Mrs.  Edwina  Young  testified  ss  follows : 

Q.  State  the  circumstances  connected  with  that  pur- 
chase, and  who  purchased  and  paid  for  it,  and  all  the  facts 
connected  with  it? 

A.     I  purchased  it,  I  bought  it. 

Q.  State  all  there  is  about  that,  who  you  purchased 
it  of? 

A.  Mr.  Conkling  came  down  to  Arizona,  where  I  was 
living,  and  made  out  a  contract,  and  then  it  was  left  in  Mr. 
Lilley's  possession  until  in  December,  and  then  I  paid  him 
two  hundred  dollars ;  Andrew,  my  son,  gave  me  the  two 
hundred  dollars,  and  I  paid  it. 

Q.  Do  you  remember  how  long  it  was  after  Mr.  Conk- 
ling was  down  on  the  bottom  and  made  the  contract  in 
your  house  before  you  paid  the  two  hundred  dollars? 

A.  That,  I  think,  was  in  October,  and  the  money  was 
paid  in  the  latter  part  of  Decern  l)er. 

Q.  If  there  is  any  reason,  state  why  you  did  not  pay 
that  money  when  he  was  down  and  made  the  contract? 

A.  I  did  not  have  the  money,  and  my  son  Andrew 
told  me  if  I  would  put  it  off  until  that  time  he  would 
raise  the  money  for  me. 

Q.     How  much  was  the  first  payment? 

A.     Two  hundred  dollars. 

Q.  State  who  first  talked  with  Mr.  Conkling  with  re- 
gard to  the  purchase  of  the  land? 

A.  Mr.  Young  talked  to  him  first  about  it ;  he  had 
heard  me  speak  about  that  I  wished  we  had  a  home  again, 
and  so  he  was  out  to  Tekamah  and  he  met  Mr.  Conkling, 
and  he  had  this  land  to  sell. 
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Q.  You  may  state  whether  or  not  you  saw  Mr.  Conk- 
ling  and  talked  with  him  about  the  purchase  of  the  land 
before  he  came  down  to  Arizona  ? 

A.     Xo,  I  did  not. 

Q.  Do  you  know  where  Andrew  got  that  money  that 
he  paid  to  you,  and  you  paid  on  the  land  ? 

A.     I  do  not. 

Q.     I  mean  that  he  gave  to  you  ? 

A.     No,  I  do  not. 

Q.  State  how  you  have  carried  on  and  cultivated  and 
improved  the  farm  on  which  you  now  live,  that  you  bought 
of  Mr.  Conkling? 

A.     I  do,  with  my  boys'  help. 

Q.     State  fully  about  that? 

A.     I  told  them  that  if  they  would  come  out  and  not  go 
away  from  home,  and  come  out  and  work  on  the  farm  and  • 
help  improve  it  and  pay  for  it,  that  when  it  was  paid  for 
I  would  deed  them  the  north  160. 

Q.     Which  two  boys  do  you  refer  to  ? 

A.     Lewis  and  John. 

Q.     When  did  you  have  that  talk  with  them  and  agree 
ment  in  regard  to  working  the  place? 

A.     After  I  made  up  my  mind  to  buy  it. 

Q.     Was  it  before  you  moved  out  onto  the  place  ? 

A.  Yes,  sir,  after  I  made  up  my  mind  to  take  the 
piece  of  land. 

Q.  After  you  had  talked  of  buying  it  and  before  you 
bought,  you  had  talked  to  them  ? 

A.     Yes,  sir. 

Q.     What  ages  were  they  at  that  time  ? 

A.     I  think  they  were  about  seventeen  and  nineteen. 

Q.  State  what  has  been  done  in  pursuance  of  that 
agreement,  what  they  agreed  to  do,  and  what  has  been 
done  under  that  ? 

A.  They  concluded  that  they  would  stay  and  work  on 
the  farm  and  help  me  pay  it  und  take  the  land. 
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Q,     Have  they  stayed? 

A.     Yes,  sir,  and  worked  faithfully,  too. 

Q.     Has  this  north  quarter  been  improved? 

A.     A  part  of  it  has  been  broken  up. 

Q.  State  if  you  know  what  contract  was  made  with 
Mr.  Young  with  the  boys  as  regards  giving  them  their 
time — emancipating  them  ? 

A.  They  wanted  to  be  released,  and  so  he  gave  them 
their  time. 

Q.     State,  if  you  know,  when  that  was? 

A.     I  think  it  was  in  the  summer  of  1879. 

Q.  Was  that  during  the  time  that  you  were  living  on 
the  Corbin  place  ? 

A.     Yes,  sir. 

Q.  State  what  other  payments  you  made  on  the  place 
•up  there,  before  you  made  this  loan  from  Mr.  Wells? 

A,  I  w^as  not  able  to  pay  the  first  payment,  and  I  sent 
Mr,  Young  to  see  Mr.  Conkling  about  it,  and  he  agreed 
to  wait. 

Q.     He  sent  you  a  contract? 

A.     Yes,  sir. 

Q.  State,  if  you  know,  when  you  did  pay  him  another 
payment,  about  when? 

A.     I  think  it  was  in  the  winter  of  1882. 

Q.  Do  you  remember  when  you  made  the  loan  from 
Mr.  Wells? 

A.     Yes,  sir. 

Q.     Do  you  know  what  date? 

A.     Yes,  it  was  June  1 9th. 

Q.     What  year? 

A.     1882. 

Q.  When  you  say  in  the  winter  of  1882,  was  it  before 
or  after  you  made  the  loan  from  Mr.  Wells  ? 

A.     It  was  the  winter  before  the  summer. 

Q.  State,  if  you  remember,  how  much  you  paid  at  that 
time? 
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A.  I  do  not  know  as  I  can  say  exactly ;  it  is  on  that 
paper. 

Q.     You  made  a  payment  then,  did  you? 

A.     It  was  interest,  I  think,  for  two  years  instead  of  one. 

Q.     Was  there  any  principal  paid  then? 

A.     I  don't  believe  there  was ;  I  believe  it  was  interest.. 

Q.  Where  did  that  money  come  from  that  you  paid 
that  interest  with? 

A.     It  was  the  proceeds  of  the  farm. 

Q.     State  when  you  went  upon  the  farm? 

A.     I  think  it  was  the  23d  of  March,  1880. 

Q.  What  improvements  did  you  make  that  year,  by 
the  way  of  breaking? 

A.  I  do  not  know  exactly  how  many  acres  we  broke 
up ;  we  broke  up  a  pretty  good  sized  piece;  I  guess  it  must 
have  been  pretty  nearly  80  acres. 

Q.     Was  that  cultivated  the  next  year? 

A.     Yes,  sir. 

Q*  Who  has  been  paying  store  bills  and  bills  that  have 
been  contracted  for  the  family  up  there  since  you  went  up 
there? 

A.     I  have  been  payipg  for  them. 

Q.  Where  was  the  money  principally  obtained  that 
paid  for  them? 

A.     It  was  some  off  from  the  farm  and  some  borrowed. 

Q.  State,  if  you  know,  how  much  your  indebtedness 
is,  outside  of  the  three  thousand  dollar  mortgage  on  the 
place? 

A.     It  is  a  good  deal. 

Q.     State  how  much  it  is? 

A.     It  is  over  two  thousand. 

Q.  State  how  much  your  indebtedness  is  outside  of  the 
mortgage  indebtedness  on  the  land? 

A.  I  do  not  know  as  I  can  tell  exactly,  it  is  over  two 
thousand  dollars. 

Q.     What  is  that  owing  for? 
27 
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A.  It  is  improvements  on  the  farm,  and  machinery,  and 
different  things. 

Q.     How  large  a  family  had  you,  how  many  minor 
children  was  there  at  home  at  the  time  that  you  went  into 
this  contract  of  purchase  with  Mr.  Conkling? 
.  A.     Eight. 

Q.     Eight  that  were  not  of  age? 

A.     Yes,  sir. 

Q.     All  living  at  home? 

A.     Yes,  sir. 

Q.  I  believe  that  you  stated  that  the  boys  cultivated 
that  farm  up  there? 

A.     Yes,  sir. 

Q.  State  what  Mr.  Young,  your  husband,  does  on  the 
place? 

A.  He  chores  around  and  makes  garden  generally,  and 
attends  to  one  thing  and  another  on  the  yard. 

Q.     Does  he  work  out  in  the  field? 

A.     No,  sir. 

Q.  State,  if  you  know,  generally  how  much  of  the 
proceeds  of  the  farm  go  to  the  support  of  the  family  in  the 
way  of  provisions  and  clothing?  . 

A.     I  would  judge  from  six  to  eight  hundred  dollars. 

The  Court — You  mean  cash  that  you  pay  out  aside  &om 
-what  you  raise  on  the  farm  and  consume  there? 

A.     Yes,  sir. 

A.  E.  Wells,  a  banker,  residing  in  Oakland,  testified 
that,  in  June,  1882,  he  loaned  the  wife  twenty-five  hun- 
dred dollars  to  pay  the  purchase  price  of  the  land  in  ques- 
tion, the  remainder  to  be  used  in  making  improvements. 
He  afterwards  advanced  five  hundred  dollars  more.  He 
says :  "  I  was  favorably  impressed  by  the  woman,  and 
also  with  the  family ;  they  seemed  to  be  very  industrious, 
so  far  as  they  had  gone ;  they  had  started  right  on  the 
place,  and  I  took  up  the  contracts  and  settled  with  Mr. 
Oonkling,  and  got  my  abstract  and  examined  the  records 
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und  investigated  this  matter  of  the  old  suit;  of  course  to 
transact  as  much  business  as  it  is  necessary  to  get  at  all 
the  facts,  I  conversed  with  Mr.  Conkling  concerning  his 
transactions  with  Mrs.  Young,  and  even  went  to  Judge 
Hamilton  and  consulted  with  him  in  the  matter  of  equities, 
and  of   husband  and  wife,  and  finally  made  the  loan.'' 

But  little  or  none  of  the  principal  of  these  loans  has 
been  paid.  The  testimony  shows  that  Andrew  Young  is 
nearly  sixty  years  of  age,  without  means,  infirm  in  health, 
and  apparently  discouraged  by  his  misfortunes.  In  the 
face  of  the  affirmative  testimony  showing  that  the  wife 
purchased  the  land  in  question,  and  has  made  the  improve- 
ments thereon,  procured  loans  in  her  own  name,  con- 
tracted debts  on  the  strength  of  her  being  the  owner  of 
tlie  property,  we  are  asked  to  infer  that  the  two  hun- 
dred dollars  paid  by  Andrew  Young,  Jr.,  belonged  to  his 
father,  and  that  therefore  the  land  in  question  is  subject  to 
the  father's  debts.  The  testimony  will  warrant  no  such 
inference.  The  positive  testimony  of  the  son  is,  that  this 
money  was  derived  from  the  sale  of  his  own  property,  and 
this  is  not  denied.  If,  as  the  plaintiff  now  claims, 
Andrew  Young,  Jr.,  received  property  from  his  father 
subject  to  the  payment  of  the  father's  debts,  she  should 
have  proceeded  against  the  property  of  the  son,  and  her 
assertion  that  she  did  not  know,  is  not  entitled  to  much 
weight.  So  far  as  appears,  she  resided  in  Burt  county,  and 
the  testimony  of  her  husband  shows  that  he  was  diligent 
in  watching  the  affairs  of  the  Youngs.  In  any  event,  the 
plaintiff  treated  the  transfer  to  the  son,  of  the  personal 
property  referred  to  in  the  testimony,  as  valid,  by  not 
attacking  it ;  and  after  the  lapse  of  nine  years  this  court 
will  not  hold  such  transfer  to  have  been  fraudulent  and 
void.  It  is  but  just  to  say,  however,  that  the  testimony 
fails  to  show  that  the  transfer  of  the  personal  property 
referred  to,  to  the  son,  was  fraudulent  as  to  creditors.  A 
creditor  has  no  claim  upon  the  labor  of  the  wife  of  an  in- 
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solvent  debtx)r.  Under  our  statute  (Comp.  Stat,  Ch.  53), 
a  Avife  may  carry  on  business  in  her  own  name  and  enter 
into  contracts  in  the  same  manner  as  if  she  were  unmar- 
ried. Neither  has  a  creditor  any  claim  upon  the  services 
of  minor  children  of  an  insolvent  debtor,  but  such  father 
may  emancipate  his  minor  children  and  relinquish  all  right 
to  their  future  earnings.  Clemens  v.  BrUfhart,  17  Neb., 
336. 

The  testimony  shows  that  the  farm  in  question  has  been 
cultivated  by  the  minor  children  of  Andrew  Young,  who 
had  been  emancipated  by  him  and  all  claim  to  their  future 
earnings  relinquished,  the  mother  managing  and  control- 
ling the  business.  We  are  referred  to  Thompson  v.  Loenig^ 
13  Neb.,  386,  as  being  analogous  to  that  under  considera- 
tion. An  examination  of  that  case,  however,  will  show 
that  the  facts  are  entirely  dissimilar  to  those  in  this  case. 
The  testimony  shows  that  Edwina  Young,  one  of  the  de- 
fendants, has  made  an  heroic  effort  to  provide  a  home  for 
herself  and  family,  and  has  struggled  against  adverse  cir- 
cumstances with  commendable  zeal.  The  testimony  on 
the  part  of  the  plaintiff  tends  to  show  that  the  family  are 
honest,  industrious,  and  pay  their  debts  as  far  as  they  are 
able,  and  wholly  tends  to  dispel  any  inference  of  fraud  or 
concealment  in  the  dealings  with  their  property.  Upon 
the  whole  case  there  is  an  entire  failure  of  proof  to  show 
that  Andrew  Young  has  any  interest  in  the  land  in  ques- 
tion, and  as  the  decree  in  the  court  below  was  in  favor  of 
the  plaintiff,  such  decree  is  reversed  and  the  cause  dismissed 
at  the  cost  of  the  plaintiff. 

Judgment  accordingly. 

The  other  judges  concur. 
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State,  ex  rel.  Wyuka  Cemetery  Association,  v. 
Herman  H.  Bartling  et  al. 

1.  Cities  of  the  Second  Class  and  Villages :    cemeteries. 

The  proYisions  of  chapter  15  of  the  Session  Laws  of  1887,  page 
330,  providing  for  the  more  efficient  management  and  care  of 
cemeteries  and  cemetery  grounds  in  cities  of  the  second  class 
and  villages,  has  no  application  to  '*  cities  of  the  second  class 
of  over  5j000  inhabitants,"  as  created  by  Art.  II.  of  Chap.  14, 
of  the  Compiled  Statutes  of  1885,  bnt  is  limited  to  Art.  I.  of 
said  chapter,  and  to  Chap.  14  of  the  Compiled  Statutes  of  1881. 

2.  :  aovEKNMENT  OF  NEBRASKA  CITY.  Nebraska  City,  be- 
ing a  city  of  the  second  class  having;  over  5,000  inhabitants,  is 
governed  by  the  act  of  March  1,  1883,  as  amended  by  Chap.  14 
of  the  Session  Laws  of  1885,  which  act  confers  upon  the  city  the 
right  to  enact  ordinances  for  the  purpose  of  purchasing,  hold- 
ing, and  controlling  cemeteries. 

3.     :    STATUTORY  C0K8TRUCTI0N.     As  to  whether  chapter  15 

of  the  Session  Laws  of  1887  is  repealed  by  the  provisions  of 
chapter  12,  Id.,  subsequently  enacted,  qumre. 

Original  application  for  mandamus. 

E.  F,  Warren  and  George  B.  Lake,  for  relator. 

John  C.  Watson  and  Frank  T.  Ransom,  for  respondents. 

Reese,  Ch.  J. 

This  is  an  application  to  this  court,  in  the  exercise  of  its 
original  jurisdiction,  for  a  mandamus  to  compel  defend- 
ants, the  members  of  the  city  council  of  the  city  of  Ne- 
braska City,  and  the  treasurer  thereof,  to  turn  over  to 
plaintiff  all  moneys  and  other  property  formerly  l)elong- 
ing  to  the  cemetery  fund  of  Kebraska  City,  or  to  plaintiff, 
now  under  the  control  of  defendants. 

Thia  demand  is  made  under  the  provisions  of  Chap.  15 
of  the  laws  of  Nebraska  enacted  in  the  year  1887,  and 
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found   at   page   330   of  the  session   laws  of  that  year, 
[Comp.  Stat.,  1887,  p.  198.] 

It  is  allied  that  a  cemetery  association  has  been  formed, 
complying  in  all  respects  with  the  provisions  of  that  act, 
and  that  the  association  is  now  entitled  to  the  moneys,  in 
the  hands  of  defendants,  received  from  the  sale  of  lots,  and 
all  other  property  belonging  to  the  cemetery,  under  the 
provisions  of  Sees.  6  and  6  of  the  act  above  referred  to; 
the  transfer  of  the  same  having  been  refused  upon  pro|)er 
demand.  An  alternative  writ  was  issued,  and  to  which 
defendants  have  made  return,  by  which  they  insist  that 
the  provisions  of  the  chapter  above  referred  to,  approved 
March  26,  1887,  do  not  apply  to  Nebraska  City,  or  other 
cities  organized  under  the  same  l^islative  charter. 

It  is  conceded  that  Nebraska  City  has  a  population  of 
more  than  5,000,  and  that  its  present  organization  is  under 
the  provisions  of  chapter  16  of  the  acts  of  the  l^islature 
of  1883  (Session  Laws  of  1883,  page  130),  as  amended  by 
chapter  14  of  the  Session  Laws  of  1885,  page  148.  [Comp.. 
Stat,  1887,  p.  199.]  By  the  act  of  1883,  all  cities  of  this 
state  having  more  than  10,000  and  less  than  25,000  in- 
habitants were  declared  to  be  "  cities  of  the  second  class, 
having  more  than  10,000  inhabitants."  The  act  of  1885 
was,  "  An  act  to  amend  the  title  and  sections  1,  2,  3,  and 
4  of  an  act  entitled  '  An  act  to  provide  for  the  organiza- 
tion, government,  and  powers  of  cities  of  the  second  class, 
having  10,000  inhabitants,  approved  March  1st,  1883.' " 
By  this  act  it  is  provided  that  the  title  to  the  act  amended 
is  amended  so  as  to  read  as  follows :  "  An  act  to  provide 
for  the  organization,  government,  and  powers  of  cities  of 
the  second  class,  having  more  than  5,000  inhabitants." 

In  1879  an  act  was  passed  by  the  legislature,  the  title 
of  which  was,  "To  provide  for  the  organization,  govern- 
ment, and  powers  of  cities  and  villages."  By  the  first 
section  of  this  act,  all  cities,  towns,  and  villages  containing 
more  than   1,500  and  less  than  15,000  inhabitants  are 
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made  cities  of  the  second  class,  to  be  governed  by  the  pro- 
visions of  the  act,  unless  they  should  adopt  village  gov- 
ernment, as  provided  therein.  The  first  section  of  this 
act  was  amended  in  1881,  so  as  to  include  within  its  pro- 
visions "all  cities,  towns,  and  villages  containing  more 
than  1,500  and  less  than  25,000  inhabitants/'  Session 
Laws  of  1 881,  page  163.  The  act  of  1 879,  as  amended  by 
the  act  of  1881,  above  referred  to,  was  carried  into  the  Com- 
piled Statutes  of  1881,  by  the  compiler,  and  is  found  on 
page  103  thereof,  under  chapter  14,  and  is  designated  as 
"  Cities  of  the  second  class  and  villages."  [Comp.  Stat.^ 
1887,  p.  170.] 

Upon  a  careful  examination  of  the  act  of  March  1, 1883, 
providing  for  the  organization  and  government  of  cities  of 
the  second  class  having  more  than  10,000  inhabitants,  it 
will  be  found  to  be  an  independent  act  establishing  a  class 
of  cities  not  theretofore  existing,  and  cannot  be  held  as 
amendatory  of  any  other  act  or  law,  and  can  only  be  held 
as  amending  the  act  of  1879,  in  so  far  as  it  is  in  conflict 
therewith,  and  that  only  to  the  extent  of  creating  munic- 
ipalities formerly  included  within  the  provisions  of  that 
act.  The  amendment  thereof,  by  the  act  of  1885,  so  far 
as  is  necessary  to  inquire  in  this  case,  consisted  in  the 
changing  of  the  number  of  inhabitants  necessary  to  bring 
a  city  within  its  provisions.  Instead  of  requiring  a  pop- 
ulation of  10,000,  as  under  the  act  of  1883,  a  population 
of  only  5,000  was  required  under  the  amendment  thereto, 
in  1885.  The  act  of  1887,  under  which  relator  claims  to 
act,  was  evidently  intended  as  an  amendment  of  the  act  of 
1879.  The  title  of  the  act  is,  "An  act  to  provide  for  the 
more  efficient  management  and  care  of  cemeteries  and  cem- 
etery grounds  in  cities  of  the  second  class  and  villages, 
and  for  the  incorporation  of  lot  owners  in  such  cemetcricvs, 
and  to  repeal  paragraphs  34,  35,  and  36,  of  Sec,  69  of 
Chap.  14,  entitled,  *  Cities  of  the  second  class  and  villages.' '' 
Sec.  7  of  the  act  provides  for  the  repeal  of  the  paragraphs 
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named, . referring  to  Chap.  14,  entitled,  "'Cities  of  the 
second  class  and  villages '  of  the  Compiled  Statutes  of  Ne- 
braska, and  all  acts  and  parts  of  acts  inconsistent  with  the 
provisions"  of  the  act.  The  only  reference  made  to  the 
act  or  law  amended  is  to  Chap.  14,  of  the  Compiled  Stat- 
utes of  Nebraska.  By  reference  to  the  compilation  of 
1881,  we  find  the  chapter  14  evidently  referred  to,  under 
the  title  of,  "Cities  of  the  second  class  and  villages." 
The  same  act,  with  its  amendments,  is  carried  forward  to 
the  Compiled  Statutes  of  1885,  as  Chap.  14,  and  by  the 
same  title,  as  "  Cities  of  the  second  class  and  villages." 
The  chapter  is  divided  by  articles.  Article  2  contains  the 
act  of  March  1,  1883,  as  amended  March  5,  1885,  and  is 
under  the  sub-title  of  "cities  of  the  second  class  over  5,000 
inhabitants."  In  article  1,  the  paragraphs  repealed  by  the 
act  of  1887  are  found  as  paragraphs  34,  35,  and  36  of  sec- 
tion 69,  as  in  the  Compiled  Statutes  of  1881.  In  the  act 
of  1883,  carried  into  the  Compiled  Statutes  of  1885  as 
article  2,  under  section  52,  we  find  substantially  the  same 
provisions  as  those  in  article  1  and  chapter  14  of  the  Com- 
piled Statutes  of  1881,  but  which  are  not  repealed  or 
molested  by  the  act  of  1887.  We  conclude,  therefore,  that 
the  act  of  1887  can  only  be  treated  as  an  amendment  of 
chapter  14  of  the  Compiled  Statutes  of  1881,  as  appears  in 
article  1  of  chapter  14,  Compiled  Statutes  of  1885.  But 
it  may  be  contended  that  this  is  not  the  case,  and  that  the 
act  of  1887  is  not  necessarily  amendatory  of  the  act  re- 
ferred to,  and  that  it  may  be  held  and  treated  as  an  inde- 
pendent act,  providing  for  the  more  efficient  management 
of  cemetery  grounds  held  by  all  classes  of  cities,  of  the 
second  class,  as  well  as  villages.  We  do  not  think  such  is 
the  case.  As  we  have  said,  the  several  acts  referred  to  are 
entirely  independent  of  each  other,  and  by  apt  provisions 
have  created  a  number  of  separate  and  distinct  classes  of 
municipalities,  among  which  are,  "cities  of  the  second  class 
and  villages,  having  a  population  of  more  than  1,000  in- 
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habitants,"  and  "cities  of  the  second  class  having  more 
than  5,000  inhabitants.'^ 

In  StatCy  ex  rel,  v.  Graham,  16  Neb.,  74,  in  a  very  care- 
fully considered  opinion,  written  by  the  then  chief  justice, 
Cobb,  the  subject  of  the  classification  of  cities  was  exam- 
ined, and  it  was  held  that  the  legislature  not  only  had  the 
right,  but  that,  by  the  various  acts  passed  by  it,  it  had 
adopted  the  principle  of  classification  existing  under  the 
old  constitution,  and  that  this  classification  might  be  ex- 
tended to  any  number  of  classes  or  sub-classes  of  cities,  and, 
in  effect,  that  each  city  falling  within  the  class  or  sub-class 
created  by  the  legislature  was  subject  to  the  provisions  of 
the  law  creating  that  class. 

If  the  act  under  consideration  be  held  to  be  an  independ- 
ent act,  and  not  amendatory  of  the  act  of  1879,  still  it  can- 
not apply  to  cities  of  the  second  cl^ss  having  more  than 
5,000  inhabitants,  for,  by  its  terms,  it  is  limited  to  ceme- 
teries under  the  control  of  "cities  of  the  second  class  and 
villages,''  as  quoted  in  its  title,  evidently  referring  to  the 
title  given  to  the  class  by  the  compiler,  in  chapter  14  of 
the  Compiled  Statutes  of  1881  and  1885.  Nebraska  City 
being  of  the  class  provided  for  in  article  2  of  the  Compiled 

I  Statutes  of  1885,  being  the  act  of  1883  as  amended  in  1885, 

and  having  been  such  at  the  time  of  the  passage  of  the  act 

I  of  1887,  cannot  be  held  subject  to  the  provisions  of  the 

j  latter  act;  and  therefore  the  peremptory  writ  of  mandamus 

I  must  be  denied. 

In  addition  to  the  foregoing,  we  will  remark  that,  as  we 
view  the  act  under  consideration,  its  purpose  is  to  divest 
the  municipal  authorities  of  the  right  to  control  and  man- 
age cemeteries,  and  confer  this  right  upon  trustees  of  ceme- 
tery associations,  when  formed  under  the  provisions  of 
section  45  of  chapter  16  of  the  Compiled  Statutes. 

The  law  conferring  authority  upon  cemeter}'  associations 
was  not  materially  changed,  except  so  far  as  was  necessary 
to  provide  for  the  powers  and  duties  of  the  trustees.     The 
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principal  element  is  that  which  destroys  the  authority  of 
the  municipality^  by  the  repeal  of  the  paragraphs  mentioned 
in  section  7,  and  conferring  it  upon  the  trustees  of  the 
cemetery  association.  This  act  was  approved  March  26, 
1887,  On  the  31st  day  of  the  same  month,  chapter  12  of 
the  session  laws  of  1887  was  approved.  This  chapter  con- 
sists of  a  re-enactment  of  all  of  the  provisions  of  section 
69,  including  those  repealed  by  the  act  now  under  consid- 
eration. By  an  emergency  clause,  the  latter  act  was  made 
to  take  effect  upon  its  passage. 

Whether  the  act  of  March  31st  did  or  did  not  repeal 
that  of  March  26th,  is  a  question  which  w^  need  not  decide; 
but  if  it  did,  then,  even  though  Nebraska  City  may  have 
been  within  the  class  of  cities  affected  by  the  act  upon 
which  this  relation  is  based,  yet  the  repeal  of  the  act  would 
destroy  its  force  and  render  it  nugatory. 

Writ  denied  and  cause  dismissed. 


Judgment  accordingly. 


The  other  judges  concur. 


City  of  Wahoo,  appellee,  v.  William  H.  Dickin- 


son ET  AL„  APPELLANTS. 


Cities  of  Second  Class  and  Villages :  annexing  tebri- 
TORY.  The  city  conncil  of  the  city  of  W.,  by  a  vote  of  two- 
thirds  of  all  the  members  elect,  adopted  a  resolotion  to  an- 
nex to  said  city  certain  contignons  territory,  describing  it, 
and  thereupon  the  city  filed  a  petition  in  the  district  conrt,  to- 
gether with  an  accurate  plat  of  the  territory  songht  to  be  an- 
nexed, and  prayed  for  the  annexation  of  such  territory,  the 
petition  stating  all  the  facts  required  by  section  99,  Chap.  14, 
Comp.  Stat.  Objection  being  made  that  the  power  conferred 
on  the  district  court  was  legislative  and  not  jndicial,  Eeldy 
That  as  a  condition  of  such  annexation  the  conrt   was  required 


r 


JANUARY  TERM,  188S.  427 

City  of  Wahoo  ▼.  Dickinson. 

to  find  the  allegations  of  the  petition  to  be  trne,  and  that  each 
territory  or  a  part  thereof  woald  receive  material  benefit  from 
its  annexation  to  snch  city,  or  that  justice  and  eqnity  required 
sach  annexation,  and  to  enter  a  decree  accordingly.  The  qnes- 
tions,  therefore,  are  so  far  of  a  jadicial  character  that  the 
coarts  may  be  invested  with  jarisdiction  to  determine  them. 

Appeal  from  the  district  court  of  Saunders  county. 
Heard  below  before  Post,  J. 

•71  R.  GUkeson  and  W.  R.  Kelly,  for  appellants,  cited 
cases  referred  to  in  opinion. 

Bell  &  Somborgei',  for  appellee,  cited :  Burlington  v. 
Leebrick,  43  Iowa,  252.  Borough  of  lAtUe  Meadoioa,  35 
Penn.  State,  335.  Blanchard  v.  Bissell,  11  Ohio  State^ 
96. 

Maxwell,  J, 

In  October,  1886,  the  proper  authorities  of  the  city  of 
Wahoo  passed  a  resolution  that,  "  We  favor  and  demand 
as  a  matter  of  right  the  annexation  of  the  territory  con- 
tiguous to  the  city  of  Wahoo,"  etc.,  and  described  the  terri- 
tory sought  to  be  annexed.  The  city  thereupon  filed  a 
petition  in  the  district  court  of  Saunders  county,  setting 
forth  the  facts  required  by  the  statute,  and  attached  an  ac- 
curate map  of  the  territory  sought  to  be  annexed  to  the 
said  petition,  and  prayed  for  a  decree  of  the  court  annexing 
the  territory  set  forth  in  the  petition  to  the  city  of  Wahoo. 
There  were  nearly  one  hundred  persons  who  owned  the 
land  sought  to  be  annexed,  all  of  whom  were  made  de- 
fendants, and  service  duly  had  upon  them.  The  appellants 
answered  the  petition,  and  upon  a  decree  being  rendered 
against  them,  appealed  to  this  court.  There  is  no  bill  of 
exceptions,  and  the  only  •  que^st ion  before  this  court  is, 
whether  or  not  the  district  court  had  jurisdiction. 

This  question  is  to  be  determined  from  the  construction 
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to  be  placed  upon  section  99,  Chap.  14  of  the  Conip.  Stat., 
which  is  as  follows  :  "  When  any  city  or  village  shall  de- 
sire to  annex  to  its  corporate  limits  any  contiguous  terri- 
tory, whether  such  territory  be  in  fact  subdivided  into 
tracts  or  parcels  of  ten  acres  or  less,  or  be  not  so  sub-, 
divided,  the  council  or  board  of  trustees  of  said  corpora- 
tion shall  vote  upon  the  question  of  such  annexation,  and 
if  a  resolution  to  annex  such  territory,  describing  the  same 
in  general  terms,  be  adopted  by  two-thirds  vote  of  all  the 
members  elect  of  such  council  or  board  of  trustees,  said 
resolution,  and  the  vote  thereon,  shall  be  spread  upon  the 
records  of  said  council  or  board.  Said  city  or  village  may 
thereupon  present  to  the  district  court  of  the  county  in 
which  such  territory  lies,  a  petition  praying  for  the  annex- 
ation of  such  territory,  together  with  an  accurate  plat  or 
map  of  the  same,  showing  the  subdivisions  of  said  territory, 
if  it  be  so  subdivided,  and  its  relative  position  to  such  a 
city  or  village;  and  such  petition  shall  set  forth  the  reso- 
lution of  said  council  or  board  of  trustees  for  annexa- 
tion of  the  same,  and  the  vote  thereon,  and  also  the 
names  of  the  various  owners  of  said  territory,  if  there  be 
more  than  one  such  owner,  and  shall  also  set  forth  the 
material  benefits  and  advantages  to  be  derived  from  such 
annexation.  A  notice  of  the  filing  of  said  petition  shall 
be  served  upon  the  owner  or  owners  of  said  adjacent 
territory  in  the  same  manner  as  a  summons  in  civil  actions, 
and  in  case  said  owner  or  owners  be  non-residents  of  the 
state,  said  notice  shall  be  published  in  the  manner  pro- 
vided for  service  by  publication  in  civil  actions.  Issues 
shall  be  joined  and  the  cause  tried  in  the  same  manner,  as 
nearly  as  may  be,  as  provided  for  trial  of  causes  under  the 
code  of  civil  procedure,  except  that  no  judgment  for  costs 
shall  be  rendered  against  any  defendant  who  does  not  make 
any  defense.  If  the  court  find  the  allegations  of  the  peti- 
tion to  be  true,  and  that  such  territory,  or  any  part  thereof, 
would  receive  material  benefit  by  its  annexation  to  such 
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corporation,  or  that  justice  and  equity  require  such  annex- 
ation of  said  territory,  or  any  i>art  thereof,  a  decree  shall 
be  entered  accordingly ;  and  a  copy  of  the  decree  of  said 
court  duly  certified  under  the  seal  thereof,  together  with  a 
plat  of  the  territory,  with  a  proper  description  thereof,  so 
decreed  to  be  annexed,  and  in  case  the  same  is  already  sub- 
divided, showing  the  same  subdivided  into  blocks  and  lots 
to  correspond  as  near  as  may  be  with  the  fact,  and  as  near 
as  may  be  with  the  lots,  blocks,  and  streets  of  the  adjacent 
city  or  village,  and  corresponding  as  near  as  may  be  to  the 
provisions  of  said  act,  under  the  title  of  ^  City  and  Village 
Plats,*  shall  be  filed  in  the  oflBce  of  the  coimty  clerk  or 
recorder  of  the  county  in  which  such  territory  lies ;  and 
from  the  time  of  filing  such  decree  and  plat,  the  territory 
therein  described  shall  be  included  in  and  be  a  part  of  such 
city  or  village,  and  the  inhabitants  thereof  shall  receive  the 
benefits  of  and  be  subject  to  the  ordinances  and  regulations 
of  such  city  or  village;  Provided,  That  appeals  may  be 
taken  from  the  proceedings  aforesaid  in  the  district  court, 
as  in  other  civil  cases;  but  notice  of  appeal  must  be  given 
immediately  on  the  entering  of  the  decree  in  said  district 
court,  and  the  filing  of  the  said  decree  and  plat  in  the 
county  clerk's  office  shall  be  stayed  to  abide  the  event  of 
such  appeal,  and  in  case  such  appeal  be  not  perfected,  said 
corporation  may  file  said  decree  and  plat  as  hereinbefore 
provided  for,  without  being  prejudiced  by  lapse  of  time. 
On  the  filing  of  such  decree  and  plat  the  council  or  board 
of  trustees  shall  pass  an  ordinaiv«  declaring  such  territory 
to  be  annexed  to  such  city  or  village,  and  extending  the 
corporate  limits  thereof  accordingly,  and  file  a  certified  ! 

copy  of  the  same  in  the  clerk's  office."  j 

The  court  in  its  decree  found  "  that  the  city  council  of  I 

the  plaintiff  has  heretofore  adopted  a  resolution  to  annex  | 

the  territory  described  in  the  petition  herein    by  a  two-  i 

thirds  vote  of  all  the  members  of  said  council,  and  the  I 

cou't  further  finds  that  such  of  said  territory  as  is  herein- 
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after  described  will  receive  material  bcDefit  by  its  annex- 
ation to  the  said  city  of  Wahoo,  and  that  justice  and  equity 
require  the  annexation  of  said  portion  of  said  territory 
hereinafter  described"  [describing  the  territory]. 

The  appellants  contend  that  the  power  to  annex  terri- 
tory to  a  city  is  l^islative  and  not  judicial,  and  if  dele- 
gated must  be  given  to  some  body  possessing  legislative 
powers  and  not  to  a  court,  citing  Shumway  v.  Benneit,  29 
Mich.,  462.  People  v.  Carpenter,  24  N.  Y.,  86.  GaleB- 
burg  V.  Hawhinson,  75  111.,  162.  Turner  v,  Altliaus,  6 
Neb.,  69.  The  case  of  Shumway  v.  Bennett  arose  under  a 
statute  very  different  from  ours,  and  need  not  be  considered. 
The  case  of  Galeaburg  t?.  Hawkinson  is  under  a  similar 
statute  to  our  own,  but  we  are  unable  to  give  our  assent 
to  the  reasoning  of  the  court  in  that  case. 

It  will  be  conceded  that  an  arbitrary  annexation  of  terri- 
tory to  a  city  or  town,  where  the  benefits  to  be  received  by 
the  territory  annexed  are  not  considered,  can  only  be  ac- 
eomplished  by  legislation,  either  by  the  l^islature  itself,  or 
by  a  tribunal  clothed  with  power  for  that  purpose,  and 
that  a  court  under  our  constitution  could  not  be  invested 
with  such  legislative  power.  We  do  not  understand  the 
statute,  however,  as  clothing  the  courts  with  the  power  to 
legislate  in  the  premises — that  is,  to  determine  in  the  first 
instance  what  territory  should  be  annexed.  This  power  is 
bestowed  upon  the  city  council.  The  evident  purpose  is  to 
protect  the  owners  of  the  j)roperty  from  being  forcibly 
brought  within  the  corpoi^tion,  unless  one  of  two  facts  is 
made  to  appear.  First,  that  the  territory,  or  a  part  of  it,  will 
receive  material  benefit  from  its  annexation  to  such  corpora- 
tion— that  is,  if  all  the  territory  sought  to  be  annexed  will 
receive  material  benefits,  then  a  decree  will  be  entered  ac- 
cordingly ;  if  but  part  receives  material  benefit,  then  a  de- 
cree will  be  entered  only  for  such  part.  Second,  where 
justice  and  equity  require  such  annexation  of  said  territory, 
or  a  part  thereof,  then  a  decree  will  be  entered  according  to 
the  facts  as  found. 


r 


JANUARY  TERM,  1888,  431 

City  of  Waboo  ▼.  Dickinson. 

The  determination  of  these  questions  is  a  judicial  act^ 
and  the  courts  are  duly  empowered  and  the  question 
is  proper  for  the  courts  to  consider.  The  statute  makes 
the  right  depend  upon  one  of  the  two  conditions  named. 
If  neither  condition  exists,  then  there  is  no  right  to  annex. 
The  court,  therefore,  hears  the  allegations  of  the  parties 
interested  in  the  property  sought  to  be  annexed,  and  de- 
termines from  the  testimony  what  their  rights  are  in  the 
premises.  Thus  in  one  action,  before  any  complications 
have  arisen  in  regard  to  the  annexation  of  the  territory, 
the  court  determines  the  rights  of  the  parties,  with  the  right 
of  either  party  to  appeal  from  the  decree.  Such  powers 
are  judicial  and  not  legislative.  The  same  powers  are 
conferred  upon  the  courts  to  change  the  names  of  persons, 
cities,  and  towns,  t^d  like  cases  which  have  been  treated 
as  a  legitimate  exercise  of  judicial  power.  This  question 
was  very  fully  considered  by  the  supreme  court  of  Iowa 
in  Burlington  v.  Leebrick^  43  Iowa,  252,  where  a  statute 
very  similar  to  that  under  consideration  was  sustained,  and 
the  power  of  the  court  to  determine  the  conditions  upon 
which  contiguous  territory  should  be  annexed  to  a  city  was 
held  to  be  judicial  and  not  legislative.  See  also  Kayser  r. 
Trustees,  16  Mo.,  88.  Blanchard  t?.  Bissell,  11  O.  S.,  96. 
Borough  of  Little  Meadows,  35  Penn.  St.,  335. 

Our  constitution  prohibits  special  legislation  as  applied  to 
any  particular  municipal  corporation.  The  legislature, 
therefore,  cannot,  by  special  act,  extend  the  boundaries  of 
any  city  or  town.  This,  therefore,  must  be  done  by  gen- 
eral law,  and  the  most  practical  way  of  accomplishing  this 
purpose  is  to  provide  by  general  statute  the  conditions 
under  which  contiguous  territory  may  be  attached  to  such 
city  or  town,  and  to  clothe  some  local  tribunal  with  power 
to  determine,  in  the  first  instance,  whether  such  conditions 
exist.  If  such  local  tribunal  is  convinced  of  the  existence 
of  one  or  both  of  the  conditions  named,  and  pass  a  resolu- 
tion annexing  such  territory,  it  must  still  convince  the 
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court  of  the  existence  of  at  least  one  of  said  conditions  and 
obtain  a  decree  of  the  existence  of  the  same.  These  questions 
are  so  far  of  a  judicial  character  that  they  may  properly 
be  vested  in  the  judicial  department  of  the  state.  As 
there  is  no  bill  of  exceptions,  and  no  question  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  decree,  we  hold 
that  the  court  below  had  jurisdiction,  and  the  decree  is 
affirmed. 

Decree  affirmed. 
The  other  judges  concur. 


John  L.  Means,  plaintiff  in  error,  v.  W.  H.  Web- 
ster ET  AL.,  DEFENDANTS  IN  ERROR. 

County  Treasurer:  neglect  to  beoisteb  wabbants.  A 
oounty  treasurer  is  not  liable  for  the  peDalty  proTided  by  sec- 
tion 12  of  chapter  93,  Compiled  Statutes  of  1885,  for  the  failure 
to  register  a  county  warrant  presented  to  him  for  such  registra- 
tion, prior  to  the  expiration  of  ten  days  after  it  is  issued,  that 
time  being  given  in  which  an  appeal  may  be  taken  by  a  tax- 
payer, and  within  which  the  oounty  derk  is  prohibited  from 
delivering  the  warrant. 

Error  to  the  district  court  of  Merrick  county.     Tried 
below  before  Post,  J. 

0.  A.  Abbott  J  for  plaintiff  in  error. 

John  Patterson  and  J",   W.  SparkSy  for  defendants  in 
error. 

Reese,  Ch.  J. 

This  action  was  instituted  under  section  12  of  chapter 
93,  Compiled  Statutes,  1885,  on  the  bond  of  the  principal 
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defendant  in  error,  who  was  county  treasurer,  to  recover 
the  penalty  provided  for  by  said  section  for  the  failure  to 
roister  a  county  warrant,  on  the  bridge  fund,  of  Merrick 
county,  in  the  order  of  its  presentation. 

The  answer  admits  that  the  principal  defendant  was 
county  treasurer,  as  alleged  in  the  petition,  and  alleges  that 

,  the  warrants  referred  to  were  presented  to  him,  for  r^is- 

tration,a8  alleged,  and  that  registration  was  refused  because 

I  the  ten  days  from  the  allowance  and  issuance  of  the  war- 

rants had  not  elapsed,  as  provided  by  section  33  of  chapter 
18  of  Compiled  Statutes  of  1885,  and  because  the  warrants 
had  not  been  l^ally  delivered  to  plaintiff,  and  were  not 
lawfully  in  his  possession,  and  could  not  be  presented  for 
registration  and  commence  drawing  interest  against  the 
county  until  the  expiration  of  the  ten  days  in  which  an 
appeal  from  the  issuance  of  the  warrant  might  be  taken  by 
a  tax-payer.  There  are  other  allegations  in  the  answer^ 
which  need  not  be  noticed. 

From  the  record  before  us  it  appears  that  the  warrant 
referred  to  was  issued  on  the  15th  day  of  December,  1885^ 
and  had  endorsed  thereon  the  following:  "This  warrant 
and  two  of  the  same  amount  and  same  date  were  issued  in 
lien  of  warrant  of  $1,800,  issued  November  11,  1884.'' 

A  warrant  for  $1,800  had  been  issued  to  plaintiff,  at  the 
time  mentioned  in  the  endorsement  above  quoted,  but  the 
payment  thereof  had  been  suspended  by  certain  injunction 
proceedings  in  the  suit  of  Brown  v.  Merrick  County^  re- 
ported in  18  Neb.,  355.     Upon  the  dissolution  of  the  in- 

I  junction  and  the  dismissal  of  that  action,  the  board  of 

county  commissioners  of  Merrick  county,  on  the  15th  of 
December,  1885,  ordered  that,  in  lieu  of  the  warrant  num- 
ber 27,  for  $1,800,  which  was  canceled,  by  order  of  the 
district  court  in  the  case  above  referred  to,  three  warrants 
of  $600  each  be  issued  to  plaintiff.  These  warrants  being 
delivered  to  plaintiff  on  that  day,  he  on  the  same  day  pre- 
sented one  of  them  to  the  principal  defendant,  who  w;i» 
28 
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county  treasurer,  for  registration,  tendering  the  fee  for  the 
same.  On  the  22d  day  of  the  same  month,  the  same  pre- 
sentation and  tender  were  again  made. 

A  trial  was  had  in  the  district  court,  which  resulted  in 
ti  verdict  and  judgment  in  favor  of  defendants.  Plaintiff 
alleges  error,  and  brings  the  case  into  this  court  for  review. 

A  number  of  questions  are  presented,  but  as  we  view 
the  case  the  only  one  requiring  a  decision  is,  whether  or 
not  defendants  could  be  made  liable  for  the  penalty  imposed 
hy  section  12  of  chapter  93,  Compiled  Statutes,  on  account 
of  a  refusal  to  roister  before  the  expiration  of  ten  days 
after  the  issuance  of  the  warrant. 

Section  33  of  chapter  18  provides  that, "  Upon  the  allow- 
tmce  of  any  claim  or  account  against  the  county,  the  county 
board  shall  direct  the  county  clerk  to  draw  a  warrant  upon 
the  county  treasurer  in  payment  thereof,  such  warrant  to 
be  signed  by  the  chairman  of  the  county  board,  counter- 
signed by  the  county  clerk,  and  sealed  with  the  county 
seal,  but  the  same  shall  not  be  delivered  to  the  party  until 
the  time  for  an  appeal  has  expired,  and  if  such  appeal  be 
taken,  then  not  until  the  appeal  shall  have  been  determined." 

By  section  38  of  the  same  chapter,  it  is  provided  tliat, 
■'^Any  tax-payer  may  appeal  from  the  allowance  of  any 
-claim  against  the  county,  by  serving  a  notice  wnthin  ten 
days,  and  giving  a  bond,  conditioned  for  the  faithful  prose- 
-cution  of  such  ap|)eal,  and  the  payment  of  all  costs 
whidi  shall  be  adjudged  against  him." 

It  is  insisted  upon  the  part  of  plaintiff  that  the  issuance 
-of  the  warrant  for  six  hundred  dollars  was  not  "an  allow- 
ance" of  a  claim,  or  account  against  the  county,  and  there- 
fore there  could  be  no  appeal  therefrom,  and  hence  the 
warrant  might  be  delivered  as  soon  as  issued,  and  was  en- 
titled to  registration  as  soon  as  delivered.  While  there  is 
•considerable  force  in  tiiis  argument,  yet  we  are  inclined  to 
the  belief  that  it  cannot  be  sustained.  The  warrant  for 
^1,800  was  ordered  to  be  issued  on  the  11th  of  November, 
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1884.  The  action  of  Brown  against  the  county  commis- 
sioners of  Merrick  county,  reported  in  the  18th  Neb.,  356, 
ivas  brought  to  enjoin  them  from  issuing  the  warrant,  and 
the  treasurer  from  paying  it ;  and  for  the  purpose  of  hav- 
ing the  contract  between  the  plaintiff  and  the  county,  for 
the  construction  of  a  bridge,  dated  September  20,  1884, 
-declared  null  and  void.  The  question  as  to  whether  or 
not  the  commissioners  had  allowed  plaintiff  more  than  he 
^as  entitled  to  under  his  contract,  was  not  presented  or 
adjudicated  in  that  case.  Whether  or  not  the  warrant  had 
been  actually  delivered  to  plaintiff,  does  not  appear  by  this 
record.  At  all  events,  the  judgment  of  the  district  court 
was,  that  it  should  be  canceled,  which  was  actually  done. 
On  the  15th  of  December,  1885,  three  warrants  were  issued 
in  its  stead. 

It  is  the  opinion  of  all  the  members  of  the  court  that  an 
appeal  might  have  been  taken  from  the  action  of  the  com- 
missioners of  that  day,  and  therefore  plaintiff  was  not  en- 
titled to  possession  of  the  warrants  until  the  expiration  of 
ten  days  thereafter,  which  would  be  the  25th  of  December 
The  livarrant  was  presented,  showing  upon  its  face  that 
it  had  been  issued  on  that  day;  it  was  again  presented 
oTi  the  22d.  In  the  refusal  of  defendant  to  register  the 
warrant,  he  acted  only  with  that  degree  of  prudence  which 
an  officer  should  exercise  when  in  doubt  as  to  his  duty, 
and  cannot,  therefore,  be  held  to  be  liable  for  the  penalty 
imposed  by  the  section  above  referred  to.  It  is  very  clear 
that  there  could  be  no  recovery  in  this  case,  should  the 
judgment  of  the  district  court  be  reversed  for  other  reasons. 

The  judgment  upon  the  merits  of  the  case  being  right, 
it  must  be  affirmed,  which  is  done. 

Judgment  affirmed. 

The  other  judges  concur. 
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^  7?8     James  L.  Gandy,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

1.  Criminal  Law:    pebjuby.     In  an  information  for  perjury,  it 

is  snfOicient  to  charge  generally,  that  the  false  testimony  was  in 
respect  to  a  matter  material  in  the  action  in  -which  it  is  given. 
Ditcher  v.  State^  39  O.  St.,  130. 

2.    :    :    EVIDENCE.     Perjury  may  be  assigned  on  false 

swearing  on  the  fact  in  issue  in'an  action,  or  to  any  circumstance 
which  tends  to  prove,  or  does  prove,  such  fact;  hence,  where  A 
Instituted  an  action  of  forcible  entry  and  detainer  against  B,  for 
the  possession  of  certain  real  estate,  and  where  it  was  sought  to 
be  shown  by  B  that  he  held  possession  under  C,  by  virtue  of  a 
lease  executed  to  C  by  the  owner  of  the  land,  the  testimony  of 
C  that  such  lease  had  been  executed  to  him,  but  that  the  origi- 
nal had  been  lost,  and  that  the  paper  presented  and  identified 
by  him  was  a  copy  of  such  original  lease— this,  if  false,  would 
support  an  assignment  for  perjury,  even  though  it  was  not 
necessary,  in  order  to  its  validity,  that  the  lease  should  be  in 
writing. 

3.  :  :  :  insteuctions  to  jubt.  In  a  pros- 
ecution for  peijury,  where  the  perjury  assigned  was,  that  the 
accused  had  falsely  testified  that  the  owner  of  certain  real  estate 
had  executed  to  him  a  written  lease  therefor,  that  the  lease  had 
been  lost,  but  that  the  copy  presented  by  him  was  a  correct 
copy  of  such  written  lease,  it  was  error  for  the  trial  court  to 
instruct  the  jury  that,  if  they  found  that  the  accused  testified 
under  oath  that  the  paper  described  in  the  information  was  a 
copy  of  a  lease  executed  to  him,  that  said  testimony  was  mate- 
rial, if  relied  on  as  a  fact,  and  that  if  the  jury  believed  beyond 
a  reasonable  doubt  that  said  testimony  was  false,  and  corruptly 
given,  they  should  convict  the  accused,  for  the  reason  that  the 
instructions  would  tend  to  limit  the  inquiry  of  the  jury  as  to 
whether  the  copy  described  in  the  testimony  was  a  correct  copy 
of  the  alleged  original  lease,  instead  of  directing  their  inquiry 
to  the  truth  or  falsity  of  the  whole  testimony  given  by  the  ac- 
cused upon  the  peijury  so  assigned;  also  for  the  reason  that 
the  phrase  occurring  in  the  instruction,  *4f  relied  on  as  a  faet," 
rendered  the  instruction  ambiguous  and  liable  to  mislead  the 
jary. 

4.  :  :  EVIDENCE  ON  PART  OF  STATE.  In  a  prosecu- 
tion for  perjury  the  prosecutor  must  prove  the  substance  of  the 
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whole  of  what  is  set  oat  in  the  information  as  having  been 
sworp  to  by  the  accnsed;  and  the  assignment  of  peijnry  must 
be  proTed  substantially  as  laid  in  the  information. 

In  a  prosecution  for  perjnry  the  faU 


sity  of  the  testimony  or  oath  of  the  accnsed,  npon  which  the  per- 
jnry  is  assigned,  cannot  be  established  by  the  testimony  of  one 
witness  alone.  It  may  be  proved  by  the  testimony  of  one  reli- 
able witness,  and  such  corroborative  facts  and  circumstances  as 
will  give  a  clear  preponderance  of  the  evidence  in  favor  of  the 
state  if  such  preponderance  excludes  all  reasonable  doubt  of  the 
guilt  of  the  accused.  Such  corroborative  facts  or  circumstances 
ought,  at  least,  to  equal  the  testimony  of  a  single  witness. 

INSTRUCTIONS  TO  JURY.     In  a  prosecutlon 


for  perjury  it  is  error  for  the  district  court,  in  instructing  the 
jury,  to  copy  Sec.  165  of  the  criminal  code,  and  inform  the  jury 
that  the  section  copied  indicates  to  them  clearly  what  is  neces- 
sary and  material  to  be  proven  in  the  case  then  on  trial,  with- 
out farther  instructing  the  jury  as  to  what  are  the  material 
allegations  of  the  information  and  what  facts  are  necessary  to 
be  established  before  they  can  convict. 

Ebrob  to  the  district  court  for  Richardson  county. 
Tried  below  before  Appelqet,  J. 

Isham  Reams,  E,  W,  ThomaSy  and  A.  JR.  Scott,  for 
plaintiff  in  error,  on  instruction  No.  2,  given  by  court  at 
request  of  prosecutor,  cited:  State  v.  Woolvertony  8  Blackf., 
453.  Plath  V.  Braunsdorf,  40  Wis.,  107.  Beecher  v.  An- 
deraoriy  45  Mich.,  544.  State  v,  Schultz,  57  Ind.,  19. 
State  V.  Frisby,  90  Mo.,  530.  State  v.  Ifumford,  1  Dev., 
519.  Donohoe  v.  State,  14  Texas  Ct.  App.,  643.  Con- 
tended that  Gaudy's  testimony  before  justice  was  not  ma- 
terial to  that  action;  that  under  the  facts  of  that  case  jus- 
tice had  no  jurisdiction,  and  where  there  is  no  jurisdiction 
ihere  can  be  no  perjury.  3  Crim.  Law  Mag.,  475.  Max- 
well, J.,  in  22  Cent.  Law  Jour.,  293.  Owen  v.  Doty,  27 
Cal.,  502.  Emslef/  v.  Bennett,  37  Iowa,  17.  McCartney 
V.  McMuUen,  38  111.,  238.  On  insuflBciency  of  evidence, 
cited:  2  Whart.  Crim.  Law,  Sec.  1319.  Roscoe  Cr.  Ev., 
766.     Maxwell  Crim.  Proc,  412.     Hernandez  v.  State,  18 
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Tex.  Ct  App.,  150.  On  insuflBciency  of  complaint,  cited  r 
State  V,  Holdm,  48  Mo.,  93.  Eoscoe  Crim.  Ev.,  760. 
People  V.  Colliery  1  Mich.,  137. 

John  L.  Webster y  on  same  side. 

Information  bad.  State  v.  Marshall,  47  Mo.,  38K 
State  V.  Kerl,  54  li,  185.  Judge  should  have  told  jury 
what  facts  were  material.  Nelson  v,  Statey  32  Ark.,  193. 
Oothran  v.  State,  39  Miss.,  541.  Donohoe  v.  State,  14 
Tex.  App.,  638.  All  false  charges  should  have  proven 
false.  StCiie  v.  Frisby,  90  Mo.,  530.  Amount  of  evidence 
necessary  to  convict.  State  v.  Raymond,  20  Iowa,  587. 
State  V.  Buie,  43  Tex.,  532.     Com.  v.  Parker,  2  Cush.,  213. 

WiUiam  Leese,  Attorney  General,  Edwin  Falloon,  County 
Attorney,  R.  S,  Moloney,  Jr.,  Frank  Martin,  and  E.  A^ 
Tucket*,  for  defendant  in  error. 

Information  is  good.  Max.  Crim.  Proc,  408.  People 
v.  jBn7Zian<,  68  Cal.,  214.  3  Greenleaf  Ev.,  197.  Bishop 
Forms,  Sec.  875,  note  6.  Instructions.  Ditcher  v.  Staie, 
39  Ohio  State,  130.  2  Russell  Crimes,  12.  2  Bishop 
Cr.  Law  (7th  Ed.),  Sec.  1036.  Steinman  v.  Mc  Williams, 
6  Penn.  State,  170.  Davis  v.  Wilson,  11  Kan.,  74.  CVm- 
sen  t\  State,  10  Ohio  State,  258.  Galloway  v.  State,  29 
Ind.,  449.  Evidence,  and  jurisdiction  of  justice.  Fried-- 
hoffv.  Smith,  13  Neb.,  5.  Heldt  v.  State,  20  Neb.,  492. 
Whiting  V.  Ohlert,  18  N.  W.  E.,  219.  Price  v.  Olds,  9 
Kan.,  66. 

Reese,  Ch.  J. 

On  the  17th  day  of  October,  1887,  and  during  the  Octo- 
ber term  of  the  district  court  of  Richardson  county,  an 
information  was  filed  against  plaintiff  in  error,  charging 
him  with  the  crime  of  perjury.  He  was  put  upon  his  trial, 
which  resulted  in  a  verdict  of  guilty.     Motions  for  a  new 
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trial  and  in  arrest  of  judgment  were  filed,  both  of  which 
being  overruled,  he  was  sentenced.  He  now  alleges  error 
in  the  proceedings  in  the  district  court,  and  brings  the  cause 
to  this  court  for  review. 

It  is  insisted,  among  other  things,  that  the  motion  in 
arrest  of  judgment  should  have  been  sustained,  for  the 
reason  that  the  information  is  fatally  defective,  and  charges 
no  crime  against  plaintiff  in  error.  We  will  first  notice 
this  contention,  as  it  attacks  the  first  proceeding  in  the  case. 
The  information  consists  of  two  counts,  w^hich  are  substan- 
tially the  same.  For  the  purpose  of  disposing  of  the 
question  here  presented,  we  copy  the  first  count  of  the 
information.     It  is  as  follows: 

"  State  of  Nebraska,  ) 

Richardson  County,  j  *^* 

"  Of  the  October  term  of  the  district  court  of  Richardson 
county,  in  the  state  of  Nebraska,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-seven,  Edwin  Falloon, 
county  attorney  for  said  county  of  Richardson,  in  the  name, 
by  the  authority,  and  on  behalf  of  the  said  state  of  Ne- 
braska, information  makes  that  James  L.  Gaudy,  on  the 
eighth  day  of  April,  in  the  year  of  our"  (Lord),  "one 
thousand  eight  hundred  and  eighty-seven,  in  said  county, 
in  a  certain  action  for  the  forcible  entry  and  detention  of 
certain  real  estate,  pending  in  the  justice  court,  before  Gar- 
ret Minor,  a  justice  of  the  peace  within  and  for  said  county, 
wherein  Daniel  H.  Maxson  was  plaintiff,  and  Sami^cl 
Powell  was  defendant,  the  said  James  L.  Gandy  did  then 
and  there  appear  as  a  witness  for  and  on  behalf  of  said 
Samuel  Powell,  the  said  defendant  in  said  action  in  said 
court,  befo¥e  said  Garret  Minor,  who,  as  justice  of  the  peace 
as  aforesaid,  had  full  power  and  jurisdiction  to  hear,  try, 
and  determine  said  action,  and  while  the  said  Garret  Minor, 
as  justice  of  the  peace  aforesaid,  was  hearing  and  trying 
said  action,  the  said  James  L.  Gandy,  being  then  and  there 
duly  sworn  by  said  Garret  Minor,  justice  of  the  peace 
aforesaid,  and  duly  empowered  and  authorized  by  law  to 
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administer  oaths,  he,  the  said  James  L.  Gandy,  did  then 
and  there,  in  a  matter  material  to  said  action,  willfully, 
falsely,  corruptly,  and  feloniously  depose  and  declare  under 
oath  certain  matters  in  regard  to  said  action,  in  substance 
and  effect  as  follows,  to-wit : 

"That  one  J.  M.Thayer  [meaning  John  M.  Thayer] 
did,  on  the  fourth  day  of  February,  1887,  in  Oberlin, 
Kansas,  execute  to  J.  L.  Gandy  [meaning  James  L. 
Gandy]  a  lease  for  the  south-east  quarter  of  the  south-east 
quarter  of  section  five,  and  the  south-west  quarter  of  the 
south-west  quarter  of  section  four,  all  of  said  land  being  in 
township  two  and  range  thirteen  in  said  county ;  that  said 
lease  was  delivered  to  John  H.  Beery  on  said  fourth  day 
of  February,  and  retained  by  said  John  H.  Beery  until  the 
twenty-first  day  of  March,  1887;  that  on  said  twenty-first 
day  of  March  said  John  H.  Beery  delivered  to  said  James 
L.  Gandy  said  lease;  that  on  the  second  day  of  April, 
1887,  he,  the  said  James  L.  Gandy,  wrote  a  true  and  cor- 
rect copy  of  said  lease,  and  then  delivered  said  original 
lease  to  said  Samuel  Powell,  and  that  said  Samuel  Powell 
had  lost  said  original  lease,  and  that  the  following,  which 
was  then  and  there  introduced  in  evidence  in  said*  action, 
is  said  copy  of  said  original  lease,  to-wit : 

"'Humboldt,  Nebraska,  February  4,  1887.  For  and 
in  consideration  of  the  sum  of  two  hundred  and  seventy- 
five  dollars,  I  [meaning  said  John  M.  Thayer]  hereby 
lease  unto  J.  L.  Gandy  [meaning  said  James  L.  Gandy] 
the  farm  I  [meaning  said  John  M.  Thayer]  live  on,  S.  E. 
i  S.E.  J  Sec.  five,  and  S.W.  i  S.W.  i  Sec.  four,  town 
two,  range  (13)  [meaning  the  south  east  quarter  of  the 
south-east  quarter  of  section  five,  and  the  south-west  quar- 
ter of  the  south-west  quarter  of  section  four,  all  of  said 
land  being  in  township  two  and  range  thirteen  in  said 
county],  for  the  crop  season  ending  December  first,  1887. 

"'J.M.Thayer 
[meaning  John  M.  Thayer]. 

"'  Witness,  John  Marshall/ 
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"Whereas,  in  truth  and  in  fact,  said  John  M.  Thayer 
did  not,  on  said  fourth  day  of  February,  or  at  any  other 
time,  in  said  Oberlin,  or  any  other  place,  execute  a  lease 
for  said  land  to  said  James  L.  Gandy,  nor  was  said  lease 
delivered  to  said  John  H.  Beery  on  said  fourth  day  of 
February,  or  at  any  other  time,  and  retained  by  said  John 
H.  Beery  until  said  twenty-first  day  of  March,  or  for  any 
period  of  time ;  nor  did  said  John  H.  Beery  deliver  to 
said  James  L.  Gandy  said  lease  on  said  twenty -first  day 
of  March,  or. at  any  time;  nor  did  said  James L.  Gandy, 
on  the  said  second  day  of  April,  or  at  any  ether  time, 
write  a  true  and  correct  copy,  or  any  copy,  of  said  lease; 
nor  did  said  James  L.  Gandy,  on  said  second  day  of  April, 
or  at  any  other  time,  deliver  said  original  lease  to  said 
Samuel  Powell ;  nor  did  said  Samuel  Powell  ever  have  the 
possession  of,  or  lose,  said  original  lease;  nor  did  said 
John  Marshall  ever  witness  said  original  lease;  nor  is 
said  pretended  copy  of  said  original  lease  a  true  copy  of 
any  lease  whatever;  nor  did  the  so-called  original  lease 
ever  have  any  existence,  he,  the  said  James  L.  Gandy, 
then  and  there  well  knowing  the  said  matters  so  as  afore- 
said by  him  deposed  and  declared  to  be  true  then  and  there 
to  be  false,  and  the  said  James  L.  Gandy  did,  then  and 
there,  and  thereby,  falsely,  willfully,  corruptly,  and  felo- 
niously commit  willful  and  corrupt  perjury,  contrary  to  the 
form  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Nebraska. 

"Edwin  Fallook, 
"  County  Attorney. ^^ 

The  principal  objection  to  this  count  is,  that  there  is 
not  a  sufficient  allegation  of  the  materiality  of  the  testi- 
mony given  by  plaintiff  in  error  in  the  trial  before  justice 
of  the  peace,  Minor.  The  allegation  of  the  complaint  is, 
that  the  testimony  was  given  "in  a  matter  material  to 
flaid  action."  It  is  insisted  that  the  materiality  should 
appear  from  facts  set  forth  in  the  complaint,  and  it  is  not 


442      SUPREME  C»URT  OF  NEBRASKA, 

Gandy  v.  State. 

sufficient  simply  to  say  that  it  was  material  to  the  issues 
involved  in  that  case^  without  advising  the  court  what 
those  issues  were^  or  what  questions  arose  under  them. 
By  an  examination  of  the  information^  it  will  be  observed 
that  the  testimony  was  alleged  to  have  been  given  in  an 
action  for  the  forcible  entry  and  detention  of  certain  real 
estate,  pending  in  a  justice^s  court,  before  the  justice  of 
the  peace  referred  to,  wherein  Daniel  H.  Maxsou  was 
plaintiff,  and  Samuel  Powell  was  defendant,  and  that 
plaintiff  in  error  appeared  in  that  trial  as  a  witness  on  be- 
half of  Powell,  and  testified  as  alleged  in  the  information. 
It  is  quite  probable  that  there  is  sufficient  alleged  in  the 
complaint  to  meet  the  requirements  of  the  authorities  cited 
by  plaintiff  in  error,  but  without  discussing  that  question,, 
we  think  it  must  be  held  sufficient  to  charge  generally 
that  the  false  testimony  was  given  in  respect  to  a  matter 
material  in  the  action  in  which  it  was  given. 

The  information  in  this  case  substantially  follows  the 
indictment  in  the  case  of  DUcher  v.  Statey  39  O.  St.,  130. 
And  the  indictment  in  that  case  was  held  to  be  sufficient. 

In  WiUiavis  v.  State,  68  Ala.,  651,  it  was  held  that,  in 
an  indictment  for  perjury,  no  special  averment  of  the 
materiality  of  the  false  oath  or  evidence  was  necessary. 
Nor  was  it  necessary  to  indicate  how  it  was  or  became 
material,  a  genc-ral  averment  of  materiality  being  held  suf- 
ficient. See  also  Maxwell's  Criminal  Procedure,  408-9, 
and  People  v.  Brilliant^  68  Cal.,  214.  Therefore  we 
think  that  the  information  was  sufficient,  so  far  as  this 
question  is  concerned. 

It  is  next  contended  that  the  information  is  defective,  in 
not  showing  that  the  justice  of  the  peace  had  jurisdiction 
of  the  case  of  forcible  entry  and  detention,  and  that  it  does- 
not  appear  that  the  land  was  situated  in  Richardson  county. 
The  real  estate  concerning  which  the  alleged  false  testimony 
was  given  is  particularly  described  in  the  information,  as 
well  as  the  general  allegation,  that  said  land   was  within 
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Richardson  county.  The  only  question  that  could  be  urged 
here,  we  think,  is,  whether  or  not  the  information  shows 
that  the  real  estate  described  as  being  that  upon  which  the 
lease  was  given  was  the  same  real  estate  involved  in  the 
trial  before  Justice  Minor.  In  our  opinion,  this  is  suffi- 
ciently shown,  although  not  as  specifically  as  might  be  de- 
sirable. Yet,  it  is  alleged,  in  general  terms,  that  the  jus- 
tice of  the  peace  referred  to  had  full  power  and  jurisdiction 
to  hear  and  determine  said  action.  This  was  a  sufficient 
compliance  with  Sec.  422  of  the  criminal  code.  We  there- 
fore hold  that  the  jurisdiction  of  the  court  sufficiently  ap- 
pears in  the  information. 

An  analysis  of  this  information  may  be  said  to  present 
the  following  allegations  as  to  the  particular  perjury  as- 
signed, to-wit :  That  plaintiff  in  error  testified  upon  such 
trial.  First,  That  on  the  4th  day  of  February,  1887,  in 
Oberlin,  Kansas,  John  M.  Thayer  made  the  lease  referred 
to,  to  plaintiff  in  error.  Second,  That  the  lease  was  de- 
livered to  Beery,  and  retained  by  him  until  the  21st  of 
March,  of  the  same  year.  Third,  That  on  that  day  Beery 
delivered  the  same  to  plaintiff  in  error.  Fourth,  That  on 
the  2d  day  of  April,  1887,  plaintiff  in  error  made  a  copy 
thereof  Fifth,  That  he  delivered  the  original  to  Samuel 
Powell.  Sixth,  That  Powell  had  lost  it.  Seventh,  That 
the  writing  introduced  in  evidence  upon  the  trial  before  the 
justice  was  a  copy  of  the  original  lease. 

It  is  also  averred,  First,  That  J.  M.  Thayer  did  not,  on 
February  4th,  or  at  any  other  time  or  place,  execute  a  lease 
to  plaintiff  in  error.  Second,  That  no  such  lease  was  de- 
livered to  Beery  on  February  4th,  or  at  any  other  time. 
Third,  Th£\t  Beery  did  not,  on  March  21st,  or  at  any  other 
time,  deliver  such  lease  to  plaintiff  in  error.  Fourth,  That 
plaintiff  in  error  did  not,  on  the  2d  day  of  April,  or  at 
any  other  time,  write  a  copy  of  such  lease.  Fifth,  That 
he  did  not  deliver  the  original  to  Powell,  as  testified  to  by 
him.     Sixth,  That  Powell  never  had  the  possession  of  such 
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lease,  and  therefore  did  not  lose  it.  Seventh,  That  said  pre- 
tended copy  was  not  a  copy  of  any  leasp  executed  by 
Thayer.  Eighth,  That  said  so-called  original  lease  never 
was  made,  and  therefore  never  existed. 

It  is  now  insisted  that  if  the  information  alleges  any 
crime  whatever,  it  charges  in  substance  that  plaintiff  in 
error  falsely  testified  that  Thayer  had  given  him  a  written 
lease  for  the  land,  for  the  crop  season  of  1887 ;  that  it  was 
not  necessary  that  such  lease  should  have  been  in  writing, 
a  parol  lease  being  good  for  a  year,  or  a  shorter  period, 
and  consequently  it  could  not  have  been  material  whether 
the  paper  mentioned  was  a  true  copy  of  the  lease  or  not; 
hence  no  assignment  for  perjury  could  be  made  upon  such 
immaterial  testimony. 

As  we  view  the  case,  we  think  it  sufficiently  alleged  in 
the  information  that,  upon  the  trial  before  Justice  Minor, 
it  was  shown  that  Powell  had  possession  of  the  premises  in 
question,  under  plaintiff  in  error,  as  his  tenant.  In  order 
to  establish  his  right  to  the  possession,  it  was  necessary  to 
prove  that  Thayer  had  leased  the  premises  to  plaintiff,  and 
that  he  had  sublet  the  same,  or,  at  least  upon  his  procure- 
ment, Powell  had  taken  possession  under  him.  While  it 
is  true,  it  might  have  been  as  effective  for  the  defendant 
in  that  suit  to  prove  a  verbal  lease,  and  possession  there- 
under, yet  that  was  not  the  case  sought  to  be  made  by  him. 
It  was,  in  effect,  that  the  real  estate  had  been  leased  to 
plaintiff  in  error,  and  therefore  his  possession  was  not 
wrongful,  nor  would  that  issue  arise  if  a  copy  of  a  written 
lease  was  presented  with  the  alleged  testimony  of  plaintiff 
in  error  that  the  copy  referred  to  was  a  copy  of  a  genuine 
lease,  executed  to  him  by  Thayer.  These  facts,  if  true, 
would,  perhaps,  establish  his  rights  to  the  possession  of  the 
property.  If  false,  it  would  be  sufficient  upon  which  to 
base  a  prosecution  for  perjury.  These  objections,  we  think, 
cannot  be  sustained. 

It  is  also  insisted  that  there  was  not  suffici^t  proof  of 
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the  falsity  of  the  testimony  of  plaintiif  in  error,  as  given 
upon  that  trial.  As  a  new  trial  will  have  to  be  granted, 
and  the  testimony  will  not  necessarily  be  the  same  as 
upon  the  first  trial,  we  will  express  no  opinion  upon  that 
subject 

Objection  is  made  to  certain  instructions  given  to  the 
jury  by  the  trial  court,  which  we  will  notice.  Instruction 
number  two,  given  upon  the  motion  of  the  county  attorney, 
is  as  follows : 

"The  jury  are  instructed  that  if  they  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant, 
James  L.  Gandy,  on  the  eighth  day  of  April,  1887,  in  the 
county  of  Richardson  and  state  of  Nebraska,  in  the  trial  of 
the  case  of  Daniel  H.  Maxson  against  Samuel  Powell,  be- 
fore Garret  Minor,  a  justice  of  the  peace  in  and  tor  said 
county,  testified  under  oath  that  the  paper  described  in  the 
information  was  a  copy  of  a  lease  executed  to  said  defend- 
ant, James  L.  Gandy,  by  John  M.  Thayer,  they  are  in- 
structed that  said  testimony  was  material  if  relied  on  as  a 
fact ;  and  if  the  jury  further  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  said  testimony  was  false, 
and  that  said  defendant,  Gandy,  willfully,  corruptly,  and 
feloniously  gave  it,  as  aforesaid,  well  knowing  the  testi- 
mony to  be  false,  it  is  the  duty  of  the  jury  to  find  the  de- 
fendant guilty.^' 

By  this  instruction  the  jury  are  informed  that,  if  plaint- 
iff in  error,  upon  the  trial  referred  to,  testified  "under 
oath  that  the  paper  described  in  the  information  was  a 
copy  of  a  lease  executed  to  him  by  Thayer,     *     *     * 

♦  *  ♦  ♦  that  said  testimony  was  material  if  relied 
on  as  a  fact,''  and  that  if  said  testimony  was  falsely  and 
corruptly  given,  it  was  the  duty  of  the  jury  to  find  the 
defendant  guilty.  This  instruction  seeks  to  cover  a  case 
upon  which  a  verdict  of  guilty  should  be  returned.  By 
it  the  jury  are  limited  to  the  inquiry  as  to  whether  the 
paper  testified  to  was  a  copy  of  a  lease  executed  to  plaintiff 
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in  error,  by  Thayer.  *  The  essential  question  in  the  trial 
before  the  justice  of  the  peace  was  not  whether  the  paper 
identified  was  a  true  copy,  but  whether  Thayer  had,  in 
fact,  executed  to  plaintiff  in  error  a  lease,  of  which  the 
writing  referred  to  was  a  copy. 

The  theory  of  the  prosecution  was,  that  plaintiff  in 
error  testified  on  that  trial  falsely  that  Thayer  had  exe- 
cuted the  lease  to  him,  but  that  the  original  had  been 
lost;  that  this  testimony  as  to  the  loss  of  the  original 
was  simply  a  subterfuge,  in  order  to  procure  the  admis- 
sion of  the  copy  in  evidence ;  that  it  was  necessary  that  the 
oopy  should  be  used  instead  of  an  original,  for  the  reason 
that  if  a  writing  had  been  presented  and  identified  by  plaintiff 
in  error  as  an  original  lease,  the  question  of  the  genuineness 
of  the  signature  of  Thayer,  or  of  the  mutilation  of  any  other 
pajjer  executed  by  him,  would  be  one  which  could  then  be 
investigated,  but  proving  the  loss  of  the  original  and  the 
identity  of  the  copy,  this  inquiry  could  not  arise.  The 
instruction  was  too  narrow.  It  limited  the  investigation  of 
the  jury  to  the  question  of  the  correctness  of  the  copy, 
rather  than  to  the  alleged  falsity  of  the  testimony  of 
plaintiff  in  error  upon  the  real  issue  involved  in  that  trial. 

Again,  it  is  said  that  such  tcfstimony  would  be  material 
''if  relied  on  as  a  fact."  The  instruction  is  somewhat  am- 
biguous in  this  particular.  Whether  being  relied  on  by 
plaintiff  in  error  in  that  trial,  or  by  the  court,  or  by  any 
other  person,  would  render  it  material,  the  jury  were  not 
informed.  It  is  insisted  by  defendant  in  error  that  this 
phrase  could  not  be  prejudicial  to  plaintiff  in  error,  as  it 
cast  an  additional  burden  upon  the  state,  not  only  to  prove 
the  falsity  of  the  testimony,  but  that  it  was  relied  upon. 
Ordinarily  the  instruction  might  not,  in  this  particular, 
require  the  reversal  of  the  case ;  but  w^hen  we  see  that  the 
jury  are  instructed  that,  if  they  find  that  plaintiff  in  error 
testified  that  the  paper  referred  to  was  a  copy  of  a  lease, 
and  that  that  testimony  was  material  if  relied  on  as  a  fact, 
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and  if  false  and  given  corruptly,  the  jury  should  find  the 
plaintiff  in  error  guilty,  it  will  be  seen  at  once  that  the 
instruction  not  only  might  have  been,  but  probably  was, 
misleading. 

It  is  insisted  by  the  state  that  this  instruction  should  be 
read  in  connection  with  the  other  instructions  given,  and, 
therefore,  if  the  instructions  taken  as  a  whole  are  correct, 
the  judgment  should  not  be  reversed.  This  contention 
cannot  be  sustained.     It  has  been  decided  by  this  court 

!  too  often  to  need  citation  of  cases,  that  the  giving  of  a  bad 

instruction  cannot  be  cured  by  giving  other  correct  in- 

!  structions  upon  the  same  point.     This  must  apply  to  the 

instruction  under  consideration,  with  all  its  force,  as  by 
its  terms  it  substantially  excludes  every  other  considera- 

!  tion  than  those  mentioned  therein,  and  the  jury  are  di- 

i  rected  that,  in  case  they  find  against  plaintiff  in  error  upon 

the  matters  presented  therein,  it  was  their  duty  to  find 
him  guilty. 

Again,  the  instruction  is  open  to  criticism  for  the  reason 

I  that  it  improperly  limits  the  inquiry  of  the  jury.     In  a 

prosecution  for  perjury,  it  is  necessary  for  the  state  to  prove, 

'  in  substance,  the  whole  of  what  is  set  out  in  the  particular 

:  assignment  as  having  been  sworn  to  by  the  accused,  and 

that  the  testimony  was  false  and  corruptly  given.  State  v. 
Frisby,  90  Mo.,  530.  State  r.  Mumford,  1  Dev.  (N.  C), 
619.  Gahrielsky  v.  State,  13  Tex.  Ct.  App.,  428.  Dono- 
hoe  V.  Slide,  14  Id.,  643.     State  v.  Mace,  76  Me.,  64. 

The  second  and  third  instructions,  given  by  the  court 
upon  its  own  motion,  are  as  follows : 

**  2d)  The  court  further  instructs  you,  that  the  law  of  this 
state  is,  that  if  any  person  having  taken  a  lawful  oath  or 
made  lawful  aifirmation  in  any  judicial  proceeding,  or  in 
any  oth^r  matter  where  by  law  an  oath  or  affirmation  is 
required,  shall,  upon  such  oath  or  affirmation,  willfully 
and  coruptly  depose,  affirm,  or  declare  any  matter  to  be 
fact,  knowing  same  to  be  false,  or  shall  in  like  manner 
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deny  any  matter  to  be  false,  knowing  the  same  to  be  true, 
every  person  so  offending  shall  be  deemed  guilty  of 
perjury. 

"3d,  The  above  instruction  indicates  clearly  to  the  jury 
what  is  necessary  and  material  to  be  proven  in  this  case.'" 

Objection  is  made  to  these  instructions,  for  the  reason 
that  they  do  not  clearly  state  to  the  jury  what  the  material 
issues  in  the  case  are.  It  seems  from  the  third  instruction 
that  the  court  considered  the  giving  of  the  second  a  suffi- 
cient instruction  as  to  what  the  issues  were,  and  as  to  what 
is  material  to  be  proven  in  the  case.  These  would  permit 
the  jury  to  take  the  section  quoted  [155  of  the  criminal 
code]  and  arrive  at  their  own  conclusion  as  to  what  was 
"  necessary  and  material  to  be  proven,"  etc.  These  in- 
structions, when  applied  to  instruction  number  two,  given 
upon  the  prayer  of  the  state,  would  naturally  direct  the 
attention  of  the  jury  to  that  instruction,  and  lead  them  to 
base  their  verdict  thereon.  It  was  the  duty  of  the  court, 
not  only  to  give  the  section  of  the  statute,  in  substance, 
but  also  to  instruct  the  jury  what  the  material  averments 
of  the  information  were,  and  what  particular  inquiry  or 
inquiries  were  submitted  to  them.  We  are  unable  to  see 
that  the  second  instruction  could  indicate,  in  any  way,  what 
was  material  to  be  proven.  This  defect  could  not  have 
been  remedied  by  instructions  presented  on  the  part  of 
plaintiff  in  error,  informing  them  what  was  material  to  be 
[iroven,  for  the  reason  that  the  third  instruction  cuts  off  all 
inquiry  into  that  matter.  It  directs  the  jury  to  the  lan- 
guage of  the  statute,  which  is  general  in  its  terms,  and  could 
afford  them  no  light. 

Of  the  instructions  given  by  the  court,  upon  its  own 
motion,  we  here  copy  number  seven,  to-wit :  "  7.  The  court 
further  instructs  the  jury,  that  as  to  each  and  all  the  ma- 
terial averments  in  the  information,  except  the  allegation 
of  the  falsity  of  the  testimony  therein  stated  and  set  forth, 
they  may  be  proved  by  the  testimony  of  one  witness  alone; 
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provided  the  jury  are  satisfied  beyond  a  reasonable  doubt  of 
the  truth  thereof  by  the  testimony  of  such  witness;  and  as 
regards  proving  the  falsity  of  such  testimony,  the  court  in- 
structs the  jury  that  while  that  fact  cannot  be  established 
by  the  testimony  of  one  witness  alone,  it  is  not  absolutely 
necessary  that  it  be  established  by  the  testimony  of  two 
witnesses;  it  may  be  proved  by  the  testimony  of  one  wit- 
ness, and  other  corroborating  facts  or  circumstances  cor- 
roborating such  witness,  provided  the  jury  are  satisfied 
beyond  a  reasonable  doubt,  from  the  testimony  of  such  wit- 
ness and  such  corroborating  facts  and  circumstances,  that 
such  testimony  was  false  in  fact/' 

PlaintiflF  in  error  presented  and  prayed  the  giving  of 
instruction  three  of  those  presented  by  him,  which  is  a& 
follows : 

"  The  jury  are  instructed  that,  in  this  case,  the  testimony 
of  a  single  witness  is  not  sufficient  to  negative  the  alleged 
false  oath  charged  to  have  been  taken  by  defendant.  There 
must  be  either  two  witnesses  to  prove  such  falsity,  or  one 
witness  testifying  to  such  falsity,  with  material  and  inde- 
pendently established  corroborative  facts  sufficient  to 
amount  to  the  testimony  of  another  witness." 

It  is  now  contended  that  the  court  erred  in  refusing  to 
give  the  instructions  prayed  for,  as  well  as  in  giving  the 
one  submitted  to  the  jury. 

While  instruction  seven,  given  by  the  court,  may  be 
said  to  be  substantially  correct,  yet  we  think  it  open  to  the 
criticism  that  the  jury  were  not  sufficiently  instructed  as  to 
the  character  of  the  corroborating  facts  and  circumstances 
proven.  If  it  can  be  said  that  the  corroborative  evidence, 
in  addition  to  the  testimony  of  one  reliable  witness,  need 
not  be  of  sufficient  force  to  equal  the  positive  testimony  of 
another  witness,  yet  it  must  be  such  as  will  give  a  clear 
preponderance  of  the  evidence  in  favor  of  the  state,  and,  in 
view  of  such  preponderance,  establishes  the  falsity  of  the 
oath,  on  which  the  perjury  is  assigned,  beyond  a  reason- 
29 
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able  dowbt.  The  jury  were  told  that  the  falsity  of  the 
oath  might  be  proven  by  the  testimony  of  one  witness, 
and  other  corroborative  facts  and  circumstances  corroborat- 
ing such  witness,  provided  the  jury  were  satisfied  beyond 
a  reasonable  doubt.  In  any  view  of  the  case  they  should 
have  been  instructed  that  the  corroborating  facts  and  cir- 
cumstances must  be  such  as  to  give  a  clear  preponderance 
of  the  evidence  in  favor  of  the  state  upon  that  issue. 

Upon  this  point,  Judge  Maxwell,  in  his  work  on  Crimi- 
nal Procedure,  at  page  412,  says:  "Corroborative  evi- 
dence, in  cases  where  more  than  one  witness  is  required, 
must  not  only  show  that  the  testimony  of  the  accused  was 
probably  false,  but  it>  must  reach  that  degree  of  certainty 
that  excludes  reasonable  doubt.  There  is  no  reason  why 
the  same  certainty  of  guilt  should  not  be  required  in  per- 
jury as  in  other  crimes.  If,  therefore,  the  oath  of  the  ac- 
cused is  met  by  a  single  oath,  the  corroborating  circum- 
stances ought  at  least  to  equal  the  testimony  of  a  single 
witness;  the  lowest  quantity  of  testimony  it  has  been  said 
upon  which  a  human  being  can  be  found  guilty." 

This,  perhaps,  is  the  better  and  safer  rule.  It  does  not 
require  the  testimony  of  two  witnesses  to  the  same  fact 
but  it  does  require  that  the  proof  of  the  corroborative  facts 
shall  be  such  as  to  give  a  clear  preponderance  of  the  evi- 
dence in  favor  of  the  state,  and  thus,  by  such  preponder- 
ance, establish  the  falsity  of  the  oath,  beyond  a  reasonable 
doubt.  In  view  of  the  instruction  given  by  the  court,  the 
instruction  asked  by  plaintiff  in  error  should  have  been 
given. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 
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The  State,  ex  rel.  The  Board  of  Supervisors  of 
Buffalo  County,  v.  Homer  J.  Allen,  County 
Treasurer,  etc. 

County  TreaBurer :  fees.  .  It  is  the  duty  of  the  oonnty  treas- 
urer to  make  searches  of  the  tax  lists,  books,  and  records  in  his 
care  and  custody  as  such  county  treasurer,  and  to  make  ab- 
stracts and  copies  therelrom,  and  attach  his  certificate  and  seal 
thereto,  when  lawfully  demanded,  and  to  demand  and  receive 
reasonable  fees  therefor.  And  it  is  also  his  duty  to  enter  in  the 
fee  book,  to  be  kept  by  him  for  that  purpose,  every  item  of  fees 
received  by  him,  including  those  received  for  such  abstracts, 
copies  and  certificates,  and  make  quarterly  report  thereof  to  the 
county  board. 

Original  application  for  mandamus. 

George  E,  Evans,  County  Attorney ,  for  relator,  cited : 
Comp.  Stat.,  Sec.  42,  Ch.  28.  Sec.  491c,  Code.  State  v. 
Leidike,  12  Neb.,  175.     State  v.  Sov€7'eign,  17  Id.,  175. 

Calkins  &  Pratt,  for  respondents,  cited :  Bayha  v.  Web- 
ster County,  18  Neb.,  131.  U.  S.  v.  Hill,  7  U.  S.  Sup.  Ct. 
Rep.,  510. 

Cobb,  J. 

This  is  an  original  application  in  this  court,  by  the  board 
of  supervisors  of  Buffalo  county,  for  a  mandamus  against 
Homer  J.  Allen,  county  treasurer  of  said  county,  requir- 
ing him  to  enter  upon  his  fee  book,  as  such  county  treas- 
urer, and  report  to  the  said  board  of  supervisors,  all  fees 
received  by  him  for  abstracts  of  searches  of  delinquent 
taxes,  tax  sales,  redemptions  and  incumbrances,  as  shown 
by  the  books  and  records  of  his  office,  with  his  official  cer- 
tificate thereto,  made  for  private  individuals. 

The  relation  sets  out  -that  the  respondent  is  the  duly 
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elected,  qualified,  and  acting  county  treasurer  of  said 
county,  and  has  been  such  treasurer  from  the  8th  day  of 
January,  1883,  to  the  present  tirue ;  that  said  respondent 
has,  by  virtue  of  his  said  office  of  county  treasurer,  the 
care  and  custody  of  the  tax  lists,  books  and  records  show- 
ing the  incumbrances  on  real  estate  arising  from  taxation 
in  the  said  county ;  that  during  his  term  of  office  as  afore- 
said, and  while  acting  in  the  capacity  of  county  treasurer 
of  said  county,  the  respondent  has,  at  the  request  of  divers 
parties  requiring  the  same,  made  numerous  searches  of 
said  tax  lists,  books,  and  records,  and  made  out  a  great 
number  of  abstracts,  copied  therefrom,  to  which  said  re- 
spondent attached  his  certificate  and  seal,  as  county  treas- 
urer, for  which  he  has  charged  and  collected  a  large 
amount  of  fees,  amounting  to  several  hundred  dollars,  the 
exact  amount  of  which  is  unknown ;  that  said  respondent 
has  been  furnished  a  fee  book  by  said  Buffalo  county,  but 
that  he  has  failed,  neglected,  and  refused  to  enter  said  fees 
in  his  said  fee  book,  or  to  report  the  same  to  the  board  of 
supervisors  of  said  county,  on  the  first  Tuesdays  of  Janu- 
ary, April,  July,  and  October  of  each  year,  or  at  any  other 
time  since  the  commencement  of  his  term  of  office,  and 
still  neglects  and  refuses  to  enter  said  fees  in  his  said  fee 
book,  or  to  report  the  same  to  said  board  of  supervisors  of 
said  county,  though  often  requested,  etc.  With  prayer 
for  a  peremptory  mandamus,  etc. 

The  case  was  argued  as  upon  general  demurrer. 

Section  42  of  chapter  28,  Comp.  Stat.,  provides,  "  That 
every  county  judge,  county  clerk,  county  treasurer,  and 
sheriff  of  each  county,  whose  fees  shall  in  the  aggregate 
exceed  the  sum  of  fifteen  hundred  dollars  each,  for  the 
county  judge  and  county  clerk,  and  two  thousand  dollars 
each,  for  sheriff  and  county  treasurer,  per  annum,  shall 
pay  such  excess  into  the  treasury  of  the  county  in  which 
they  hold  their  respective  offices,  *  *  *  ^^  pf,^^ 
vided  further  J  that  if  the  duties  of*  the  officers  above  named, 
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in  any  county  of  this  state,  shall  be  such  as  to  require  one 
or  more  assistants  or  deputies,  then  such  oflScers  may  re- 
tain an  amount  necessary  to  pay  for  such  assistants  or  dep- 
uties, not  exceeding  the  sum  of  seven  hundred  dollars  per 
year,*'  etc. 

Section  43  provides  that,  "Each  of  the  oiBcers  named 

*  *  *  shall,  on  the  first  Tuesday  of  January,  April, 
July,  and  October  of  each  year,  make  a  report  to  the 
board  of  county  commissioners,  under  oath,  showing  the 
different  items  of  fees  received,  from  whom,  at  what  time, 
for  what  service,  and  the  total  amount  of  fees  received  by 
such  officer  since  the  last  report,  and  also  the  amount  re- 
ceived for  the  current  year/' 

Section  44  provides  that,  "each  of  the  officers  named 

*  *  *  shall  keep  a  book,  which  shall  be  provided  by 
the  county,  and  which  shall  be  known  as  the  fee  book,  and 
shall  be  a  part  of  the  records  of  such  office,  and  in  which 
shall  be  entered  each  and  every  item  of  fees  collected, 
showing  in  separate  columns  the  name  of  the  party  from 
whom  received,  the  time  of  receiving  the  same,  the  amount 
received,  and  for  what  service  the  same  was  charged.'' 

The  case  of  State  v.  Sovereign,  17  Neb.,  175,  was  an 
application  for  a  mandamus  against  a  county  clerk  to  re- 
quire him  to  report  fees  received  for  abstracts  of  title.  In 
that  case  it  was  claimed  by  the  respondent  that  the  ab- 
stracts were  not  made  by  him  as  county  clerk,  but  as  a 
notary  public,  which  office  he  also  held.  The  court  held, 
in  effect,  that  an  abstract  of  title  was  but  a  copy  of  the 
entries  in  the  numerical  index,  which  the  clerk  was  re- 
quired by  law  to  keep  as  a  public  record,  and  that  fees 
received  by  him  for  a  certified  copy  of  the  same  must  be 
reported  to  the  county  board. 

It  is  urged  by  the  respondent  that  this  case  is  to  be  dis- 
tinguished from  that  by  the  circumstance  that,  whereas 
the  law  prescribes  the  fee  to  be  charged  by  the  county 
clerk  for  an  abstract  of  title,  it  prescribes  none  to  be 
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charged  by  the  county  treasurer  for  similar  services. 
This  argument  is  certainly  worthy  of  consideration,  and 
yet  I  do  not  regard  it  as  auiBcient  to  overcome  the  letter 
of  the  statute,  requiring  "every  item  of  fees  collected"  to 
be  entered  in  the  fee  book,  and  reported  quarterly.  The 
argument  is  based  chiefly  upon  the  premises,  false,  I  think, 
that  a  public  officer  can  in  no  case  demand  fees  for  official 
services,  except  where  the  same,  and  the  amount  thereof, 
are  prescribed  by  statute.  It  may,  and  doubtless  does, 
often  happen,  in  drafting  a  fee  bill,  that  the  l^islature,  by 
mistake  or  oversight,  omits  to  name  and  prescribe  a  fee 
for  some  of  the  specific  items  of  service  of  certain  officers 
of  the  nature,  kind,  anct  character  for  which  fees  are  ordi- 
narily required,  services  often  required  by  individuals  and 
which  the  officers  could  not  reasonably  be  required  to  per- 
form gratuitously,  where  his  compensation  consists  wholly 
of  fees,  nor  which  the  public  ought  to  furnish  free  where 
he  is  a  salaried  officer.  Is  it  possible  that  in  all  such 
cases  the  services  for  which  no  fee  is  prescribed,  whatever 
may  be  its  nature,  is  voluntary  and  unofficial  on  the  part 
of  the  individual  holding  the  office,  which  he  may  render 
or  refuse  at  his  pleasure?  I  think  not.  •  Of  this  character 
are  the  certified  copies  of  the  books  and  records  belonging 
to  the  office  of  the  county  treasurer  expressly  declared  by 
section  137  of  chapter  77,  Comp.  Stats.,  p.  611  (1887),  to 
be  "  sufficient  evidence  to  prove  the  sale  of  any  real  prop- 
erty for  taxes,  the  redemption  thereof,  or  the  payment  of 
taxes  thereon."  This  certified  copy,  so  far  as  it  relates  to 
the  books  and  records  belonging  to  the  office  of  the  county 
treasurer,  can  only  be  made  by  the  county  treasurer  or  his 
deputy,  and  yet  the  statute  prescribes  no  fee  for  his  ser- 
vices in  furnishing  such  copy.  It  is  nevertheless  his 
official  duty  to  furnish  it  when  demanded,  and  to  demand 
and  receive  a  reasonable  fee  for  the  same. 

It  is  the  policy  of  the  laws  of  our  state,  as  far  as  prac- 
ticable, in  the  nature  of  things,  to  make  all  state  and 
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county  ofiBces  salaried  offices,  and  to  make  to  the  incum- 
bents a  fixed  compensation,  not  dependent,  ordinarily,  upon 
the  varying  and  accidental  demands  of  the  public  for  their 
services.  Incident  to  such  policy  is  the  requirement  which 
we  have  seen,  that  all  county  clerks,  county  treasurers, 
and  sheriffs  keep  a  book  in  which  shall  be  entered  each 
and  every  item  of  fees  collected,  and  make  quarterly  re- 
port thereof  to  the  county  board.  This  is  a  reasonable 
requirement,  and  the  terms  of  the  statute  are  mandatory. 
I  think  there  can  be  no  doubt  of  the  right  or  of  the  duty 
of  the  county  treasurer  to  collect  reasonable  fees  for  ser- 
vices of  the  kind  named  in  the  relation,  nor  that  such  fees 
fall  within  the  meaning  of  the  statute  making  it  his  duty 
to  enter  each  and  every  item  of  fees  collected  in  the  book 
to  be  kept  for  that  purpose,  and  to  make  quarterly  return 
thereof,  etc.  The  demurrer  will  therefore  be  overruled, 
and  it  having  been  stated  at  the  hearing,  by  counsel  for 
the  respondent,  that  he  did  not  desire  to  plead  further,  a 
peremptory  mandamus  will  be  issued  as  prayed. 

Judgment  accordingly. 

The  other  judges  concur. 


W.  J.  Wilson,  plaintiff  in  error,  v.  C.  A.  Wilson, 

DEFENDANT  IN  ERROR. 

Appeal  from  Judgment  of  Justice :  filing  teanscrtpt.  C. 
A.  W.  obtained  ajodgmeDt  in  a  justice  court  against  W.  J.  W., 
July  1,  1884.  Within  ten  days  thereafter  W.  J.  W.  presented 
to,  and  filed  with,  the  justice  an  undertaking  for  an  appeal,  which 
was  approved,  but  failed  to  present  to,  and  file  with,  the  clerk 
of  the  district  court  a  certified  transcript  of  the  proceedings,  in- 
cluding the  undertaking,  on  or  before  the  second  day  of  the  next 
term  of  the  said  court,  held  more  than  thirty  days  after  the  ren- 
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dition  of  said  jadgment.  At  the  October,  1886,  term  of  said 
court,  two  terms  of  court  having  intervened,  C.  A.  W.  filed  a 
transcript  of  the  proceedings  of  the  justice,  and  on  his  motion 
the  cause  was  docketed,  and  a  judgment  entered  in  his  favor 
similar  to  that  entered  by  the  justice.  On  error,  Held,  That  the 
right  of  C.  A.  W.  to  proceed  in  that  manner  was  not  limited  to 
'*  the  same  term ''  at  which  W.  J.  W.  first  became  in  default, 
and  that  the  judgment  be  upheld. 

Error  to  the  district  court  for  Dundy  county.  Tried 
below  before  Gaslin,  J. 

jE.  W.  Metcalfe  and  /.  N  LucaSy  for  plaintiff  in  error, 
cited  :  Smailsv.  Wliite,  4  Neb.,  356.  Ve7*ges  v,  Eoush,  1 
Id.,  113.     Horn  v.  Miller,  20  Id.,  104. 

/.  Byron  Jennings,  for  defendant  in  error. 

Cobb,  J. 

This  action  was  originally  brought  before  J.  M.  Morris, 
a  justice  of  the  peace  of  Dundy  county.  Both  parties  ai>- 
peared  at  the  trial,  waived  a  jury,  and  on  hearing,  July  1, 
1884,  judgment  was  rendered  for  the  plaintiff  for  $176.55 
and  costs. 

The  defendant,  within  ten  days,  entered  into  an  under- 
taking for  an  appeal  to  the  dist-rict  court,  but  failed  to  de- 
liver, by  himself  or  an  agent,  a  certified  transcript  of  the 
proceedings,  including  the  undertaking,  to  the  clerk  of  the 
district  court  within  thirty  days  next  following  the  ren- 
dition of  the  judgment,  as  provided  by  Sec.  1008  of  the 
civil  code;  and  also  failed  to  deliver  the  transcript  and 
other  papers  therein  to  the  clerk  of  said  court,  and  have 
his  appeal  docketed  on  or  before  the  second  day  of  the  term 
of  said  court,  held  more  than  thirty  days  from  the  rendi- 
tion of  said  judgment,  next  after  his  appeal,  in  accordance 
with  Sec.  1011  of  the  civil  code,  but  made  default  in  both 
requirements  to  perfect  his  appeal. 
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Subsequently,  at  the  October  term  of  said  court,  October 
19,  1886,  two  terms  having  intervened,  the  plaintiff  filed 
a  transcript  of  the  proceedings  of  said  justice.  On  his 
motion  the  cause  was  docketed,  and '  on  his  application 
judgment  was  entered  up  in  his  favor  similar  to  that  en- 
tered by  the  justice,  and  execution  awarded  for  ^191.70, 
the  amount  and  costs,  and  $1.15  costs  of  court,  in  accord- 
ance with  Sec.  1011  of  the  civil  code. 

The  cause  was  then  brought  to  this  court  by  the  petition 
in  error  of  the  defendant,  who  assigns  the  following  errors: 

First.  The  judgment  is  not  sustained  by  sufficient  evi- 
dence. 

Second,     The  judgment  is  not  sustained  by  any  evidence. 

Third.  The  court  had  no  jurisdiction  to  render  the 
judgment  over  the  person  of  the  defendant. 

Fourth.  The  court  had  no  jurisdiction  to  render  the 
judgment  over  the  subject-matter  of  the  proceeding  or 
action. 

Fifth.  That  the  rendition  of  the  judgment  was  contrary 
to  law. 

Counsel  for  the  plaintiff  in  error  commences  his  brief 
with  the  statement  that,  "July  1,  1884,  the  defendant  in 
error  obtained  a  judgment  against  the  plaintiff  in  error,  in 
justice's  court  in  Dundy  county.  Plaintiff  in  error,  in 
due  time,  filed  his  appeal  undertaking  in  the  district  court, 
but  never  filed  the  transcript.  At  the  third  term  of  court 
thereafter,  on  the  19th  day  of  October,  1886,  the  defend- 
ant in  error  made  his  motion  in  writing  for  leave  to  file 
the  transcript,  and  asked  for  a  judgment  similar  to  the  one 
granted  by  the  justice,  all  of  which  was  sustained  by  the 
court,  and  judgment  rendered  accordingly."  And  counsel 
argues  from  the  premises  that  the  district  court  w^as  with- 
out jurisdiction,  either  of  the  jjerson  of  the  plaintiff  in 
error  or  of  the  subject-matter  of  the  suit,  for  the  reason 
that  the  plaintiff  in  error  having  failed  to  perfect  the  ap- 
peal, and  the  defendant  in  error  having  failed  to  present 
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the  transcript  to  be  docketed  at  the  next  succeeding  term 
of  the  district  court  after  the  judgment  of  the  justice,  in 
accordance  with  Sec.  1011  of  the  civil  code,  the  court  had 
no  authority  to  extend  the  time,  and  was  tlierefore  without 
jurisdiction  to  docket  the  transcript  or  to  render  judgment 
thereon. 

It  was  doubtless  for  the  purpose  of  providing  for  cases 
like  this  that  Sec.  1011  of  the  code  was  enacted. 

Sec.  1006  provides  for  an' appeal,  by  either  party,  from 
the  final  judgment  of  any  jugtice  of  the  peace  in  all  cases 
not  otherwise  specially  provided  for  by  law. 

Sec.  1007  provides  that,  "the  party  appealing  shall, 
within  ten  days  from  the  rendition  of  judgment,  enter  into 
an  undertaking  to  the  adverse  party,  with  at  least  one 
good  and  sufficient  surety,  to  be  approved  by  such  justice, 
in  a  sum  not  less  than  fifty  dollars  in  any  case,  nor  less 
than  double  the  amount  of  judgment  and  costs,  conditioned : 
First.  That  the  appellant  will  prosecute  his  appeal  to 
effect  and  without  unnecessary  delay.  Second.  That  if 
judgment  be  adjudged  against  him  on  the  appeal,  he  will 
satisfy  such  judgment  and  costs." 

Sec.  1008.  "  The  said  justice  sliall  make  out  a  certified 
transcript  of  his  proceedings,  including  the  undertaking 
taken  for  sudi  appeal,  and  shall,  on  demand,  deliver  the 
same  to  the  appellant,  or  his  agent,  who  shall  deliver  the 
same  to  the  derk  of  the  court  to  which  such  appeal  may 
be  taken,  within  thirty  days  next  following  the  rendition 
of  such  judgment;  and  such  justice  shall  also  deliver  or 
transmit  the  bill  or  bills  of  particulars,  the  depositions  and 
all  other  original  papers,  if  any,  used  on  the  trial  before 
him,  to  such  clerk  on  or  before  the  second  day  of  such  term; 
and  all  other  proceedings  before  the  justice  of  the  peace  in 
that  case  shall  cease  and  be  stayed  from  the  time  of  enter- 
ing into  such  undertaking." 

Sec.  1009  provides  that  the  plerk,  on  receiving  such 
transcript  and  other  papers,  shall  file  the  same  and  docket 
the  appeal. 
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Sec.  1010  provides  the  manner  of  proceeding,  and  the 
pleadings,  in  such  cases,  in  the  district  court. 

Sec.  1011  provides  the  manner  of  proceeding,  on  failure 
to  perfect  appeal,  that  if  the  appellant  shall  fail  to  deliver 
the  transcript  and  other  papers,  if  any,  to  the  clerk,  and 
have  his  appeal  docketed  as  aforesaid,  on  or  before  the 
second  day  of  the  term  of  the  said  court  "  next  after  such 
appeal,  the  appellee  may,  at  the  same  term  of  said  court 
file  a  transcript  of  the  proceedings  of  such  justice,  and  the 
said  cause  shall,  on  the  motion  of  said  appellee,  be  docketed ; 
and  the  court  is  authorized  and  required,  on  his  applica- 
tion, either  to  enter  up  a  judgment  in  his  favor,  similar  to 
that  entered  by  the  justice  of  the  peace,  and  for  all   the 
costs  that  have  accrued  in  the  court,  and  award  execution 
thereon ;  or  such  court  may,  with  the  consent  of  such  ap- 
pellee, dismiss  the  appeal  at  the  cost  of  the  appellaut,  and 
remand  the  cause  to  the  justice  of  the  peace,  to  be  there- 
after proceeded  in  as  if  no  appeal  had  been  taken ;  and  if  ' 
the  plaintiff  in  the  action  before  the  justice  shall  appeal                             i 
from  any  judgment  rendered  against  such  plaintiff,  and  , 
after  having  filed  his  transcript  and  caused  such  appeal  to 
be  docketed,  according  to  the  provisions  of  this  chapter,                             j 
shall  fail  to  file  his  j^etition,  or  otherwise  neglect  to  prose- 
cute the  same  to  final  judgment,  the  said  plaintiff  shall  be-  I 
come  non-suited,  and  it  shall  be  the  duty  of  said  court  to 
render  judgment  against  such  appellant  for  the  amount  of  - 
the  judgment  rendered  against  him  by  the  justice,  together 
with  interest  accrued  tliereon,  and  for  costs  of  suit,  and  to 
award  execution  therefor,  as  in  other  cases." 

There  is  no  dispute  in  this  case  as  to  the  plaintiff  ^s  right, 
below,  to  file  the  transcript  and  move  the  court  either  to 
enter  up  judgment  thereon,  similar  to  that  of  the  justice  of 
the  peace,  or  to  dismiss  the  appeal  at  the  costs  of  the  de- 
fendant below,  if  such  transcript  be  filed  and  such  motion 
be  made  within  the  time  provided  in  section  1011.  But 
it  is  the  contention  of  the  plaintiff  in  error  that  such  action, 
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taken  at  the  third  term,  instead  of  the  first  term,  of  the 
court  after  judgment,  was  too  late  for  the  court  to  take 
jurisdiction,  in  the  manner  prescribed,  of  the  proceedings 
before  the  justice's  court ;  that  the  defendant  in  error  liav- 
ing  failed  to  file  a  transcript  of  his  judgment  "  at  the  same 
term''  he  was  entitled  to,  by  the  default  of  the  plaintifi^  in 
error  to  perfect  his  appeal,  he  thereby  lost  his  opportunity 
and  his  right  to  avail  himself  of  that  alternative  as  a 
remedy. 

This  section  has  heretofore  been  before  the  court  for 
construction  in  other  cases.  In  that  of  Clapp  v.  Bowman, 
22  Neb.,  198,  it  was  held,  "that  the  transcript  of  the  pro- 
ceedings before  the  justice  of  the  peace  not  having  Ix^n 
presented  to  the  clerk  of  the  district  court  until  after  the 
second  day  of  the  term  of  the  *  court  next  after  such  ap- 
peal,' and  more  than  thirty  days  having  elapsed  since  the 
rendition  of  the  judgment  appealed  from  before  the  filing 
of  such  transcript,  the  dismissal  of  such  appeal,  under  sec- 
tions 1008  and  1011  of  the  civil  code,  was  not  error."  It 
is  by  strong  implication,  therefore,  that  it  would  have 
been  equally  proper  for  the  court,  instead  of  dismissing 
the  appeal,  to  have  rendered  the  same  judgment,  as  in  this 
case,  rendered  in  the  justice's  court. 

It  must  be  considered  that  a  strict  statutory  construc- 
tion of  Sec.  1011  would  limit  the  authority  of  the  court  to 
the  first  term,  occurring  more  than  thirty  days  from  the 
rendition  of  the  judgment  appealed  from,  for  the  appellee 
to  avail  himself  of  the  right  to  file  the  transcript,  which 
had  been  neglected  by  the  appellant,  and  claim  an  affirm- 
ation of  the  judgment  of  the  justice,  or  the  alternative  dis- 
missal of  the  appeal.  But  I  do  not  think  this  section 
should  receive  that  form  of  construction ;  its  language  is 
directory  rather  than  mandatory  of  the  appellee's  privi- 
leges ;  it  permits  the  filing  of  his  transcript  and  motion  to 
the  court  immediately,  "at  the  same  term"  of  the  ap- 
pellant's default,  but  does  not  require  it;  nor  does  it  re- 
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strict  or  limit  the  authority  of  the  court.  In  the  case  at 
bar  the  judgment  was  for  a  considerable  sum ;  the  defend- 
ant, whether  intentionally  or  not,  staid  proceedings  merely 
by  his  undertaking  to  appeal  and  his  default  in  perfecting 
it.  As  a  consequence  and  penalty  of  that  default  the  law 
empowered  the  judgment  creditor  to  supply  the  record 
thus  neglected,  to  complete  the  cause  thus  abandoned,  and 
to  move  that  the  original  judgment  be  affirmed  in  the  ap- 
pellate court  without  limitation,  as  to  time,  by  the  words 
found  in  the  section.  The  necessary  sense  of  the  section 
seems  to  preserve  and  extend  the  appellee's  rights,  and  his 
remedy  is  not  lost  by  his  own  leniorcy,  nor  exhausted  by 
the  dilatory  acts  of  the  judgment  debtor.  While  there 
may  be  a  motive  of  procrastination  and  delay  in  the  judg- 
ment debtor  to  prevent  the  collection  of  the  judgment, 
there  could  be  no  motive  of  avarice  or  oppression  actuating 
the  creditor  to  postpone  the  legal  steps  tow  ards  the  col- 
lection of  his  debt.  It  sometimes  happens  in  the  lesser 
settlements  of  new  counties  that  a  term  of  the  district 
court  is  adjourned  on  the  second  day,  so  that  the  right  of 
an  appellee  accruing  after  that  day,  and  limited  to  tliat 
term,  by  an  overstrict  construction  of  this  section  would 
be  lost. 

I  think  a  fair  and  necessary  construction  of  the  law  per- 
mits the  appellee  to  avail  himself  of  the  remedy  provided 
in  section  1011  of  the  civil  code  at  apy  future  term  after 
the  accruing  of  his  right  to  file  his  transcript  and  apply 
for  judgment.  The  language  thsit '^  tlie  appellee  may,  cU 
the  same  term  of  said  court/'  is  to  be  taken  as  words  of  en- 
largement, permission,  and  privilege,  meaning  even  at,  or 
cw  early  as,  the  same  term  of  the  court,  and  by  no  means 
in  the  sense  of  ja  restriction  to  the  same  term  of  the  court, 
and  to  that  term  only. 

Judgment  affirmed. 
The  other  judges  concur. 
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George  A.  Hoagland,  appellee,  v.  Emma  L.  Van 
Ettek,  impleaded,  etc.,  appellant. 

1.  Parties.  Section  29  of  the  code  is  bnt  a  statutory  enactment  of 
the  rule  which  has  prevailed  in  courts  of  equity,  that  an  action 
must  he  brought  in  the  x^ime  of  the  party  beneficially  Interested 
in  the  snbject-matter.  A  mere  assignment  of  a  claim,  therefore, 
where  the  proceeds  of  the  suit  are  to  be  paid  to  the  assignor,  will 
not  entitle  the  assignee  to  maintain  the  action.  He  must  pos- 
sess the  beneficial  interest. 


2.      :     ASSIGNMENT  OF  REAL  PARTY  IN  INTEEKST,      Where  a 

claim  has  been  assigned  to  a  plaintiff,  and  he  thereby  acquires 
the  legal  title,'bat  not  the  beneficial  interest,  the  court  may, 
where  it  will  be  in  furtherance  of  justice,  upon  payment  of  csosts, 
permit  him  to  acquire  the  beneficial  interest  and  proceed  with 
the  action. 

3.  The    Transcript   of  the  trial    court,  duly  certified    by  the 

clerk,  will  alone  be  recognized  by  this  court  as  to  all  matters 
which  are  properly  of  record  in  that  court. 

Motion  for  rehearing  of  case  reported  22  Neb.,  681. 

Warren  Svdtzler,  for  the  motion,  cited:  Bliss  Code 
Pleading,  Sec.  51.  1  Nash  Pleading,  38.  Maxwell  PI. 
and  Pr.,  22,  and  cases  cited. 

.    Maxwell,  J. 

The  plaintiff  has  filed  a  motion  for  rehearing,  upon  the 
ground,  first,  that  the  plaintiff  can  maintain  the  action 
upon  the  claims  assigned  to  him,  although  he  is  not  the 
actual  owner  thereof,  but  merely  holds  the  legal  title ; 
and  it  is  claimed  that  if  th^  assignment  should  be  held  to 
be  void,  the  mechanic's  lien  would  thereby  be  divested  and 
such  claims  lost.  It  is  alleged  that  section  29  of  the  code 
is  complied  with  if  the  plaintiff  has  a  mere  naked  assign- 
ment of  the  claim,  although  he  is  not  the  party  beneficieUly 
interested.     To  this  we  cannot  give  our  assent.     At  com- 
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mon  law  an  action  was  required  to  be  brought  by  a  party 
to  the  contract,  even  though  he  had  parted  with  his  entire 
interest  in  it  by  assignment.  Courts  of  equity,  however, 
not  only  recognized  the  right  of  the  assignee  to  bring  the 
action,  but  absolutely  required  him  to  do  so.  If  the  as- 
signee was  but  a  nominal  owner  he  could  not  sue,  but  the 
action  must  be  brought  by  the  real  party  in  interest. 
Rogers  v.  Traders  Ins.  Co.,  6  Paige  Oh.,  583.  Field  r. 
Maghee,  6  Id.,  539.  1  Van  Santvoord's  Eq.  Pr.,  72. 
An  exception  was  made  where  the  assignee  held  a  nominal 
interest  as  trustee.  Storey's  Eq.  PI.,  115/1.  It  is  unnec- 
essary in  this  connection  to  notice  the  exceptions  to  the 
general  rule  above  stated,  as  in  the  case  of  executors  and 
administrators,  trustees  of  an  express  trust,  and  persons 
expressly  authorized  by  statute  to  sue  without  joining  the 
person  for  whose  benefit  the  action  is  brought;  but  with 
these  exceptions  the  rule,  that  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  is  but  a 
statutory  enactment  of  the  rule  respecting  parties  which  has 
always  prevailed  in  courts  of  equity,  and  which  such 
courts  deemed  best  adapted  to  advance  the  ends  of  jus- 
tice. Grinnell  v.  Schmidt,  2  Randf.,  706.  Hollenbeck  v. 
Van  Valkenburgy  5  How.  Pr.,  284.  Wallace  v.  Eaton,  5 
How.  Pr.,  100.  Bromnson  v.  Gifford,  8  How.  Pr.,  395. 
Report  of  Com.,  pp.  123,  124.  The  framers  of  the  code, 
therefore,  having  adopted  the  equity  rule  as  to  the  party 
plaintiff,  thereby  required  the  action  to  be  brought  in  the 
name  of  the  real  party  in  interest — the  party  entitled  to 
the  fruits  of  the  action,  the  beneficial  claimant.  The  rule 
contended  for  by  the  plaintiff  would  have  the  effect  to  ex- 
punge section  29  of  the  code  from  the  statute.  We  adhere 
to  our  former  decision,  that  the  action  must  be  brought  in  the 
name  of  the  real  party  in  interest.  It  is  apparent,  how- 
ever, that  if  the  action  a3  to  the  assigned  claims  is  dismissed 
and  the  plaintiff  required  to  make  the  owners  of  such 
claims  defendants,  that   the   lien  of  such    claims  would 
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thereby  be  lost,  as  the  action  would  not  be  brought  within 
the  time  required  by  the  statute.  To  preserve  such  liens, 
therefore,  bein^  in  futherance  of  justice,  the  })laintiff  will 
be  permitted  within  thirty  days  from  this  date  to  acquire 
all  the  interest  of  his  assignors  in  said  claims,  thereby 
joining  the  legal  and  equitable  rights  of  said  assignors  and 
making  the  plaintiff  the  absolute  owner  of  all  their  rights 
in  the  premises,  the  amendment  when  made  to  take  effect 
from  the  bringing  of  the  action.  The  plaintiff,  as  a  con- 
dition of  making  such  amendment,  to  pay  all  costs  which 
have  accrued  in  court  by  reason  of  said  assigned  claims. 

The  plaintiff's  attorney  contends  that  an  amended  an- 
swer covering  the  points  spoken  of  in  the  former  opinion 
will  be  found  on  page  352  of  the  record.  This  court,  in 
deciding  the  question,  took  the  transcript  as  certified  by 
the  clerk  of  the  district  court  as  being  correct,  and  upon 
that  we  must  base  our  action.  If  papers  are  improperly 
inserted  in  the  bill  of  exceptions  it  is  the  duty  ot  the  at- 
torneys in  the  case  to  see  that  they  are  stricken  out  before 
the  bill  is  signed,  but  as  to  all  matters  which  are  proj^erly 
of  record  in  the  trial  court,  a  transcript  duly  certified  by 
the  clerk  of  that  court  will  be  recognized  as  legal  evidence 
of  the  facts  therein  contained.  The  motion  for  rehearing 
is  denied. 

Motion  denied. 

The  other  judges  concur. 
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George  H.  Forney,  plaintiff  in  error,  v.  Fremont,         as  sm 
Elkhorn  &   Missouri  Valley  Railroad  Co., 
defendant  in  error. 

1.  Eminent  Domaio.    The  right  of  enHnent  domain  gives  the 

legislature  the  control  of  private  property  for  public  uses,  and 
ior  public  uses  only,  and  in  case  of  a  railway  this  right  is  re- 
stricted to  "so  much  real  estate  as  may  be  necessary  for  the 
location^  construction,  and  convenient  use  of  its  road." 

2.    :     COJfDKMNATIOX    FOB    RAILROAD    PURPOSES;     BUILD- 
ING ON   RIGHT    OF    WAY  :      AWAKD  :      OPTION    OF    OWNER    TO 

REMOVE.  Where  real  estate  is  iiecessary  for  the  location,  con- 
struction, and  convenient  use  of  a  railway,  and  there  is  a  build- 
ing on  such  real  estate,  and  the  commissioners,  in  making  the 
award  of  damages  in  condemnation  proceedings,  find  the  value 
of  the  real  estate  without  the  building,  and  an  additional  sum 
with  the  building,  and  give  the  owner  an  option  to  take  the 
value  of  the  real  estate  and  the  building,  or  the  value  of  the  real 
estate  with  the  right  to  remove  the  building,  the  owner  cannot, 
after  receiving  compensation  in  lull  for  the  land  and  the  build- 
ing, sue  the  company  for  the  value  of  the  building,  upon  the 
ground  that  it  had  misappropriated  it  by  selling  it  to  other  par- 
ties who  had  removed  it  from  the  right  of  way. 

3.    :     RIGHT  OF    RAILROAD  TO  CONDEMN  BUILDINGS.      The 

right  of  a  railway  company  to  condemn  buildings  situated  on 
real  estate  necessary  for  its  use  is  an  incident  to  such  right  to 
condemn,  and  the  owner  must  be  paid  full  value  for  the  land 
and  the  building. 

Error  to  the  district  court  for  Dodge  county-,  Tried 
below  before  Marshall,  J. 

Frick  &  Dolezal  and  C.  HoUenbecky  for  plaintiff  in  error, 
cited:  Redfield  Railways,  Sec.  69.  Aldrich  v.  Drurj/y  8 
Rhode  Island,  554.  Vermilya  v.  Railroad,  24  N.  W. 
Rep.,  234.  Preston  v.  Railroad,  11  Iowa,  15.  Propri- 
etors t?.  Railroad,  104  Mass.,  1. 

John  B.  Hawley,  for  defendant  in  error,  cited :   0.  &,  N^ 
30 
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W.  B.  R.  V.  Menk,  4  Neb.,  24.  O'Dea  v.  State,  16  Id., 
244.  Chicago  R.  R.  v.  Knuffke,  36  Kan.,  367.  3Iis8. 
River  Bridge  v.  Ring,  58  Mo.,  495.  Mills  Eminent  Do- 
main, Sees.  243,  258,  329. 

Maxwell,  J. 

The  plaintiff,  in  the  spring  of  1886,  was  the  owner  in 
fee  of  fractional  lots  11  and  12  in  Sampson's  addition  to 
the  city  of  Fremont.  Sometime  in  May,  1886,  the  de- 
fendant, being  desirous  of  extending  its  railroad  over  said 
lots,  applied  to  the  county  judge  of  Dodge  county  for  the 
appointment  of  commissioners  to  assess  the  damages  that 
plaintiff  would  sustain  by  reason  of  the  appropriation  of 
part  of  said  lots  as  its  right  of  way.  There  was  standing 
upon  said  lots  one  frame  barn,  which,  as  appears  from  the 
pleadings  and  evidence,  stood  partly  on  the  right  of  way 
condemned  by  defendant,  and  partly  on  the  lands  not  so 
condemned,  of  plaintiff.  Shortly  after  the  condemnation 
proceedings,  the  defendant  moved  the  barn  in  question 
from  the  premises,  and  afterwards  sold  the  same,  one  por- 
tion of  said  barn  being  used  as  a  dwelling-house  and  the 
other  part  used  as  a  stable  in  a  distant  part  of  the  city. 
The  award  of  the  commissioners  to  appraise  the  property 
is  as  follows : 

"State  of  Nebraska,  Dodge  County.  To  tlie  County 
Judge  of  said  county:  We,  John  Bamberg,  John  Hay- 
man,  George  C.  Laird,  E.  C.  Bums,  W.  D.  Thomas,  and 
A.  M.  Weich,  the  persons  appointed  commissioners  by 
you  to  assess  damages  done  to  the  owners  of  real  estate  in 
said  county,  whose  lands  shall  be  appropriated  by  the  Fre- 
mont, Elkhorn  &  Missouri  Valley  Railroad  Company,  in 
certain  cases  provided  by  law,  report :  The  board  pro- 
ceeded to  view  the  following  described  real  estate,  to-wit, 
and  estimated  the  damages  as  follows:  Fraction  lots  11 
nnd  12  in  Sampson's  addition  to  the  city  of  Fremont,  No- 
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braska,  the  sum  i)f  one  thousand  dollars,  reserving  the 
right  and  privilege  of  owner  to  remove  all  improvements ; 
$1,325  without  privilege  of  removing  improvements. 
George  Forney  [owner]." 

There  is  also  a  receipt  of  Mr.  Forney's,  which  is  as 
follows : 

"  Fremont,  Elkhorn  &  Missouri  Valley  Bailroad  Com- 
pany.    Right  of  way. 

"Fremont,  Dodge  County,  Neb.,  May  10,  1886. 

"  Received  of  J.  J.  Barge,  county  judge  of  said  county, 
the  sum  of  one  thousand  and  three  hundred  and  twenty- 
five  dollars,  without  privilege  of  removing  tlie  improve- 
ments on  the  right  of  way  on  following  real  estate :  Frac- 
tion lots  11  and  12,  Sampson's  addition  to  the  city  of 
Fremont,  Nebraska,  for  the  right  of  way  of  the  Fremont, 
Elkhorn  &  Missouri  Valley  Railroad  Company. 

"  George  H.  Forney." 

This  action  is  brought  by  the  plaintiff  to  recover  the 
value  of  the  barn,  because  it  was  not  used  for  the  purpose 
for  which  it  was  condemned,  viz.;  the  construction  or  use 
of  the  railway.  On  the  trial  of  the  cause,  the  jury  re- 
turned a  verdict  in  favor  of  the  defendant,  and  a  motion 
for  a  new  trial  having  been  overruled,  judgment  was  en- 
tered on  the  verdict. 

Section  81  of  Chap.  16  of  the  Comp.  Stat.,  provides 
that,  "  Such  corporation  is  authorized  to  enter  upon  any 
land  for  the  purpose  of  examining  and  surveying  its  rail- 
road line,  and  may  take,  hold  and  appropriate  so  much 
real  estate  as  may  be  necessary  for  the  location,  construc- 
tion and  convenient  use  of  its  road,  including  all  necessary 
grounds  for  stations,  buildings,  workshops,  depots,  ma- 
chine-shops, switches,  side-tracks,  turn-tables  and  water- 
stations  ;  all  materials  for  the  construction  and  repair  of 
said  road  and  its  appurtenances  ;  and  a  right  of  way  over 
adjacent  lands,  sufficient  to  enable  such  company  to  con- 
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struct  and  repair  its  road^  and  a  right  to  conduct  water  by 
aqueducts,  and  the  right  of  making  proper  drains ;  Provided^ 
That  the  lands  held,  taken  and  appropriated,  otherwise 
than  by  consent  of  the  owner,  shall  not  exceed  two  hun- 
dred feet  in  width,  except  for  wood  and  water  stations  and 
depot  grounds,  unless  where  greater  width  is  necessary  for 
excavations,  embankments,  or  depositing  waste  earth ;  Pro- 
vided, further,  That  no  appropriation  of  private  property, 
for  the  use  of  any  corporation  provided  for  in  this  subdi- 
vision, shall  be  made  until  full  compensation  therefor  be 
first  made  or  secured  to  the  owners  thereof.'^ 

Eminent  domain  is  the  power  to  take  private  property 
for  public  use.  1  Bouv.  Law  Diet.,  524.  It  is  the  power 
which  remains  in  the  government  to  resume  the  possession 
of  property  upon  making  just  compensation  therefor, 
whenever  the  public  interest  requires  it.  This  right  of  re- 
sumption may  be  exercised  when  required  for  the  public 
good  in  the  construction  of  a  railroad,  public  road,  canal, 
or  other  like  work.  The  right  of  eminent  domain,  how- 
ever, does  not  permit  the  sovereign  power  to  take  the  prop- 
erty of  one  citizen  and  transfer  it  to  another  even  for  full 
compensation.  Beehman  v.  Saratoga,  etc.,  P.  P.  Co.,  3 
Paige's  Ch.,  73.  In  other  words,  the  right  of  eminent 
domain  gives  to  the  l^islature  the  control  of  private  prop- 
erty for  public  uses,  and  for  public  uses  only.  2  Kent's 
Com.,  339,  and  cases  cited.  This  being  the  rule,  the 
property  must  be  used  for  the  purpose  which  justified  its 
taking,  otherwise  it  would  be  a  fraud  on  the  owner  and  an 
abuse  of  power,  and  the  authority  being  in  derogation  of 
private  right,  is  to  be  strictly  construed.  Acting  upon 
these  rules,  the  courts  uniformly  hold  that  where  the  right 
of  way  is  secured  by  condemnation  proceedings  under  the 
statute,  the  title  of  the  stone,  sand,  and  the  like,  remains  in 
the  owner,  and  can  be  used  by  the  corporation  owning  the 
railroad  only  for  purposes  connected  with  its  constmction 
and  use.     It  is  sought  in  this  case  to  apply  the  same  rules 
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to  buildings  upon  the  right  of  way,  which  the  company  was 
compelled  to  purchase  in  order  to  remove  the  same  from 
the  right  of  way  to  construct  the  road.  A  corporation 
would  have  no  right  to  condemn  private  property  for  pub- 
lic use  unless  there  was  an  absolute  necessity  for  such  con- 
demnation, the  language  of  the  statute  being,  "may  take, 
hold  and  appropriate  so  much  real  estate  as  may  be  neces- 
sary for  the  location,  construction  and  convenient  use  of 
its  road.^'  A  company,  therefore,  is  limited  to  such  real 
estate  as  may  be  necessary  ibr  the  purposes  named.  Ver- 
milya  v.  C,  M.  &  St.  F.  R.  R.  Co.,  24  N.  W.  R.,  234, 
and  cases  cited.  Where,  however,  it  is  necessary  to  con- 
demn real  estate  for  public  use,  there  being  buildings  on 
such  property,  the  buildings  thereon  are  a  mere  incident 
to  the  right  to  condemn  real  estate;  that  is,  as  the  pub- 
lic necessity  requires  the  real  estate  for  public  use,  it 
must  take  it  encumbered  with  the  buildings  thereon,  and 
the  owner  must  be  paid  full  compensation  for  the  land  and 
the  buildings,  before  he  can  be  divested  of  his  right  to  the 
same.  And  the  corporation  cannot  apply  the  buildings  to 
any  purpose  inconsistent  with  their  condemnation.  Where, 
however,  it  is  necessary  to  remove  the  buildings  in  order 
to  dear  the  right  of  way  for  the  construction  of  a  railroad, 
and  this  fact  was  well  known  to  the  corporation  and  to  the 
owner  of  the  buildings  when  the  condemnation  proceedings 
took  place,  and  the  owner  was  allowed  full  compensation 
for  such  buildings,  the  fact  that  the  buildings  were  sold  by 
the  corporation  for  the  purpose  of  clearing  the  right  of  way 
and  having  such  buildings  removed  from  the  same,  will 
not  entitle  the  owner  to  claim  them  as  his  own.  The  rea- 
son is,  such  removal  was  in  the  contemplation  of  the  parties 
when  the  condemnation  took  place,  and  was  necessary  to 
the  construction  of  the  public  improvement,  and  it  can 
make  no  difference  to  the  owner  what  disposition  is  made 
of  the  buildings.  The  case  differs  in  that  regard  from  that 
where  stone  or  sand  is  removed  from  the  right  of  way,  be- 
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cause  the  removal  of  the  same  was  not  within  the  contem- 
plation of  the  parties,  nor  necessary  for  the  construction 
and  convenient  use  of  the  road.  In  the  case  under  con- 
sideration the  plaintiff  had  an  option,  one  thousand  dollars 
with  the  right  to  remove  the  bam,  and  thirteen  hundred 
and  twenty-five  if  the  railway  company  was  required  to 
retain  the  barn.  No  appeal  was  taken  from  this  award, 
so  far  as  we  are  aware,  and  its  validity  cannot  now  be  ques- 
tioned. He  has  received  payment  in  full,  apparently,  and 
there  is  no  justice  in  permitting.him  to  still  claim  the  prop- 
erty. It  is  evident  that  the  judgment  of  the  court  below 
is  right,  and  it  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Charles  F.  Eiseley,  plaintiff  in  error  v.  A.  M. 
Spooner  and  Thomas  W.  Lyman,  defendants 
in  error. 

1.  Real  Estate:    conveyakce:    rents  not  accsued.    Rent 

reserved  by  lease  of  real  estate,  and  Dot  accrued  at  the  time  of 
a  conveyance  of  the  reversion,  passes  with  snch  conveyance  to 
the  grantee.  Every  conveyance  of  real  estate  passes  all  the  in- 
terest of  the  grantor  therein,  nnless  a  contrary  intent  can  be 
reasonably  inferred  from  the  terms  used. 

2.     :    :.    CONSTEUCTION.    In  the  construction  of  an 

instrument  conveying  real  estate,  it  is  the  duty  of  the  court  to 
carry  into  effect  the  true  intent  of  the  parties,  so  far  as  such  in- 
tent can  be  collected  from  the  whole  instrument,  and  so  fiar  as 
such  intent  is  consistent  with  the  rules  of  law.  Comp.  Stat, 
1887,  Ch.  73,  Sec.  53. 

8.     :    :    CASE  stated.     On  the  29th  of  April,  1885, 

A  executed  to  B  a  lease  to  certain  real  estate,  for  a  term  of  one 
year  from  March  1,  1885,  the  rent  reserved  being  a  share  of 
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the  crop,  to  be  delivered  on  or  before  Jannary  1, 1886.  Under 
this  lease,  B  took  possession  of  the  premises.  On  the  30th  day 
of  April,  1885,  and  while  the  tenant  was  in  possession,  A  sold 
the  real  estate  to  C,  conveying  the  same  by  warranty  deed 
'*  subject  to  a  lease  which  expires  March  1, 1886. '^  Held,  That 
C  was  entitled  to  the  rent  reserved  ;  the  limitation  in  the  deed 
only  being  intended  as  a  recognition  of  the  rights  of  the  lessee, 
and  a  limitation  npon  the  covenants  of  warranty  contained  in 
the  deed. 

Error  to  the  district  court  for  Dodge  county.  Tried 
below  before  Marshall,  J. 

Brome,  White  &  Mapes,  for  plaintiff  in  error,  cited : 
2  Devlin  Deeds,  Sec.  979.  Famum  v,  Piatt,  8  Pick., 
339.  Moffdi  v.  Armstrong,  40  Iowa,  484.  2  Washburn 
Eeal  Prop.,  602.  Martindale  Conveyancing,  Sec.  109. 
Hall  V.  aty  of  Ionia,  38  Mich.,  493. 

W.  H.  Hunger  and  E,  F,  Gray,  for  defendants  in  error, 
cited:  1  Washburn  Real  Prop.  (3d  Ed.),  452,  452. 
Wilkins  v.  Vashbinder,  7  Watts,  378.  Townsend  r.  hen- 
herr/er,  46  Iowa,  670.  Jackson  v,  Gardiner,  8  Johns., 
393. 

Ree&e,  Ch.  J. 

On  the  29th  day  of  April,  1885,  C.  F.  Eiseley  leased  to 
George  Weigle  certain  real  estate,  for  a  term  beginning  on 
the  1st  day  of  March,  1886,  and  ending  on  the  1st  day  of 
March,  1886.  The  rent  reserved  was  two-fifths  of  all 
Avheat,  barley,  rye,  oats,  and  corn  raised  on  the  premises 
during  the  season  of  1885,  to  be  delivered  on  or  before 
January  1,  1886.  On  the  30th  day  of  April,  1885,  Eise- 
ley, the  landlord,  sold,  and  by  warranty  deed  conveyed, 
the  real  estate  to  defendants,  for  the  consideration  of 
$9,000.  The  land  is  conveyed  "subject  to  a  lease  which 
expires  March  1,  1886.^'  This  language  immediately  fol- 
lows the  description  of  the  property.     At  the  time  of  the 
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execution  of  this  deed,  the  tenant  was  in  possession  of 
the  real  estate.  During  the  year  1886  the  share  of  the 
crop  due  to  the  landlord  was  delivered  to  defendants; 
and  this  suit  is  brought  by  the  vendor,  Eiseley,  for  the 
value  of  the  rent  collected  by  them.  The  cause  was 
tried  by  the  district  court,  which  resulted  in  a  judgment 
in  favor  of  defendants.  Plaintiff  brings  error  to  this 
court. 

The  only  question  involved  in  the  case  is  the  construc- 
tion to  be  placed  upon  the  language  of  the  deed,  referring 
to  the  'lease.  Was  the  rent  reserved  by  the  terms  of  the 
lease,  and  which  was  to  accrue  afiter  the  conveyance,  re- 
served to  the  grantor,  by  the  language  used  in  the  deed,  or 
was  the  grantee  entitled  thereto? 

It  is  contended  by  plaintiff  in  error  that  the  language 
used  constitutes  an  exception  out  of  the  grant — that,  fairly 
construed,  it  means  that  the  grantor  reserves  the  use  of  the 
premises  conveyed,  until  the  1st  of  March,  1886 ;  while 
upon  the  part  of  defendants  in  error  it  is  insisted  that  the 
words  are  not  an  exception,  because  nothing  is  excepted  or 
taken  out  of  the  thing  conveyed,  nor  yet  a  reservation, 
because  nothing  new  is  created  and  reserved  to  the  grantor 
out  of  the  thing  so  conveyed ;  that  it  is  merely  a  recital  of  a 
prior  estate,  then  vested  in  a  third  party,  and,  to  this  extent, 
a  qualification  of  the  covenant  of  warranty  contained  in 
the  deed. 

An  exception  is  said  to  be  a  withdrawal  from  the  oper- 
ation of  the  grant,  of  some  part  of  the  thing  granted  ; 
while  a  reservation  is  of  some  new  thing  issuing  out  of 
what  is  granted.  Thus,  where  real  estate  is  granted,  a 
portion  thereof  may  be  excepted  from  the  terms  of  the 
conveyance,  or  the  trees  or  woods  growing  thereon.  If 
the  exception  be  valid,  the  title  to  the  thing  excepted  re- 
mains in  the  grantor,  the  same  as  if  no  grant  had  been 
made.  A  reservation,  while  not  affecting  the  title  to  the 
thing  granted,  may  reserve  to  the  grantor  a  right  to  the  use 
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or  enjoyment  of  a  portion  thereof,  as  an  easement,  the 
right  to  pass  over,  or  the  like.  Applying  these  rules  to 
the  deed  in  question,  we  are  led  to  conclude  that  the  purpose 
of  the  language  used  was  a  limitation  upon  the  title  con- 
veyed, and  upon  the  covenants  of  warranty.  It  conveyed 
the  land  subject  to  whatever  rights  the  tenant  might  have 
under  his  lease,  but  reserved  to  plaintiff  no  additional  or 
greater  right  than  he  would  have  had,  had  the  words  re- 
ferred to  been  omitted. 

By  the  provisions  of  our  statutes,  every  conveyance  of  real 
estate  shall  pass  all  interest  of  the  grantor  therein,  unless  a 
contrary  intent  can  be  reasonably  inferred  from  the  terms 
used.  Compiled  Statutes  of  1887,  Ch.  73,  Sec.  50.  And 
in  the  construction  of  conveyances  of  real  estate,  or  interest 
therein,  it  shall  be  the  duty  of  the  courts  to  carry  into 
effect  the  true  interest  (intent)  so  far  as  such  intent,  is  con- 
sistent with  the  rules  of  law.     /d..  Sec.  53. 

We  think  it  cannot  be  questioned  that,  as  a  general  rule, 
the  conveyance  of  a  reversion  carries  with  it  the  rent 
accruing  and  Ayecomiug  due  after  such  conveyance.  Upon 
this,  we  think  the  authorities  are  in  harmony,  although  a 
different  rule  would  apply  where  the  rent  was  due  and  re- 
maining unpaid.  See  Moffett  v.  Armstrong^  40  Iowa,  484. 
Abercrombie  V,  Redpath,  1  Clark  (la.),  111.  Van  Driel 
v.  Bosierz,  26  la.,  575.  Tamnsend  r.  Istniberger,  45  Id., 
670.  Wdhina  v.  Vashbinder,  7  Watts  (Pa.),  378.  Cobd 
t\  Gobel,  8  Pa.  St.,  342.  2d  Bouvier's  Law  Dictionary, 
Title  Rent. 

The  lease  to  Weigle  being  nothing  more  than  a  grant  of 
the  temporary  possession  of  the  land,  in  consideration  of 
the  rent  reserved,  gave  him  the  right  of  such  possession 
during  the  term  of  the  lease  or  grant ;  but  while  it  is  true 
that  defendants  could  not  have  questioned  his  right  to  such 
possession,  had  the  deed  contained  no  limitation,  yet  plaint- 
iff would  have  been  bound,  upon  the  covenants  of  his  war- 
ranty, to  account  to  defendants  for  the  value  thereof,  had 


474      SUPREME  CX>URT  OF  NEBRASKA, 

Riley  V.  Melquiflt. 

not  the  clause  been  inserted  in  the  deed.  Following,  there- 
fore, the  direction  of  section  63  of  the  statutes  above  re- 
ferred to,  in  so  construing  the  deed  as  to  carry  into  effect 
the  true  intent  of  the  parties,  we  must  hold  such  to  have 
been  the  purpose  of  the  limitation. 

We  have  carefully  considered  all  the  authorities  referred 
to  by  plaintiff,  as  well  as  others  bearing  upon  the  applica- 
tion of  the  principle  insisted  upon  by  him,  yet  we  are  un- 
able to  adopt  the  conclusion  reached  by  his  counsel^ 
although  the  case  cannot  be  said  to  be  entirely  free  from 
doubt. 

The  judgment  of  the  district  court  is  affirmed. 

JUDGMlftTT  AFFIBMED. 

The  other  judges  ooneur. 
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^  g?        James  E.  Riley  and  Frank  B.  Johnson,  plaintiffs 
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1.  Verdict .    Where  there  is  substantial,  support  to  a  verdict  by 

the  evidence,  the  finding  of  the  jury  wiU  not  be  disturbed.    A^ 
A  N.  Railroad  Company  v.  Jone8j  9  Neb.,  67. 

2.  Trial:   fbaud.  Questionsof  fraud  are  for  the  jury  to  determine, 

in  the  light  of  the  circumstances  surrounding  the  transaction 
complained  of,  as  shown  by  the  testimony. 

3.  Instructions  given  and  refused,  examined,  and  no  prejadicial 

error  found. 

Error  to  the  district  court  for  Douglas  county. 

On  trial  below  before  Neville,  J.,  the  court  gave, 
among  others,  the  following  instructions  to  the  jury,  to 
which  defendants  [plaintiffs  in  error]  excepted : 
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1.  The  plaintiff  sues  to  recover  the  sum  of  five  hun- 
dred dollars,  alleged  to  be  due  plaintiff  from  defendant  as 
a  balance  due  upon  the  assignment  of  a  certain  contract 
with  the  city  of  Omaha. 

2.  The  defendant  answers  and  alleges  that  he  took  an 
assignment  of  the  contract  allied  in  the  petition  of  plaint^ 
iff,  but  also  alleges  that  the  plaintiff  in  that  assignment 
guaranteed  that  the  curbing  and  guttering  stone  to  be  used 
under  said  contract  with  the  city,  so  assigned,  should  be 
furnished  by  the  U.  P.  Company  at  certain  figures,  and  in 
default  of  said  company  to  furnish  said  stone  at  said  figures, 
then  the  plaintiff  Melquist  agreed,  upon  notice  of  such  fail- 
ure, to  either  furnish  said  stone  at  said  figures  or  pay 
whatever  extra  siim  said  Riley  should  be  compelled  to  pay 
for  said  stone.  And  the  defendant  further  says  that  he 
has  been  compelled  to  pay  an  extra  sum,  and  asks  to  offset 
his  damages  against  the  $500  claimed  to  be  due  on  the 
assignment,  and  asks  judgment  against  plaintiff  for  a 
balance. 

3.  The  plaintiff  replies  and  says  that  the  parts  of  the 
contract  of  assignment  which  contain  the  guarantee  of 
prices  of  stone  were  not  read  to  plaintiff  by  defendant  when 
plaintiff  signed  the  same.  That  plaintiff  relied  upon  de- 
fendant to  read  said  contract,  and  that  defendant  practiced 
a  fraud  upon  him,  and  that  plaintiff  did  not  read  the  con- 
tract of  assignment  himself. 

4.  You  are  instructed  that  fi^ud  cannot  be  presumed 
in  this  case,  but  must  be  proven  by  a  preponderance  of 
evidence  by  the  party  allying  the  fraud  before  you  can 
find  in  his  favor. 

6.  If  you  are  satisfied  from  the  evidence  that  Riley 
failed  to  read  the  guarantee  part  of  said  articles  of  assign- 
ment^ and  thereby  intentionally  deceived  the  plaintiff,  and 
plaintiff  relied  upon  said  reading  as  correct,  and  did  not 
know  that  the  assignment  contained  said  guarantee,  or 
should  contain  said  guarantee,  and  was  thereby  deceived 


476       SUPREME  COURT  OF  NEBRASKA, 

Rilejr  ▼.  Melquist 

and  induced  to  sign  said  assignment  when  otherwise  plaint- 
iff would  not  have  so  signed  said  assignment,  then  you 
may  be  justified  in,  and  should  disregard  defendant's  claim 
on  aocount  of  said  guarantee,  and  your  verdict  should  be 
for  plaintiff  for  the  $500,  with  interest  from  the  date  it 
was  payable,  at  seven  per  cent  per  annum,  to  the  first  day 
day  of  this  term. 

7.  On  the  contrary,  if  you  are  not  satisfied  by  the  evi- 
dence that  the  defendant  Riley  intentionally  omitted  to 
read  the  guarantee  parts  of  said  papers  constituting  the 
assignment,  then  the  presumption  is  that  Riley  read  the 
whole  of  the  contract,  and  you  should  find  for  defendant. 
And  if  beyond  this  you  are  satisfied  that  Riley  read  to 
plaintiff  in  his  hearing  the  guarantee  parts  of  said  assign- 
ment, before  the  signing  of  the  same,  and  that  the  parties 
plaintiff  and  defendant  intended  to  sign  an  assignment  with 
such  guarantee  as  the  same  does  contain,  then  you  must 
find  for  defendant.  And  still  further,  if  you  are  satisfied 
from  the  evidence  that  Riley  read  all  the  guarantee  parts 
of  said  contract  to  and  in  the  hearing  of  plaintiff,  and 
plaintiff  sigued  said  assignment,  without  informing  him- 
self as  to  the  meaning  of  the  guarantee  terms,  and  defend- 
ant Riley  intended  no  fraud  on  plaintiff,  then  you  should 
find  for  defendants^  as  plaintiff  should  not  have  so  signed 
without  being  informed,  and  should  suffer  his  own  error. 

And  defendants  below  asked  the  court  to  give  instruc- 
tions on  their  behalf,  which  the  court  refused  to  do,  as 
follows : 

1.  The  plaintiff,  Benjamin  Melquist,  sues  defendants  in 
this  case  for  the  sum  of  $500  alleged  to  be  due  plaint- 
iff for  assigning  defendants  a  certain  contract  which  had  been 
previously  entered  into  by  plaintiff  with  the  city  of  Omaha 
for  curbing  and  guttering  a  part  of  Ninth  street,  for  which 
assignment,  plaintiff  says,  defendants  agreed  to  pay  the  sum 
of  $1,000,  one-half  of  which  was  paid  at  the  time  of  the 
making   of  the  assignment,  and  the  remaining  S500  were 
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to  be  paid  when  said  work  should  be  completed  and  ac- 
cepted by  said  city, 

2.  The  defendants,  answering,  admit  that  they  entered 
into  the  agreement  set  forth  in  plaintiff's  petition,  and  ad- 
mit the  said  $500  sued  for  has  not  been  paid,  but  the  de- 
fendants further  say  that  the  assignment  referred  to  in 
plaintiff's  petition  was  in  writing;  that  by  the  terms 
thereof,  in  consideration  of  said  $1,000  to  be  paid  to 
plaintiff  as  above  stated,  plaiqtiff,  as  an  inducement  to  de- 
fendant to  take  an  assignment  of  said  contract  with  the 
said  city,  represented  and  guaranteed  to  the  defendants  that 
certain  stone  necessary  to  be  used  in  the  curbing  and  gut- 
tering of  said  Ninth  street,  and  known  as  curb-stone  and 
parking  curb,  could  be  purchased  on  board  the  cars  at 
Omalia  at  the  rate  of  25  cents  and  18  cents  per  lineal  foot 
respectively,  and  in  the  event  of  defendants  being  unable 
to  get  said  stone  at  said  guaranteed  prices,  the  plaintiff,  on 
notice  thereof,  would  either  furnish  said  stone  at  said 
prices,  or  pay  back  to  defendants  whatever  said  stone 
should  cost  them  in  excess  of  said  guaranteed  prices.  De- 
fendants further  say  that  they  could  not  get  said  stone  at 
said  guaranteed  prices,  of  which  they  gave  plaintiff  due 
notice,  who  declined,  n^lected,  and  refused  to  furnish  said 
stone  according  to  his  said  agreement;  that  said  stone  cost 
defendants  in  the  aggregate  $2,057  in  excess  of  the  said 
guaranteed  price ;  that  no  part  of  this  sum  has  been  paid 
back  to  defendants,  and  defendants  ask  that  said  sum  be 
set  off  against  plaintiff's  demand  of  $500,  and  for  judg- 
ment against  plaintiff  for  the  difference,  to-wit:  the  sum  of 
81,557. 

3.  The  plaintiff,  replying  to  defendants'  answer,  ad- 
mits that  he  signed  the  contract  of  assignment,  containing 
the  stipulations  and  guarantees  as  to  prices  at  which  stone 
rould  be  purchased,  as  in  said  answer  alleged,  but  says 
that  his  signature  to  said  contract  of  assignment,  being  the 
paper  bearing  date  March  24,  1884,  offered  in  evidence 
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and  marked  Exhibit  **A,"  containing  the  !?aid  guarantee 
as  to  prices  at  which  the  said  stone  could  be  purchased, 
was  procured  through  a  fraud  perpetrated  upon  him  by  the 
defendant  Riley,  who,  in  reading  to  the  plaintiff  said  con- 
tract of  assignment,  intentionally,  willfully,  and  for  the 
purpose  of  cheating  plaintiff,  omitted  to  read  those  parts 
of  said  contract  containing  the  said  guarantee  as  to  price- 
That  the  said  part  of  said  contract  of  assignment  so  omit- 
ted consisted  of  the  following  words,  to-wit :  "  That  curb- 
stone will  be  furnished  F.  O.  B.,  Omaha,  for  25  cents  per 
lineal  foot,  and  parking  curb  not  to  exceed  18  cents  per 
lineal  foot;"  also  the  following  words,  to-wit:  "That  it 
is  mutually  understood  and  agreed  that  in  case  the  said 
stone  curb  and  parking  curb  are  not  furnished  by  the  U. 
P.  Kailrbad  Co.  for  the  prices  above  mentioned,  we  shall 
furnish  the  same  to  said  Riley  and  Co.,  or  pay  them  the 
difference  in  case  they  have  to  pay  more  for  the  material 
needed." 

4..  You  are  instructed  that  the  plaintiff  must  make  out 
his  case  by  a  preponderance  of  evidence  before  you  can 
find  in  his  favor,  and  if  the  evidence  in  your  judgment  is 
equally  balanced,  you  should  find  for  defendants. 

6.  The  jury  are  instructed  that  in  this  case  it  is  the 
presumption  of  the  law  that  when  the  defendant,  James 
E.  Riley,  read  the  papers  or  contracts  offered  in  evidence, 
and  marked  Exhibits  A  and  B,  he  read  them  correctly,  and 
in  full,  and  he  is  entitled  to  the  benefit  of  such  presump- 
tion as  a  matter  of  evidence,  until  it  is  clearly  overthrown 
by  proof. 

6.  The  jury  are  instructed  that  the  law  places  the  bur- 
den of  proof  upon  the  plaintiff  to  establish  the  fraud  which 
he  alleges  defendants  perpetrated  against  him  in  getting 
his  signature  to  the  contracts  or  papers  offered  in  evidence, 
marked  Exhibits  A  and  B,  and  that  before  he  can  recover 
from  defendants  he  must  clearly  prove  such  fraud  by  a 
preponderance  of  evidence. 
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7.  If  the  jury  believe  from  the  evidence  that  the  con- 
tracts or  papers  put  in  evidence,  marked  Exhibits  A  and 
B,  were  read  in  full  and.  correctly,  by  the  defendant,  James 
E.  Riley,  and  after  such  reading,  the  plaintiff  signed  the 
same,  he  is  legally  bound  tliereby,  and  the  defendants  are 
entitled  to  a  verdict  in  their  favor,  upon  their  counter- 
claim ;  provided  it  also  appears  from  the  evidence,  that 
defendants  gave  plaintiff  notice  of  their  inability  to  get 
said  stone  at  the  guaranteed  prices;  that  plaintiff  has  since 
declined  and  refused  to  furnish  said  stone,  and  has  not 
paid  the  defendants  the  difference  between  tiie  actual  cost 
thereof,  and  what  they  would  have  cost  at  the  guaranteed 
prices. 

9.  If  the  jury  find  for  the  plaintiff  at  all,  it  must  be 
on  the  ground  that  defendants  perpetrated  the  fraud 
charged  and  complained  of  by  the  plaintiff.  They  will 
not  be  warranted  in  finding  for  plaintiff  on  a  supposi- 
tion or  surmise  that  defendants  perpetrated  some  other  or 
different  fraud  from  that  charged. 

J,  T,  Moriarty  and  W.  8.  Shoemaker,  for  plaintiffs  in 
error,  on  admission  of  evidence,  cited:  Xenia  Bank  t?. 
Stewart,  114  U.  S.,  224,  231.  Nicholson  v.  Waful,  70  N. 
Y.,  604.  Baird  v.  Gillett,  47  Id.,  186.  On  instructions 
given.  8,  C,  R.  R.  v.  Bromn,  13  Neb.,  317.  B.  *.  M. 
R.  R.  V.  8chluntz,  14  Id.,  421.  Dassler  v.  Wisley,  32 
Mo.,  498.     Bradshaw  v.  Wayfidd,  24  Tex.,  482." 

Congdon,  Clarkson  &  Hunt  and  N.  J.  Burnham,  for 
defendant  in  error,  cited  :  Cole  Bros.  v.  Williams ,  12  Neb., 
440.  Fitzgerald  v.  Fitzgerald,  16  Id.,  414.  Monteith  v. 
Box,  4  Neb.,  166.     Winchester  v.  Charter,  102  Mass.,  276. 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  county  court  of  Doug- 
las county.     Upon  trial  a  judgment  was  rendered  in  favor 
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of  defendant  in  error,  plaintiff  there,  from  which  plaintiffs 
in  error  appealed.  The  cause  was  tried  in  the  district 
court,  resulting  in  a  similar  judgment ;  and  defendants 
now  bring  the  cause  to  this  court  by  proceedings  in  error. 
It  is  alleged  in  the  petition  that  defendant  in  error,  who 
was  plaintiff  below,  entered  into  a  contract  with  the  city 
of  Omaha,  for  curbing  and  guttering  a  portion  of  Ninth 
street  in  said  city,  and  that  on  the  29th  of  March,  1884, 
in  consideration  of  $1,000,  he  assigned  his  contract  to 
plaintiffs  in  error.  Five  hundred  dollars  of  the  consider- 
ation was  paid  in  cash,  the  other  $500  to  be  paid  when 
the  contract  was  completed,  and  accepted  by  the  city.  It 
IS  alleged  that  the  work  was  completed  and  accepted  on 
the  1st  of  October,  1884,  but  that  plaintiffs  in  error  had 
refused  to  pay  the  unpaid  part  of  the  purchase  price  of  the 
contract.  By  the  answer,  the  assignment  of  the  contract 
to  plaintiffs  in  error  is  admitted,  but  it  is  alleged  that,  as 
an  inducement  to  plaintiffs  in  error  to  take  an  assignment 
of  the  contract,  defendant  in  error  represented  and  guar- 
anteed to  them  that  certain  stone  to  be  used  for  curbing 
and  guttering  could  be  purchased  in  Omalia  at  the  rate  of 
18  cents  per  lineal  foot,  for  what  is  called  park  curbing, 
and  25  cents  for  curb-stone ;  and  that  in  case  said  stone 
could  not  be  purchased  for  such  prices,  defendant  in  error 
would  furnish  the  same  or  pay  to  plaintiffs  in  error  the 
difference,  in  case  they  had  to  pay  more;  and  that,  relying 
upon  said  guarantee,  plaintiffs  in  error  took  the  assign- 
ment and  entered  upon  the  contract.  But  that  they  were 
unable  to  purchase  the  stone  at  the  prices  named,  and  ujK)n 
notice  to  defendant  in  error  he  failed  to  furnish  the  same, 
and  that  they  were  compelled  to  pay  a  greater  price,  by 
which  they  were  damaged  in  the  sum  of  $2,057,  which 
they  sought  to  set  off  against  plaintiff's  demand.  It  is 
alleged  that  the  assignment  was  made  on  the  24th  of 
March,  1884,  a  copy  of  which  alleged  assignment  is  at- 
tached to  the  answer  as  an  exhibit,  and  is  as  follows: 
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"Omaha,  Neb.,  March  24,  1884,  In  consideration  of 
one  dollar  to  us  in  hand  paid  by  J.  E.  Riley  &  Ck).^  of 
Omaha,  Nebraska,  the  receipt  of  which  is  hereby  acknowl- 
edged, we  hereby  agree  to  sell,  transfer,  and  assign  to  the 
said  Riley  &  Co.  the  contract  awarded  to  us,  for  curbing 
and  guttering  Ninth  street,  city  of  Omaha,  for  the  sum  of 
one  thousand  dollars  ($1,000),  one-half  cash,  and  one-half 
when  contract  is  completed  (and  paid  for),  and  we  hereby 
guarantee  that  curb-stone  will  be  furnished,  F.  O.  B., 
Omaha,  for  25  cents  per  lineal  foot,  and  parking  curb  at 
a  price  not  to  exceed  18  cents  per  lineal  foot.  It  is  mu- 
tually agreed  and  understood  that  in  case  the  said  stone 
(curb  and  parking  curb)  are  not  furnished  by  the  U.  P.  R. 
R.  Co.  for  the  prices  above  mentioneil,  we  shall  furnish 
the  same  to  the  said  Riley  &  Co.,  or  pay  them  the  dif- 
ference, in  case  they  have  to  pay  more  for  the  material 
needed. 

"Be^'j.  Melquist  &  Co.'' 

To  this  answer  a  reply  was  filed,  by  which  defendant 
in  error  alleged  that  he  did  sign  the  agreement  with  plaint- 
iffs in  error,  dated  March  24,  1884,  but  that  his  signature 
thereto  was  obtained  by  fraud  and  misrepresentation  on 
the  part  of  plaintiffs  in  error ;  that  the  same  was  written 
by  plaintiffs  in  error  and  pretended  to  be  read  to  him 
by  them,  and  that  he   trusted   to  the  true  and  correct 
reading  of  the  contents  by  plaintiffs  in  error,  but  that  in 
reading  the  same,  plaintiffs  in  error  intentionally  omitted 
and  avoided  reading  'that  part  referring  to  the  guarantee 
of  prices;  that  he  had  no  knowledge  at  that  time  of  the 
meaning  of  the  letters  "F.  O.  B."  (free  on   board),  and 
that  the  contract  was  not  consummated  until  the  29th  day 
of  the  same  month,  when  another  assignment  and  written 
oontract  was  entered  into  between  them ;  that  at  that  time 
plaintiffs  in  error  presented  a  contract  containing  substan- 
tially the  same  guarantee,  which  defendant  in  error  refused 
to  sign ;  that  said  contract  was  then  destroyed  and  another 
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one  written  by  plaintiffs  in  error,  in  which  a  reference  was 
made  to  certain  other  agreements  before  that  time  entered 
into,  but  that  the  contract  was  prepared  and  signed  in  a 
hurry,  was  read  to  defendant  in  error  by  plaintiffs  in  error, 
and  in  the  reading  of  which  plaintiffs  in  error  again 
omitted  the  reference  to  the  prior  agreements.  The  as- 
signment and  contract  made  upon  the  29th  of  March,  was 
as  follows : 

"  Omaha,  Neb.,  March  29th,  1884.  In  consideration 
of  one  dollar,  to  me  in  hand  paid  by  J.  E,  Riley  &  Co., 
the  receipt  of  which  is  hereby  ackno\>iledged,  I  hereby 
sell,  assign,  transfer,  and  deliver  to  said  J.  E.  Riley  & 
Co.,  a  certain  contract  awarded  to  me  by  the  city  of 
Omaha,  Feb.  29th,  1884,  and  the  said  Riley  &  Co.  are 
hereby  entitled  to  all  emoluments  and  profits  arising 
under  the  said  contract,  by  whomsoever  prosecuted. 

"This  assignment  is  made  agreeable  and  in  conformity 
to  certain  other  agreements  heretofore  entered  into  with 
reference  thereto,  in  which  are  stipulated  considerations  of 
transfer,  time  of  payment,  etc.,  which,  when  such  payment 
has  been  made,  and  suitable  bond  executed  and  delivered, 
I  agree  to  place  the  said  Riley  &  Co.  in  the  full  possession 
of  the  said  contract,  with  full  power  to  go  on  and  prosecute 
the  said  work,  without  hindrance,  to  completion. 

"Benjamin  Melquist. 

"F.  B.  Johnson,  Witness  to  signature." 

The  questions  involved  in  the  case  before  us  are,  to  a 
great  extent,  questions  of  fact,  peculiarly  for  the  jury  to 
determine,  and  as  has  been  often  said,  we  cannot  undertake 
a  re-examination  of  questions  of  fact  upon  conflicting  testi- 
mony. The  jury,  by  their  verdict,  have  said  that  the  theory 
presented  by  plaintiff  below  was  the  correct  one,  and  with 
their  finding  we  cannot  interfere.  This  may  have  been  upon 
the  idea  or  theory  that  the  first  assignment,  dated  Man»h 
24th,  was  obtained  by  fraud,  and  did  not  represent  the 
actual  contract,  or  that  the  contract  was  in  fact  not  made 
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until  the  29th,  and  that  the  agreement  of  the  29th  supeN 
fieded  that  of  the  24th.  In  either  case,  the  verdict 
would  have  to  stand. 

Some  objections  are  made  to  the  rulings  of  the  trial 
<30urt,  in  the  admission  and  rejection  of  testimony,  which 
we  will  briefly  notice.  It  is  shown  by  the  evidence  that 
there  was  considerable  of  conversation  between  the  parties 
to  the  suit,  prior  to  the  execution  of  the  assignment,  as  to 
the  probable  cost  of  stone  in  Omaha.  That  both  parties 
filed  bids  with  the  board  of  public  works  upon  this  pro- 
posed improvement. 

The  bid  of  defendant  in  error  being  for  "curbing,  fur- 
nishing, and  setting,  per  lineal  foot,  $1.19."  For  "Two 
foot  gutter  and  six  inch  park  curbing,  per  lineal  foot, 
$1.10,"  to  be  made  of  Colorado  sandstone.  For  the  same 
material,  plaintiffs  in  error  filed  a  bid  of  $1.29  and  $1.54, 
respectively.  There  appears  to  have  been  ample  testimony 
introduced  that,  at  the  time  of  making  of  the  bids,  and  at 
the  time  of  the  subsequent  assignment  of  this  contract  to 
plaintiffs  in  error,  both  parties  were  acquainted  with  the 
cost  of  stone,  and  that  they  together  went  to  the  office  of  the 
general  freight  agent  of  the  Union  Pacific  Railroad  Com- 
pany and  inquired  as  to  prices.  This  latter  testimony  was 
introduced  by  defendant  in  error,  of  which  plaintiffs  in  error 
now  complain.  It  is  claimed  that  this  testimony  was  ir- 
relevant and  incompetent,  because  it  was  not  shown  that  the 
freight  agent  nor  the  telegraph  operator,  to  whom  reference 
is  made,  knew  anything  about  the  prices  of  stone.  Con- 
versations with  the  general  freight  agent  were  had  in  the 
presence' of  plaintiff  and  defendants.  In  that  conversation 
they  were  referred  to  the  telegraph  operator,  who  had 
received  a  telegram  from  the  superintendent  of  quarries^ 
in  Colorado,  giving  prices  of  stone  at  the  quarries.  By 
this  the  knowledge  of  the  parties  was  shown  of  the  impos- 
sibility to  furnish  stone  in  Omaha  at  the  prices  named  in 
the  agreement  made  March  24th.     As  bearing  upon  the 
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question  of  deception,  and  as  sustaining  the  theory  of  the 
case  as  presented  by  defendant  in  error,  such  testimony  was 
competent, 

A  number  of  exceptions  of  the  same  character  are 
strongly  urged  upon  the  consideration  of  this  court.  We 
have  carefully  read  the  briefs  and  the  whole  record,  and 
must  dismiss  this  part  of  the  case  with  the  statement  that 
we  have  been  unable  to  find  any  such  prejudicial  error  in 
the  record,  as  would  require  a  reversal  of  the  judgment. 

Objection  is  made  to  instructions  given  to  the  jury  by 
the  court,  and  to  the  court's  refusal  to  give  those  asked  by 
plaintiffs  in  error.  There  were  nine  instructions  given  by 
the  court,  on  its  own  motion.  Seven  of  these  are  now  at- 
tacked as  having  been  erroneously  given.  Plaintiffs  in 
error  presented  ten  instructions,  none  of  which  were  given. 
The  rulings  of  the  court,  in  refusing  to  give  eight  of  which^ 
are  now  assigned  for  error.  It  must  be  apparent  that  a 
separate  examination  and  discussion  of  each  of  these  in- 
structions cannot  be  here  entered  upon  without  extending 
this  opinion  to  an  unreasonable  length,  and  it  must  be 
omitted.  These  instructions  have  been  carefully  read  and 
examined  in  the  consultation  roomi,  by  all  the  members 
of  the  court,  and  it  is  agreed  that  no  error  which  calls  for 
the  reversal  of  the  case  is  found.  The  instructions  given 
by  the  court  on  its  own  motion  fairly  and  reasonably 
presented  the  case  to  the  jury,  by  the  application  of 
proper  legal  rules  to  the  evidence.  The  issues  involved 
in  the  case,  which  were  few,  were  sufficiently  stated. 
When  taken  as  a  whole,  no  valid  objection  can  be  found  to 
them.  Those  requested  by  plaintiffs  in  error  wfere  more 
elaborate  and  covered  the  same  ground,  and  while  they 
might  have  all  been  given  without  violating  any  legal 
rule,  yet  they  would  have  left  the  case  in  substantially  the 
same  condition  as  it  was  when  submitted  to  the  jury. 

It  is  insisted  that  the  verdict  of  the  jury  is  against  the 
clear  weight  of  evidence.     In  support  of  this  contention. 
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quite  a  logical  argument  is  presented  by  counsel  for  plaint- 
iffs in  error,  but  upon  a  careful  examination  of  the  whole 
case  we  cannot  so  hold. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


John  Mordhorbt,  plaintiff  in  ebbob,  v.  Ben 
Reynolds  and  Enob  A.  Bbonson,  defendants 

IN  EBBOB. 

1.  Trial:  findikos  on  qubbtioks  of  fact.  Where  the  oonntjr 
court,  in  a  proceeding  institnted  nnder  the  pxDvUions  of  section 
602  of  the  civil  code,  upon  sufficient  evidence,  seta  aside  a  judg- 
ment rendered  thereon,  as  having  heen  obtained  by  fraud,  and 
its  decision  is  sustained  by  the  district  court  upon  proceedings 
in  error,  the  findings  of  such  courts  will  not  be  molested  upon 
questions  of  fact. 

3.  Praotiee  in  County  Courts:  continuance:  fbaudu- 
LBNT  JUDGMENT.  Where,  during  the  pendency  of  an  action  in 
the  county  court,  in  a  term  case,  the  plaintiff  and  defendant 
enter  into  a  verbal  agreement  that  the  cause  shall  be  continued, 
and  in  violation  of  such  agreement  the  plaintiff,  without  notice 
to  defendant,  fraudulently  procures  a  judgment  to  be  rendered, 
the  decision  of  the  county  court  in  granting  a  new  trial  will  be 
sustained. 

Ebbob  to  the  district  court  for  Gage  county.  Tried 
below  before  Bboady,  J. 

T.  D.  Cobbeyy  for  plaintiff  in  error. 

Defendant  guilty  of  gross  laches,  and  not  entitled  to  re- 
lief. Covington  v,  Sargent,  27  Ohio  State,  233.  Pope 
V.  Hooper,  6  Neb.,  179.  Young  v.  Morgan,  9  Id.,  173. 
Setting  aside  judgment  during  term  at  which  rendered  is 
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discretionary,  but  alUer  as  to  setting  aside  after  term 
closed.  Smith  v,  Pinney,  2  Neb.,  145.  Stuckslager  v^ 
McKee,  40  Iowa,  212.     MiUer  v.  Albaagh,  24  Id.,  128. 

A,  D.  McCandless,  for  defendants  in  error,  cited :  Hartley 
V.  Dorr  &  Co.,  15  Neb.,  451.  McLaughlin  v.  Sandusky, 
17  Id.,  110.     Hansen  v.  Bergquist,  9  Id.,  269. 

Keese,  Ch.  J. 

A  brief  statement  of  the  facts  upon  which  this  case  is 
based  may  be  made  as  follows :  On  the  22d  day  of  March^ 
1 887,  plaintiff  in  error  commenced  an  action  against  de- 
fendants in  error,  in  the  county  court  of  Gage  county. 
Personal  service  of  summons  was  made  on  defendant  Rey- 
nolds, the  service  upon  Bronson  being  made  by  leaving  a 
certified  copy  at  his  usual  place  of  residence,  he  being  at 
that  time  in  the  state  of  New  York.  The  answer  day  was 
on  Monday,  April  4,  1887.  No  answer  was  filed  and  no 
action  taken  in  the  case  until  April  15th,  when  plaintiff 
appeared  with  his  proof  and  procured  a  default  to  be  en- 
tered against  defendants  and  judgment  in  his  favor  for 
$700.  On  the  13th  of  July,  defendants  in  error  filed  a 
petition  in  the  county  court,  by  which  they  sought  to  pro- 
cure the  judgment  to  be  set  aside  and  vacated,  alleging  as 
grounds  therefor  that  it  had  been  obtained  by  fraud. 
Upon  a  hearing  by  the  county  court  the  application  to  set 
aside  the  judgment  was  sustained,  and  the  cause  set  down 
for  trial.  To  this  order  plaintifi^  excepted,  and  removed 
the  case  to  the  district  court  by  proceedings  in  error. 
Upon  a  hearing  in  that  court  the  decision  of  the  county  court 
was  affirmed,  and  plaintiff  brings  the  cause  to  this  court 
by  like  proceedings. 

The  alleged  fraud  consisted,  as  claimed  by  defendants, 
in  the  fact  that,  prior  to  the  rendition  of  the  judgment,  a 
verbal  agreement  was  made  between  defendant  Reynolds 
and  plaintiff,  that  the  trial  should  be  postponed  until  a 
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subsequent  time,  to  be  agreed  upon  by  the  parties.  This 
agreement  was  alleged  to  have  been  made  in  view  of  the 
fact  that  defendant  Bronson  was  absent.  That  defendants 
relied  upon  this  agreement,  but  that  plaintiff,  in  violation 
thereof,  without  further  notice  to  defendants,  and  in  fraud 
of  their  rights,  procured  the  rendition  of  the  judgment. 
This  alleged  agreement  is  denied  by  plaintiff  in  error,  but 
was  testified  to  by  defendant  Reynolds.  There  was  a  di- 
rect conflict  in  the  testimony,  and  upon  the  question  of 
fact  we  must  allow  the  decision  of  the  county  court,  fol- 
lowed by  that  of  the  district  court,  to  stand. 

It  is  insisted  by  plaintiff  in  error  that  defendants  have 
been  guilty  of  gross  laches,  and  that  they  are  not  entitled 
to  any  relief  in  this  action.  And  further,  that  had  it  been 
the  agreement  between  plaintiff  and  defendants  that  the 
cause  should  be  continued  until  a  subsequent  time,  that 
such  agreement  should  have  been  in  writing,  and  that  a 
verbal  agreement  therefor  should  not  be  enforced. 

As  to  the  laches  of  defendants  in  error,  we  do  not  think 
any  has  been  shown.  The  judgment  was  rendered  on  the 
15th  day  of  April.  Upon  the  13th  day  of  July  this  pro- 
ceeding was  instituted.  It  was  stated  upon  the  argument, 
and  admitted,  that  immediately  upon  the  return  of  defend- 
ant Bronson  from  New  York,  he  instituted  proceedings  for 
the  purpose  of  setting  aside  the  judgment,  and  in  which 
the  decision  of  the  district  court  was  against  him,  and  im- 
mediately thereafter  this  proceeding  was  instituted.  We 
think  it  quite  probable  that  had  that  proceeding  not  been 
instituted,  this  would,  under  the  circumstances  of  the  case, 
have  been  in  time.  But  that  question  does  not  necessarily 
arise,  as  it  is  admitted  that  within  a  very  short  time  after 
the  rendition  of  the  judgment  a  proceeding  was  instituted 
to  cause  its  vacation. 

This  action  is  not  for  the  purpose  of  enforcing  a  verbal 
agreement,  and  the  rule  contended  for  by  plaintiff  in  error 
can  not  be  applied,  even  though  it  were  necessary  that 
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such  agreements^  in  order  to  their  enforoement,  be  in 
writing.  The  basis  of  the  action  is,  that  plaintiff,  by  agree- 
ing with  defendants  to  the  continuance  of  the  case,  induced 
them  to  remain  passive,  while  he,  in  violation  of  that 
agreement,  and  without  notice  to  them,  procured  the  judg- 
ment to  be  rendered.  If  it  was  true,  as  was  found  by  the 
county  and  district  courts,  that  that  agreement  was  made, 
then,  we  think,  there  is  no  doubt  but  that  defendants 
would  be  entitled  to  the  relief  sought  by  them. 

In  Keeler  v.  Eldon,  22  Neb.,  310,  the  plaintiff  was  a 
resident  of  the  state  of  Nebraska,  but  went  to  the  state  of 
Wisconsin  upon  a  visit,  and  while  there  was  sued  by  the 
defendant.  The  parties  met,  and  in  a  conversation  which 
ensued,  plaintiff  informed  defendant  that  the  claim  upon 
which  the  action  was  based  had  been  paid.  Upon  his  at- 
tention being  called  to  the  circumstances  of  the  payment, 
defendant  admitted  that  the  payment  had  been  made,  and 
informed  plaintiff  that  he  need  pay  no  further  attention  to 
the  suit,  that  he  would  cause  the  same  to  be  dismissed. 
The  plaintiff,  relying  upon  this  agreement,  returned  to 
Nebraska,  The  defendant,  in  violation  thereof,  procured 
a  judgment  to  be  rendered.  After  the  rendition  of  the 
judgment  a  transcript  thereof  was  sent  into  this  state,  upon 
which  an  action  was  brought,  and  it  was  held  that  the 
defense,  that  the  judgment  was  obtained  by  fraud,  could 
be  maintained,  and  if  true,  defeat  the  action,  notwithstand- 
ing the  agreement  was  not  in  writing.  This,  we  think,  is 
in  full  accord  with  the  decisions  of  the  courts  upon  that 
subject.  The  action  of  the  county  court  was  in  the  interest 
of  justice.  If  plaintiff  has  a  valid  cause  of  action,  it  can 
be  there  maintained.  If  he  has  not,  it  is  to  be  presumed 
that  he  would  not  desire  a  judgment  thereon. 

The  decision  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


f 
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James  K.  Lane^  PLAiismrp  in  error,  v.  Ezra  S. 

Abbott,  dependant  in  error.  &  «^l 

1.  Xyeotment.  In  order  that  a  plaintiff  may  reoover  real  estate 
in  an  action  of  ejectment,  bis  description  of  the  land  in  dispate 
mtst.be  snob  as  would  enable  a  competent  snrreyor  to  locate  it 
by  referring  to  deeds,  writings,  or  known  objects  by  wbicb  the 
exact  land  can  be  identified. 


^.     :    DB8CBIPTIOK  OF  PBOPKBTT.     Plaintiff  claimed    the 

possession  of  certain  lots  and  blocks  in  Lane's  addition  to 
Pleasant  Hill,  describing  them  by  their  nnmbers.  The  addition 
was  snrreyed  and  platted  in  1971,  after  which  the  proprietor 
sold  the  lots  described  in  plaintiff's  petition,  and  which  had, 
by  megne  conyeyanoes,  been  transferred  to  plaintiff.  The  plat 
is  described  by  the«record  as  being  sonth  and  west  of  the  orig- 
inal town  of  Pleasant  Hill,  "on  south-east  }  of  section  9,  town 
seven  (7),  range  three  (3)  east,  Saline  coanty,  Nebraska.''  No 
other  description,  location,  or  monuments  are  given.  There  is 
no  plat  of  the  original  town  of  Pleasant  Hill.  The  certificate 
of  the  snrreyor  described  it  as  "  part  N.£.  i  S.£.  i,  Sec.  9,  T.  7, 
R.  3  east.  ♦  *  W.  C.  50  links,  S.N.E.  corner  of  S.E.  J, 
walnut  stake  2  inches  square,  one  foot  long,  var.  10^  3(K  east." 
No  other  description  or  monuments  are  given.  In  1877  the  pro- 
prietor sold  and  conveyed  to  defendant  the  land  on  which  the 
survey  had  been  made,  describing  it  by  the  government  survey, 
and  not  as  a  platted  town.  At  that  time,  and  prior  thereto, 
the  land  was  used  as  a  farm,  and  has  been  so  used  by  defendant 
since  his  purchase,  until  the  commencement  of  this  action.  It 
was  Held,  That  as  the  lots  were  incapable  of  identification, 
plaintiff  could  not  recover. 

Error  to  the  district  court  for  Saline  county.     Tried 
telow  before  Morris,  J. 

Hastings  &  McGintie,  for  plaintiff  in  error,  cited: 
Weeping  Water  v.  Reed,  21  Neb.,  266.  Coats  v.  Taft,  12 
Wis.,  388.  Smith  v.  Dean,  15  Neb.,  435.  Vose  v.  Brad- 
street,  27  Me,,  156.  5  Wash.  Real  Prop.  (5th  Ed.),  434. 
Andrews  v.  Murphy,  12  Gra.,  431.  Haihatcay  v.  Evans, 
108  Mass.,  270.     Blaney  v.  Rice,  20  Pick.,  64. 
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Abbott  &  Abbott  (Robert  Ryan  with  them),  for  defend- 
ant in  error,  cited:  2  Devlin  Deeds,  Sec  1011.  Archi- 
bald V.  DaviSf  6  Jones  Law,  324.  Z7.  8.  v.  King,  3  How.,. 
773.  Deery  v.  Cray,  10  Wall.,  270.  OampbeU  v.  John- 
son, '44  Mo.,  247.     Bailey  v.  WhUe,  41  N.  H.,  337. 

Reese,  Ch.  J. 

This  was  an  action  in  ejectment,  for  the  possession  of 
certain  lots  and  blocks  in  William  H.  Lane's  addition  to 
Pleasant  Hill,  in  Saline  county. 

The  cause  was  tried  to  the  district  court,  and,  a  judg- 
ment being  rendered  in  favor  of  defendant,  plaintiff  prose- 
cutes error  to  this  court. 

A  number  of  questions  are  presented  for  decision,  but,, 
in  our  opinion,  it  is  necessary  to  examine  but  one;  and 
that  is,  whether  there  was  sufficient  proof  of  the  identity 
of  the  real  estate  involved  to  entitle  plaintiff  to  a  judgment. 
We  think  there  was  not.  Both  parties  claim  from  the  same 
common  grantor,  William  H.  Lane.  A  deed  to  defendant 
was  executed  by  Lane  and  wife  on  the  16th  day  of  March, 
1877,  which  includes  the  following  described  real  estate, 
to-wit : 

"All  that  part  of  the  south-east  quarter  (S.  E.  J)  of 
section  No.  nine  (9),  in  township  No.  seven  (7)  north  of 
range  No.  three  (3)  east  of  the  6th  P.  M.,  described  as  fol- 
lows, to-wit :  Commencing  at  the  north-west  (N.  W.)  cor- 
ner of  said  south-east  quarter  (S.  E.  J);  thence  south 
one  hundred  and  sixty  (160)  rods,  to  tlie  south  line  of  said 
section ;  thence  east  on  said  south  line  one  hundred  and 
thirty -two  (132)  rods;  thence  north  one  hundred  and  sixty 
(160)  rods  to  the  center  line  of  said  section ;  thence  west 
one  hundred  and  thirty-two  (132)  rods  on  said  center  line 
to  the  place  of  beginning.  Also  the  south-east  quarter 
(S.  E.  J)  of  the  south-west  quarter  (S.  W.  J)  of  said  sec- 
tion.    Also  the  north  half  (N.  J)  of  the  north-east  (N.  E.  J> 
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quarter  of  section  number  sixteen  (16),  town  number  7 
north  of  range  number  three  (3)  east  of  the  6th  P.  M.  All 
of  said  land  lying  and  being  in  Saline  county,  Nebraska/' 

Plaintiff's  title  consists  of  conveyances  executed  by  Wil- 
liam H.  Lane  to  various  persons,  to  whom  the  several  lots 
seem  to  have  been  sold  prior  to  the  conveyance  of  W.  H, 
Lane  to  defendant,  and  through  conveyances  from  such 
purchasers*  to  himself. 

It  is,  perhaps,  true  that  on  the  4th  day  of  August,  1871^ 
W.  H.  Lane  platted  a  part  of  this  land  as  his  addition  to 
Pleasant  Hill,  the  certificate  of  the  county  surveyor  and  of 
the  plattors  being  as  follows : 

"William  H.  Lane's  First  Addition  to  Pleasant  Hill. 
Pleasant  Hill  is  situated  south  and  west  of  the  original 
town  plat  of  said  town,  on  south-east  quarter  of  section 
nine,  town  seven  (7),  range  three  (3)  east.  Saline  county, 
Nebraska.  The  addition  includes  blocks  No.  1,  2,  3,  4,  5, 
6,  7,  8,  9,  10,  11,  12,  13,  and  14,  and  part  blocks  15,  16,  • 
17,  18,  19,  and  20.  Blocks  are  sixteen  rods  square,  streets 
five  (6)  rods  wide,  except  Eighth  street,  Sixth  street  south  of 
Franklin  street,  and  Franklin  west  of  Sixth,  which  are 
two  and  a  half  rods  wide ;  alleys,  one  rod  wide ;  lots, 
four  (4)  by  seven  (7J)  rods,  except  lots  one  (1)  and  six 
(6)  in  part  block  15,  lots  one  (1)  and  six  (6)  in  part 
block  sixteen  (16),  and  lots  one  (1)  and  six  (6)  in  part 
block  17,  which  are  two  and  a  half  by  seven  and  a  half 
rods;  and  lots  1  and  2  in  block  3,  lots  1  and  2  in  block  4, 
lots  1  and  2  in  block  5,  and  lots  1  and  2  in  block  6,  which 
are  8  by  16  rods  square.  The  chainmen  being  duly  sworn, 
J.  K.  Lane  and  Walter  Smith. 

"G.  B.  Van  Liew. 
^^  Deputy  County  Surveyor, 

"We,  W.  H.  Lane  and  Annie  R.  Lane,  his  wife,  hereby 
certify  that  we  are  the  legal  owners  of  the  above  described 
land,  on  which  W.  H.  Lane's  first  addition  to  the  town  of 
Pleasant  Hill  is  situated,  and  that  the  above  description, 
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as  represented  by  the  accompanying  plats,  is  according 
to  our  desire  and 'intention^  and  we  hereby  relinquish  all 
our  right  and  title  to  all  streets,  alleys,  parks,  and  com- 
mons set  apart  for  public  use. 

"Signed  this  fourth  day  of  August,  a.d.  1871. 

«W.  H.  Lane, 
"Annie  K.  Lane. 
"In  presence  of: 
"F.L.  Morse.'' 

By  these  certificates  it  appears  that  William  H.  Lane's 
first  addition  to  Pleasant  Hill  is  situated  on  the  south  and 
west  of  the  original  town  plat  of  Pleasant  Hill,  on  "south- 
east J  of  section  9,  town  7,  range  3,  in  Saline  county." 
The  plat  accompanying  the  certificate  makes  no  mention  of 
the  town  of  Pleasant  Hill,  and  we  are  left  in  the  dark  as 
to  the  location  of  the  platted  portion  6f  the  section  referred 
to.  But  it  is  contended  that  if  the  addition  lay  south  and 
west  of  the  original  town  plat  we  must  presume  that  it 
was  adjoining  the  town  plat,  it  being  an  "addition'' 
thereto.  While  not  deciding  that  this  presumption  exists, 
we  may  assume  that  it  does,  and  then  we  must  refer  to  the 
original  dedication  of  Pleasant  Hill.  We  here  quote  the 
certificates  of  the  county  surveyor  and  the  plattors,  W.  H. 
Lane  and  wife,  which  are  as  follows : 

"^Pleasant  Hill.'  Part  N.E.  i  S.E.  J,  Sec.  9,  T.  7,  R. 
3  east,  blocks  16  rods  square,  alleys  one  rod  wide,  lots  4 
by  7J  rods,  streets  82J  feet  wide,  scale  8  rods  to  the  inch, 
W.  0.  50  links  S.  N.E.  corner  of  S.E.  },  walnut  stake  2 
inches  square  one  foot  long,  Var.  10°  30'  east. 

"  I  do  hereby  certify  that  I  have  accurately  surveyed 
the  above  described  ^  Pleasant  Hill,'  and  the  streets,  alleys, 
blocks,  and  lots  are  well  and  accurately  staked  oS  and 
marked  as  described  on  the  above  plat. 

"  Tobias  Castor, 

"  Surveyor." 
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"  Know  all  men  by  these  presents,  that  we,  W.  H.  Lane 
and  A.  R.  Lane,  his  wife,  hereby  relinquish  all  their  right, 
title,  interests  of  streets,  alleys,  avenues,  squares,  parks, 
and  commons  for  public  purposes,  of  the  above  described 
Pleasant  HilJ,  and  that  at  the  ensealing  of  these  presents 
we  are  die  legal  owners  of  the  N.E,  J  of  the  S.E.  J  of  Sec. 
9,  township  7  north  of  range  3  east,  upon  which  the 
above  described  Pleasant  Hill  is  situated.  In  witness 
whereof  we  have  hereunto  set  our  hands  and  seals  this  25th 
day  of  May,  1868: 

"W.  H.  Lane,  [seal.] 
"An.  R.  Lane,  [seal.] 
"Signed  in  presence  of 

"  Tobias  Castor.'* 

There  is  no  plat  accompanying  these  certificates,  and  none 
is  shown  by  the  records  of  Saline  county.     Referring  to 
the  certificate  of  the  surveyor,  and  of  the  plattors,  we  are 
informed  that  the  surveyed  land  is  a  part  of  the  N.E.  ^ 
of  the  S.E.  J  of  section  9,  town  7,  range  3  east.     No  fur- 
ther informa^tion  is  given  as  to  the  location  of  the  town 
site.     The  words  "  W.  C.  50  links  S.  N.E.  comer  of  S.E. 
quarter,  walnut  stake  2  inches  square  one  foot  long,  Var. 
10°  30'  east,''  can  give  us  no  assistance.     Not  knowing  the 
exact  location  of  the  original  town  of  Pleasant  Hill,  and 
there  being  nothing  in  the  record  by  which  a  surveyor 
would  be  able  to  find  it,  it  must  be  apparent  that  it  would 
be   impossible  to  definitely   locate  the  lots  in  question. 
And  especially  is  this  true  since  it  appears  by  the  proof 
that  substantially  all  of  the  land  described  in  defendant's 
deed  has  been  used  for  farming  purposes  since  prior  to  his 
purchase  in  1877.     There  is  not  sufficient  proof  of  the 
exact  location  of  the  "  walnut  stake "  in   the  surveyor's 
certificate  from  which  the  location  of  the  plat  of  the  ad- 
dition could  be  established.     From  the  whole  testimony 
it  is  quite  clear  the  plat  known  as  William  H.  Lane's  ad- 
dition to  Pleasant  Hill  has  long  since  been  abandoned,  and 
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we  think  the  decision  of  the  district  court  in  favor  of  de- 
fendant was  correct.     It  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Western  Mutual  Benevolent  Association,  plaint- 
iff IN  ERROR,  V.  James  Pace,  defendant  in 

ERROR. 

Justice  of  Peace:  absence  of  defendant  on  day  of  tbial. 
Where  a  defend  ant  has  entered  his  appearance  in  an  action^  and 
absents  himself  on  the  day  of  trial,  he  is  not  entitled  to  have 
the  judgment  against  him  set  aside  under  section  1001  of  the 
civil  code  of  Nebraska.    Strine  t*.  Kauffman,  12  Neb.,  423. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

L,  W.  Colby,  for  plaintiff  in  error,  cited :  Cleghom  v. 
Waterman,  16  Neb.,  226.  Gnppen  &  Amick  v.  Church, 
17  Id.,  304. 

No  appearance  for  defendant  in  error. 

Reese,  Ch.  J. 

The  original  action  in  this  case  was  instituted  before  a 
justice  of  the  peace,  by  James  Pace.  Summons  was  issued 
returnable  January  30,  1886,  and  was  personally  served. 
On  the  return  day  both  parties  appeared,  and  by  agreement 
the  cause  was  continued  until  the  8th  day  of  March,  at 
which  time  the  defendant  did  not  appear,  and  plaintiff 
obtained  judgment.  On  March  10th,  defendant  filed  a 
motion  to  set  aside  the  judgment,  as  having  been  rendei-ed 
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in  its  absence,  and  confessed  judgment  for  costs.  The 
motion  was  sustained,  and  the  judgment  set  aside,  the  case 
.  being  set  for  trial  on  the  16th  day  of  March.  Notice  of 
the  opening  of  the  judgment  and  time  and  place  for  trial 
were  duly  given.  At  the  time  set  for  trial,  defendant  in 
error  appeared  and  objected  to  the  jurisdiction  of  the  court, 
which  objection  was  overruled  by  the  justice.  He  made 
no  further  appearance,  and  on  motion  of  plaintiff  in  error, 
the  cause  was  dismissed,  at  his  costs.  The  case  was  then 
taken  to  the  district  court  by  proceedings  in  error,  where 
the  action  of  the  justice  of  the  peace  in  setting  aside  the 
judgment  was  reversed  and  the  original  judgment  reinstated. 
The  defendant  in  the  original  action  brings  the  case  to 
this  court  by  proceedings  in  error  as  plaintiff  in  error. 

The  sole  question  involved  is,  whether,  under  the  pro- 
visions of  section  1001  of  the  civil  code,  defendant  having 
iippeared  on  the  return  day  of  the  summons,  and  consented 
to  a  continuance,  then  not  appearing  at  the  time  to  which 
the  case  was  adjourned,  such  a  judgment  can  be  set  aside 
as  a  judgment  rendered  against  it  in  its  absence? 

This  question  wds  decided  in  Strine  v,  Kaufman,  12 
Neb.,  423,  and  it  need  not  be  here  discussed,  as  we  are 
satisfied  that  decision  was  correct. 

The  justice,  therefore,  had  no  jurisdiction  to  set  aside  the 
judgment,  and  the  decision  of  the  district  court,  in  revers- 
ing his  action  in  that  behalf,  was  clearly  correct  and  is 
affirmed. 

Judgment  apfibmed. 

The  other  judges  concur. 
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Charles  David  Pratt,  appellee,  v.  Helen  Ann 
Miller  and  others,  appellants. 

Wills.  A  will  in  the  following  words,  "  I  give,  beqaeath,and  devise 
nnto  my  wife,  L.  J.  P.,  all  mj  real  estate,  and  all  the  remainder 
and  residue  of  my  personal  estate  after  paying  my  debts  and 
funeral  expenses,  and  to  her  heirs  in  fee  simple,  for  the  mainte- 
nance and  support  of  my  said  wife  and  my  infant  childj  (X  D.  P.,'^ 
Held,  That  upon  the  payment  of  the  debts  and  funeral  expenses 
of  the  testator,  and  the  death  of  L.  J.  P.  without  having  dis- 
posed of  the  d^tate,a  trust  resulted  in  favor  of  C.  D.  P.,  sole  heir 
at  law  of  the  testator,  in  the  whole  of  the  residue  and  remainder 
of  the  estate. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Wakeley,  J. 

knelling  &  Talboty  for  appellants,  cited :  Lewin  •  on 
Trusts  (5th  Eng.  Ed.),  105-108.  Huskisaon  v.  Bridge,  4 
De  G.  &  S.,  245.  Russell  v,  Jackson,  10  Hare,  213. 
Knott  V.  OoUee,  2  Phil.,  192.  Van  Gorder  v.  Smith,  99 
Ind.,  404.  1  Jarman  Wills,  388.  1  Perry  Trusts,  112- 
122. 

ir.  S.  Curtis  and  H,  J,  Davis,  for  appellee,  cited : 
Pomeroy  Eq.  Jur.,  1009.  Woods  t\  Woods,  1  Myl.  & 
Cr.,  403.  Loring  v,  Loring,  100  Mass.,  341.  Wetkerelt 
V.  Wilmn,  1  Keen,  80.  Smith  v.  Snow,  123  Mass.,  323. 
PUlow  V.  Wade,  31  Ark.,  678. 

Cobb,  J. 

It  appears  by  the  petition  in  this  case,  that  Henry 
E.  Pratt,  late  of  Douglas  county,  died  May  24,  1866, 
seized  in  fee  simple  of  the  real  property,  situate  in  said 
county,  which  is  the  subject  of  the  action.  He  left  sur- 
viving him  his  wife,  Louisa  Jane  Pratt,  and  their  only 
child,  Charles  David  Pratt,  the  plaintiff,  then  aged  two  years. 
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Louisa  Jane  Pratt  was  then  also  the  mother,  by  a  former 
marriage,  of  three  children,  the  defendants  in  this  action. 

In  his  last  sickness  the  said  Henry  E.  Pratt  duly  exe- 
cuted and  published  his  last  will  and  testament,  which^ 
after  his  death,  was,  by  the  probate  court  of  said  county^ 
duly  admitted  to  probate.  The  following  is  a  copy  of  the 
testamentary  clause  of  the  said  will : 

"  I  give,  bequeath,  and  devise  unto  my  wife,  Louisa 
Jane  Pratt,  all  my  real  estate,  and  all  the  remainder  and 
residue  of  my  personal  estate  after  paying  my  debts  and 
funeral  expenses,  and  to  her  heirs  in  fee  simple,  for  the 
maintenance  and  support  of  my  said  wife  and  my  infant 
child,  Charles  David  Pratt." 

It  appears  that  said  Louisa  Jane  Pratt  died  in  the  year 
1874,  never  having  conveyed  said  premises,  leaving  her  sur- 
viving, as  her  heirs  at  law,  the  plaintiff,  her  son  by  said 
Henry  E.  Pratt,  and  the  defendants,  her  children  the  issue 
of  a  prior  marriage.  It  appears  that  the  plaintiff  has  now 
arrived  at  full  age. 

The  object  of  the  action  and  prayer  of  the  petitioa 
herein  is  for  a  decree :  First,  that  said  will  gave  legal  title^ 
in  and  to  said  real  estate,  to  said  Louisa  Jane  Pratt  in  fee^ 
upon  trust,  for  hdt  support  and  maintenance  during  her 
life,  and  for  the  support  and  maintenance  of  the  plaintiff, 
and  that  otherwise  the  defendants  have  no  title  to  said 
land.  Second,  declaring  that  plaintiff  is  the  equitable 
owner  in  fee  simple  of  the  said  land ;  that  there  is  no  ne- 
cessity for  continuing  said  trust,  and  that  plaintiff  is  enti-r 
tied  to  a  conveyance  of  the  legal  title  to  said  land  to  him ; 
that  the  defendants  be  ordered  to  make  a  conveyance  ac- 
cordingly; and  that  a  commissioner  be  appointed  to  make 
a  deed  in  the  stead  of  said  defendants,  in  case  they  shall 
refuse  to  execute  a  conveyance,  or  the  court  does  not  obtain 
a  personal  jurisdiction  over  them,  and  that  upon  the  exe- 
cution of  said  deed  the  title  to  said  land  be  established  and 
confirmed  in  plaintiff. 
:\2 
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The  defendants  filed  a  general  demurrer  to  the  petition, 
which  was  overruled,  and  the  defendants  declining  to  plead 
further,  judgment  was  rendered  for  the  plaintiff  according 
to  the  prayer  of  the  petition.  The  defendants  bring  the 
cause  to  this  court  by  appeal. 

The  sole  question  raised  by  the  demurrer  and  presented 
in  this  appeal  is,  do  the  words,  "  for  the  maintenance  and 
support  of  my  said  wife  and  my  infant  child,  Charles 
David  Pratt,''  create  a  trust  in  the  residue  of  the  devised 
property  after  the  accomplishment  of  the  purpose  therein 
expressed,  in  favor  of  the  heir  at  law  of  the  testator?  At 
the  hearing,  counsel  on  either  side  admitted  their  inability 
to  cite  authorities  precisely  in  point  to  this  proiK)sition.  An 
examination  by  the  writer  of  all  the  authorities  cited  by 
them,  enables  mo  to  justify  counsel  in  that  admission. 
Some  of  them,  however,  bear  a  strong  analogy  to  the  case 
at  bar.  The  case  of  Woods  v.  Woods,  1  Myl.  &  Cr.  (13 
Eng.  Ch.  R.),  401,  arose  upon  the  construction  of  the  will 
of  Robert  Woods.  The  will,  after  purporting  to  give  to  the 
testator's  wife  certain  property  described  as  her  own  estate, 
and  out  of  which  no  question  arose,  continued  as  follows : 
**  I  give  likewise  all  and  every  part  of  my  estate  at  Blun- 
deston  *  *  *  and  any  other  towns  adjoining,  and  all 
farming  stock,  crops  of  corn,  hay,  household  furniture,  and 
every  other  thing,  whatsoever  it  be,  to  my  well  beloved 
wife,  Elizabetli,  to  sell,  to  discharge  all  my  creditors  where 
the  money  is  borrowed  by  bonds,  notes,  or  mortgage,  since 
my  certificate,  and  used  for  my  estate,  for  farming  or  any 
other  thing  whatsoever  for  my  use,  if  my  brother  Thomas 
is  bound  with  me,  all  to  be  allowed  and  paid  out  of  my 
<jstate.  Also,  I  do  constitute  and  make  Elizabeth,  my  wife, 
and  Thomas  Woods,  of  Willingham,  my  executors,  whom 
I  do  appoint  to  sell  and  dispose  of  all  my  estates  and  chat^ 
tels,  in  such  manner  and  form  as  they  shall  jointly  agree 
upon ;  or  not  to  sell,  if  it  seems  most  advisable  to  keep 
them,  or  in  any  way  that  they  shall  think  proper,  so  that 
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^very  creditor  have  his  money ;  and,  if  sold,  all  overfliish 
to  my  wife,  towards  her  support  and  her  family,  if  any 
there  be,  after  paying  my  brother  for  his  trouble  and  all 
•other  debts  whatsoever." 

The  testator  died,  leaving  Elizabeth  Woods,  his  widow, 
and  Thomas  Woods,  the  younger,  his  son  and  heir  at  law, 
at  the  age  of  four  years,  and  also  two  infant  daughters, 
his  only  children,  surviving  him.  The  will  was  duly 
proved  by  the  executrix  and  executor,  Elizabeth  Woods 
and  Thomas  Woods,  who  was  the  testator's  brother. 
Elizabeth  Woods  afterwards  married  a  person  of  the  name 
■of  Hulme,  who  died  in  the  year  1834. 

A  bill  was  filed  in  the  month  of  October,  1 835,  by  the 
testator's  son  and  daughters,  one  of  whom  was  a  married 
-woman,  and  whose  husband  was  a  co-plaintiff  iti  the  suit 
against  Thomas  Woods  and  Elizabeth  Hulme,  the  execu- 
tor and  executrix  of  the  will.  The  bill,  after  setting  out 
the  terms  of  the  will,  alleged  that  the  executor  and  execu- 
trix entered  in  the  possession  of  the  devised  property  imme- 
diately upon  the  death  of  the  testator ;  that  the  defendant, 
Thomas  Woods,  having  so  entered,  had  ever  since  con- 
tinued in  the  possession  and  then  was  in  the  possession  of 
the  receipt  of  the  rents  and  profits  of  such  messuages,  farms, 
4ind  lands,  and  that  he  then  claimed  to  be  entitled  to  hold 
and  retain  them  as  absolute  owner,  by  virtue  of  some  al- 
leged sale  and  conveyance  made  to  him  by  his  co-executrix, 
the  defendant,  Elizabeth  Hulme.  The  bill  prayed  that  the 
said  Thomas  Woods  and  Elizabeth  Hulme  be  adjudged  to 
hold  such  property  in  trust  for  the  benefit  of  the  said  de- 
fendant, Elizabeth,  and  the  plaintiffs,  subject  to  the  trust 
of  the  will,  etc. 

The  demurrer  of  Thomas  Woods  to  said  bill  was  over- 
ruled by  the  vice  chancellor,  and  the  defendant  appealed. 
The  opinion  of  the  chancellor  sustaining  the  bill  is  too  long 
to  admit  of  its  being  copied  here,  but  it  sustained  the  claim 
of  the  plaintifis  that,  after  paying  the  debts  of  the  testator. 
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the  "overflush^^  would  beheld  by  the  wife  in  trust  for 
herself  and  family,  to-wit,  the  children  of  the  testator. 

The  ease  of  Smith  v.  SnoWy  123  Mass.,  323,  arose  upon 
the  construction  of  the  will  of  Joshua  A.  Snow.  The 
testamentary  words  were,  "  I  give  to  my  beloved  wife,  Lu- 
cinda  N.  Snow,  all  my  estate,  both  real  and  personal,  tliat 
shall  remain  after  the  payment  of  my  debts  and  funeral 
charges,  for  her  comfortable  support  and  maintenance  dur- 
ing her  life,  with  full  power  and  authority  to  dispose  of 
the  same  as  she  may  find  needful  for  that  purpose.  I  give, 
devise,  and  bequeath  to  Koland  W.  Snow  all  the  estate, 
both  real  and  personal,  of  which  I  shall  die  seized  and 
possessed,  that  may  remain  after  the  death  of  my  said  wife, 
Lucinda  N.  Snow,  to  him,  his  heirs,  and  assigns  forever, 
if  he  shall  then  be  living."  The  land  in  controversy  be- 
longing to  the  estate  was  in  the  possession  of  Roland  W. 
Snow,  and  never  having  been  otherwise  disposed  of  by 
Lucinda  N.  Snow  for  her  support  and  maintenance,  was  by 
her  will  bequeathed  to  her  brother.  Philander  Smith,  as 
"all  the  rest  and  residue  of  my  estate,  both  real  and  per- 
sonal that  I  die  seized  of."  Aft;er  the  death  of  Lucinda 
N.  Snow,  Philander  Smith  brought  ejectment  against  Rol- 
and W.  Snow  for  the  land.  The  defendant  obtdned  judg- 
ment, and  the  plaintiff  appealed.  The  supreme  court 
delivered  the  following  opinion  affirming  the  judgment : 
"  The  widow  took,  under  the  will  of  her  husband,  only  an 
estate  for  life  with  power  to  sell;  and  that  power  not  hav- 
ing been  executed  in  her  life-time,  the  devise  over  to  the 
tenant  (defendant)  took  effect  upon  her  death." 

The  case  of  Walton  v.  Walton,  14  Ves.,  Jr.,  318,  turned 
upon  a  question  somewhat  similar  to  the  one  presented  in 
the  will  now  before  us,  but  the  decision  is  not  sufficiently 
clear  to  give  us  any  aid  in  solving  the  question  involved, 
and  I  only  introduce  it  for  the  purpose  of  quoting  a  note 
to  the  case  by  the  able  reporter,  which  is  as  follows :  "  It 
may  not  necessarily  follow,  that  where  there  is  a  devise  of 


JANUARY  TERM,  1888.  501 

Pralt  V.  Miller. 

land  for  payment  of  debts  a  trust  must  arise  for  the  heir 
as  to  the  surplus  after  the  testator's  debts  are  paid,  for  the 
context  of  the  will  may  point  to  some  ulterior  disposition  to 
the  exclusion  of  the  heir.  But  where  land  has  been  de- 
vised for  a  particular  purpose  expressed,  and  no  clear  and 
unequivocal  manifestation  of  the  testator's  intent  to  ex- 
clude the  heir,  except  for  that  sole  purpose,  appears  there, 
as  soon  as  that  purpose  is  answered,  or  partially  fails,  the 
surplus  not  employed  results  to  the  heir';  and  if  the  pur- 
pose fails  altogether,  the  heir  will  take  the  whole  land  so 
devised,  or  its  produce,  if  it  has  been  actually  converted 
into  money." 

I  have  not  deemed  it  profitable  to  notice  any  of  the  nu- 
merous cases  cited,  where  the  eflPect  of  precatory  words  are 
discussed.  Precatory  words,  as  defined  by  Bouvier,  are 
expressions  in  a  will  praying  or  requesting  that  a  thing 
shall  be  done.  The  controlling  words  of  the  will  under 
examination  are,  "  for  the  maintenance  and  support  of  my 
said  wife  and  my  infant  child,  Charles  David  Pratt."  To 
give  these  words  any  meaning,  they  must  be  construed  as 
a  limitation  of  the  request.  As  a  declaration  of  the  pur- 
pose for  which  the  bequest  was  made  and  its  extent,  they 
are  incapable  of  being  construed  as  words  of  prayer  or  re- 
quest. It  necessarily  •  follows,  then,  that  the  purpose  for 
which  the  bequest  was  made  having  been  accomplished, 
and  no  longer  existing,  a  trust  in  the  remainder  of  the  es- 
tate results  in  favor  of  him  who  would  have  taken  it  by 
inheritance  had  no  bequest  been  made. 

The  decree  of  the  district  court  is  affirmed. 

Decree  affibmed. 
The  other  judges  concur. 
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CREiaHTON  &  Morgan,  plaintiffs  in  error,  v.  M^ 
I  g  gg  S.  Gorum,  defendant  in  error. 

W  50Z 

-^    ^^  Judgment:    dobmai^t  judgment  :    bevivob.    A  judgment  was 

^M  'j^  ^®^^^®''®^    ^^  *   county    court,  a    transcript    thereof   filed   in 

the  district  court,  on  which  an  execution  was  issued  and  re- 
turned unsatisfied.  No  further  proceedings  were  had  in  said 
cause  until  after  the  lapse  of  nine  years,  when  a  motion  and 
affidavit  were  £led  to  reviye  the  judgment.  The  parties  there- 
upon stipulated  '*that  the  judgment  hereiu  sought  to  be  re- 
Tiyed  was  obtained,  and  that  since  the  same  was  rendered  five 
years  have  elapsed  with  no  execution  having  been  issued  thereon^ 
and  no  attempt  made  to  collect  said  judgment,  and  that  the 
judgment  became  dormant.  That  the  same  was  dormant  four 
and  a  half  years  before  any  steps  whatever  were  taken  to  revive 
the  same,  and  that  no  part  of  said  judgment  has  ever  been 
paid."  Held,  That  the  plaintiff  was  entitled  to  an  order  of 
revivor.  Wright  v.  Sweet,  10  Neb.,  191.  Buntcr  v.  Leahy,  18 
Neb.,  80. 

Error  to  the  district  court  for  Saline  county.  Tried 
below  before  Morris,  J. 

Hastings  &  McGintiey  for  plaintiff  in  error,  cited: 
Wright  v.  Sweet,  10  Neb.,  191.  Hunter  v,  LeaJiy  &  Cb., 
18  Id.,  81.  Eaton  v.  Hasty,  6  Id.,  419.  Gillette  v.  Mor- 
rison,  7  Neb.,  263.     Irwin  v.  Nixon,  11  Penn.  State,  419. 

/.  H.  Grimm,  for  defendant  in  error. 

Maxwell,  J. 

In  April,  1875,  the  plaintiffs  recovered  a  judgment 
against  M.  S.  Gorum,  in  the  county  court  of  Saline  county^ 
on  a  joint  and  several  promissory  note  signed  by  the  de- 
fendants, and  in  July  of  that  year  a  transcript  of  the  judg- 
ment was  duly  filed  in  the  district  court  of  said  county. 
In  February,  1876,  execution  was  issued  from  the  district 
court  on  said  judgment  against  Gorum,  and  returned  un- 
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satisfied.  In  July,  1885,  the  plaintiffs  filed  a  motion  in 
the  district  court  for  a  revivor  of  said  judgment,  and  an 
affidavit  in  support  of  same.  A  conditional  order  of  re- 
vival was  entered,  and  was  served  personally  on  Gorum, 
requiring  him  to  appear  and  show  cause  why  said  judg- 
ment should  not  be  revived.  The  defendant  filed  a  motion 
objecting  to  the  jurisdiction  of  the  district  court,  for  the 
reason,  first,  that  the  judgment  came  into  the  district  court 
by  a  transcript  from  the  county  court ;  second,  that  the 
court  had  no  jurisdiction  of  the  person  of  defendant  or 
subject-matter;  third,  because  judgment  was  rendered 
April  17,  1875,  and  no  execution  issued;  fourth,  because 
plaintiff  is  not  entitled  to  the  relief  demanded. 

While  the  cause  was  pending  in  the  district  court,  the 
parties  entered  into  a  stipulation  of  facts,  as  follows :  "  It 
is  agreed  by  the  parties  hereto  that  the  judgment  herein 
sought  to  be  revived  was  obtained,  and  that  since  the  same 
was  rendered  five  years  have  elapsed  with  no  execution 
having  been  issued  thereon,  and  no  attempt  made  to  collect 
said  judgment,  and  that  the  judgment  became  dormant. 
That  the  same  was  dormant  four  and  a  half  years  before 
any  steps  whatever  were  taken  to  revive  the  same,  and 
that  no  part  of  said  judgment  has  ever  been  paid."  On 
the  trial  of  the  cause  judgment  was  entered,  as  follows : 
"  On  consideration  whereof,  the  court  finds  as  a  matter  of 
law  that  this  state  of  facts  shows  such  a  want  of  diligence 
on  the  part  of  the  plaintiffs  since  the  judgment  became 
dormant  as  not  to  entitle  them  at  this  time  to  a  revivor  of 
the  same,  and  the  motion  for  a  revivor  of  the  judgment  is 
denied  and  the  cause  dismissed.  It  is  therefore  considered 
by  the  court  that  the  above  entitled  action  be  and  the  same 
hereby  is  dismissed,  and  that  the  pkiintilfs  pay  the  costs  of 
this  action,  taxed  at  §15.70." 

Section  482  of  the  code  provides  that,  "If  execution 
shall  not  be  sued  out  within  five  years  from  the  date  of 
any  judjajment  that  now  is  or  may  hereafter  be  rendered  in 
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any  court  of  record  in  this  state,  or  if  five  years  shall  have 
intervened  between  the  date  of  the  last  execution  issued 
on  such  judgment  and  the  time  of  suing  out  another  writ 
of  execution  thereon,  such  judgment  shall  become  dormant, 
and  shall  cease  to  operate  as  a  lien  on  the  estate  of  the 
judgment  debtor." 

Section  473  provides  that  "  if  a  judgment  become  dor- 
mant, it  may  be  revived  in  the  same  manner  as  is  pre-  ^ 
scribed  for  reviving  actions  before  judgment." 

In  Wright  v.  Sweet,  10  Neb.,  190,  judgment  was  re- 
covered in  1871,  but  no  execution  was  issued  thereon.  In 
1879  the  judgment  was  revived,  and  the  order  of  revivor 
was  sustained  by  this  court. 

In  Hunter  v.  Leahy,  18  Id.,  80,  the  judgment  was  re- 
covered in  the  county  court  in  1874.  In  September,  1876, 
an  execution  was  issued,  and  returned  by  the  sheriff  with, 
out  making  a  levy.  In  March,  1884,  proceedings  to  revive 
the  judgment  were  instituted  and  the  judgment  revived, 
which  proceedings  were  sustained  by  this  court. 

These  cases  seem  to  settle  the  law  as  to  the  revivor  of 
judgments,  so  far  at  least  as  it  is  applicable  to  the  facts  of 
this  case,  it  being  admitted  that  the  judgment  is  unpaid. 
The  reasons  are  stated  in  the  cases  cited,  and  need  not  be 
here  repeated.  The  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  to  the  district  court,  with 
directions  to  enter  judgment  of  revivor  according  to  the 
stipulation  of  facts. 

Judgment  accordingly. 

The  other  judges  concur. 
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The  State  op  Nebraska,  ex  rel.  J.  S.  Grable, 
Treasurer  op  City  op  Beatrice,  v.  E.  J. 
Roderick,  Treasurer  of  Gage  County. 

Mandamus  by  City  Treasurer  against  County  Treasurer. 
Where  ft  county  treftsuier  has  collected  and  holds  in  his  hands 
moneys  belonging  to  a  city,  and  upon  demand  of  the  treasurer 
of  such  city  refuses  to  pay  the  same,  he  may  compelled  by  pian- 
damns  to  make  such  payment.  In  such  cose  the  city  treasurer 
is  not  compelled  to  bring  an  action  on  the  county  treasurer's 
bond  to  recover  the  amount  due. 

Original,  application  for  mandamus. 

Pemberton  A*  Bush,  for  relator,  cited :  Comp.  Stat,  Sec. 
169,  Ch.  77.  Desty  Taxation,  521.  High  Ex.  L^. 
Rem.,  Sec.  35.     State  v.  Fyler,  48  Conn.,  145. 

R,  8,  Bibb,  for  respondent,  cited :  Commissionei^s  v, 
Cavanaugh,  19  N.  W.  R.,  413.  43  N.  J.  Law,  389.  40 
Cal.,  280.     44  Iowa,  458. 

Maxwell,  J. 

This  is  a  proceeding  by  mandamus  to  compel  the  de- 
fendant to  pay  to  the  relator  certain  money  in  his  hands 
alleged  to  be  due  the  city  of  Beatrice.  The  relator  alleges 
in  his  petition  that  he  is  now,  and  has  been  for  more  than 
two  years  last  past,  the  duly  elected,  qualified,  and  acting 
treasurer  of  the  city  of  Beatrice,  in  Gage  county,  which  is 
a  city  of  the  second  class  having  more  than  5,000  inhab- 
itants, and  organized  and  existing  as  a  corporation  under 
and  by  virtue  of  the  laws  of  this  state ;  and  that  the  de- 
fendant, E.  J.  Roderick,  is  the  duly  elected,  qualified,  and 
acting  treasurer  of  the  county  of  Gage,  which  is  a  duly 
organized  county  in  said  state  of  Nebraska ;  and  that  the 
-defendant  has  been  such  treasurer  of  said  county  for  more 
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than  two  years  last  past,  and  from  the  6th  day  of  January^ 

1886,  to  the  present  time;  that  as  such  treasurer  of  said 
Gage  county,  Nebraska,  the  defendant,  during  the  fiscal 
year  1886,  that  is,  from  January  7,  1886,  to  January  7, 

1887,  collected  and  received  taxes  for  all  purposes  and 
from  all  funds,  amounting  in  the  a^regate  to  the  sum 
of  $246,946.85 ;  that  of  said  amount  the  sum  of  $98,- 
470.91,  belonged  to  the  various  school  funds  and  insti- 
tute «nd  school  land  funds,  and  includes  everything  in  any 
manner  pertaining  to  school  purposes  or  school  lands; 
and  that  of  said  aggregate  amount  of  $246,946.85  the  sum 
of  $10,044.77  were  city  taxes,  belonging  to  the  city  of 
Beatrice,  in  said  Grage  county,  Nebraska;  that  it  was 
and  is  the  duty  of  said  defendant,  as  treasurer  of  said 
county,  to  pay  over  to  plaintiff,  as  treasurer  of  said  city 
of  Beatrice,  on  demand,  all  of  said  sum  of  $10,044.77  be- 
longing to  said  city,  except  the  amount  due  him,  defend- 
ant, as  fees  for  collecting  the  same;  that  of  the  said  sum 
belonging  to  said  city,  defendant  has  only  paid  plaintiff  the 
sum  of  $9,040.30,  and  neglects  and  refiises  to  pay  plaintiff 
the  balance  of  said  amount,  or  any  part  thereof,  and  still  keeps 
and  retains  the  balance  of  said  sum,  amounting  to  $1,004.47^ 
although  plaintiff  has  demanded  of  him  to  pay  such  part 
of  said  sum  to  plaintiff,  as  he,  defendant,  is  not  entitled  to 
keep  as  his  fees  for  collecting  said  taxes ;  that  of  the  bal- 
ance of  said  city  taxes  of  1886  collected  and  held  by  de- 
fendant as  treasurer  of  said  county,  plaintiff,  as  treasurer 
of  said  city,  is  entitled  to  receive  the  sum  of  $784.67,  all 
of  which  defendant  refuses  to  pay  over  to  plaintiff,  although 
plaintiff  has  demanded  of  him  that  he  do  so.  Plaintiff 
further  says  that,  during  the  fiscal  year  from  January  6, 
1887,  to  January  4,  1888,  the  defendant,  ias  treasurer  of 
said  Gage  county,  Nebraska,  collected  and  received  taxes 
for  all  purposes  and  from  all  funds,  amounting  in  the  ag- 
gregate to  the  sum  of  $248,408.58 ;  that  of  said  amount 
the  sum  of  $100,079.08  belonged  to  the  various  school 
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funds  and  institute  and  school  land  funds,  including  all 
taxes  and  receipts  of  money  belonging  in  any  manner,  or 
in  any  way  appertaining,  to  school  funds  or  school  lands; 
that  of  said  aggregate  amount  of  $248,408.68,  the  sum  of 
$14,914.24  were  city  taxes  and  belonged  to  the  city  of 
Beatrice,  Grage  county,  Nebraska,  of  which  city  this  plaint- 
ifiFis  treasurer;  that  it  was  and  is  the  duty  of  said  defend- 
ant, as  the  treasurer  of  said  Gage  county,  Nebraska,  to  pay 
over  to  this  plaintiff,  as  treasurer  of  said  city  of  Beatrice, 
on  demand,  all  of  said  sum  of  $14,914.24  belonging  to 
said  city  as  aforesaid,  except  the  amount  due  him,  defend- 
ant, as  fees  for  collecting  said  city  taxes;  that  of  said  sum 
of  $14,914.24  belonging  to  said  city  of  Beatrice,  the  de- 
fendant has  only  paid  plaintiff  $14,296.48,  and  still  keeps 
and  retains  the  balance  of  said  sum,  amounting  to  $617.76, 
and  refuses  and  neglects  to  pay  over  the  same  or  any  part 
thereof  to  this  plaintiff,  although  plaintiff  has  made  de- 
mand upon  him  to  pay  over  to  plaintiff  all  of  it,  except  what 
he,  defendant,  is  entitled  to  retain  as  fees  for  collecting 
said  city  taxes ;  that  the  part  thereof  which  defendant  is 
entitled  to  retain  as  such  fees  does  not  exceed  the  sum  of 
$326,  and  plaintiff  is  entitled  to  at  least  $291.76  of  said 
amount,  as  treasurer  of  said  city  of  Beatrice  as  aforesaid. 
Plaintiff  therefore  prays  that  a  writ  of  mandamus  may 
issue,  commanding  and  requiring  the  defendant,  as  treas- 
urer of  Grage  county,  Nebraska,  to  pay  over  to  plaintiff, 
as  treasurer  of  the  city  of  Beatrice,  in  said  county,  the 
balance  of  the  taxes  belonging  to  said  city  of  Beatrice  now 
in  the  hands  of  said  defendant,  except  such  part  thereof 
&s  defendant  is  entitled  to  retain  as  his  fees  for  collecting 
said  city  taxes,  said  amount  being  as  follows :  Of  the  taxes 
collected  for  the  fiscal  year  from  January  7,  1886,  to  Jan- 
uary 7,  1887,  over  and  above  the  fees  defendant  is  entitled 
to,  $784.67,  of  the  taxes  collected  for  the  fiscal  year  from 
January  6,  1887,  to  January  4,  1888,  over  and  above  the 
fees  defendant  is  entitled  to,  $291.76,  etc. 
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The  defendant  demurred  to  the  petition,  on  the  ground 
that  the  facts  stated  therein  were  not  sufficient  to  entitle  the 
relator  to  the  relief  prayed  for.  The  attorneys  for  the  de- 
fendant contend  that  the  proper  remedy  is  an  action  on 
the  treasurer's  bond,  and  that  proceedings  by  mandamus 
will  not  lie. 

Section  169  of  chapter  77  of  the  Compiled  Statutes 
makes  it  the  duty  of  a  county  treasurer  to  pay  to  the 
proper  authority  of  a  city,  village,  etc.,  the  amount  of 
taxes  and  special  assessments  due  to  such  city,  village,  etc. 

In  State  V.  Gandy,  12  Neb.,  232,  this  court  granted  a 
writ  of  mandamus  to  compel  the  payment  of  certain  county 
warrants,  held  by  the  relator  in  that  case,  it  being  eon- 
ceded  that  there  were  sufficient  funds  in  the  county  treas- 
ury for  that  purpose.  And  in  State  v,  Scotty  15  Neb.,  147, 
it  was  held  that  a  mandamus  would  issue  to  compel  the 
county  treasurer  to  pay  out  the  county  money  of  the 
appropriate  fund  upon  a  county  warrant  according  to  its 
face.  And  in  State  v.  Leidtke,  12  Neb.,  171,  it  was  held 
that  mandamus  was  the  proper  proceeding  to  compel  the 
payment  of  the  fees  collected  by  the  auditor  in  making 
"statements  for  publication  for  life  insurance  companies 
and  procuring  the  same  to  be.  published,  and  issuing  du- 
plicate certificates  for  both  fire  and  life  insurance  compa- 
nies." These  cases  seem  to  be  conclusive  as  to  the  right 
of  the  relator  to  the  relief  prayed  for.  Where  a  county 
treasurer  has  funds  in  his  hands  belonging  to  a  municipal- 
ity, it  is  the  duty  of  such  treasurer  to  pay  such  funds  to 
the  party  entitled  thereto.  This  duty  is  imposed  by  the 
statutes,  and  in  case  the  treasurer  fails  to  perform  his  duty 
in  that  regard,  he  may  be  compelled  by  mandamus,  and  the 
party  entitled  to  the  money  is  not  compelled  to  resort  to 
the  slow  and  circuitous  remedy  of  an  action  on  the  treas- 
urer's bond.  Such  a  remedy  in  many  cases  is  not  an  ade- 
quate one. 

The  question  of  the  amount  of  fees  to  which  the  defend- 
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ant  is  entitled  for  collecting  the  taxes  of  the  city  of  Be- 
atrice is  discussed  to  some  extent  .in  the  briefs  of  both  of 
the  attorneys,  but  as  the  attorneys  for  the  defendant  asked 
the  court,  in  case  the  demurrer  was  overruled,  to  grant 
leave  to  answer  and  state  the  facts  constituting  the  defense, 
we  will  riot  construe  the  statutes  relating  to  fees  of  the 
county  treasurer  until  the  final  submission  of  the  cause. 
The  demurrer  is  overruled,  and  the  defendant,  upon  pay- 
ment of  costs  since  the  filing  of  the  demurrer,  has  leave  to 
answer  within  ten  days  from  this  date. 

Ordeb  accordingly. 
The  other  judges  concur. 


Patrick  Langdon,  plaintiff  in  error,  v.  The 
State  of  Nebraska,  defendant  in  error. 

Public  Roads :  obstbuctions.  Where  a  public  road  has  been 
laid  across  certain  real  estate,  by  competent  authority,  and  has 
been  accepted  by  the  public  and  traveled  for  more  than  ten 
years,  the  public  thereby  acquire  an  easement  in  said  road,  and 
the  land  owner  will  be  liable  if  he  fences  up  or  obstructs  the 
same. 

Error  to  the  district  court  for  Sarpy  county.  Tried 
below  before  Wakeley,  J. 

Charles  A.  Brown,  J.  J.  (y  Connor ,  and  G.  A.  Magney, 
for  plaintifiP  in  error,  cited :  Oraham  v.  Hartnett,  10  Neb., 
517. 

A,  U.  Hancock  and  O.  A,  Baldwin^  for  defendant  in 
error,  cited :  Washburn  Easements,  107.  Hart  v.  Red 
Cedar,  24  N.  W.  R.,  410.  StaU  v.  Wertzel,  22  Id.,  150. 
Moore  v.  Roberts,  26  Id.,  664. 
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In  June,  1883,  the  plaintiff  in  error  was  the  owner  of 
the  south-west  quarter  of  the  south-east  quarter  ut  section  22, 
township  14,  range  10  east,  in  Sarpy  county.  During  that 
month  he  fenced  up  and  obstructed  an  alleged  public  road, 
crossing  said  land.  For  doin^  this  he  was  arrested,  tried  be- 
fore a  justice  of  the  peace,  and  found  guilty,  and  sentenced  to 
pay  a  fine  and  the  costs  of  prosecution.  From  this  judgment 
he  appealed  to  the  district  court,  where  two  trials  were  had, 
resulting  in  each  case  in  a  verdict  of  guilty.  After  the 
second  trial,  a  motion  for  a  new  trial  made  by  him  hav- 
ing been  overruled,  he  was  sentenced  to  pay  a  fine  and  the 
costs  of  prosecution.  From  this  judgment  he  prosecutes 
error  in  this  court.  The  only  error  relied  upon  is,  in  sub- 
stance, that  the  verdict  is  not  sustained  by  the  evidence. 

The  testimony  tends  to  show  that  in  the  year  1864,  an 
act  was  passed  by  the  territorial  legislature  to  lay  out  a 
territorial  road  across  the  land  in  question,  and  other  lands; 
that  in  pursuance  of  such  act  a  territorial  road  was  located 
across  the  plaintiff's  land,  and  that  the  road  thus  established 
has  been  traveled  from  that  time,  until  the  fencing  up  of  the 
same  by  the  plaintiff.  Upon  this  point  there  is  no  dispute 
whatever  in  the  testimony.*  The  question,  whether,  under 
the  territorial  act,  compensation  was  provided  for  the  land 
taken  for  such  road,  does  not  arise  in  the  case.  The  road 
was  laid  out  as  a  public  road,  accepted  by  the  public,  and 
some  labor  performed  thereon  by  the  road  supervisor. 
This  continued  for  more  than  ten  years,  and  thereby  the 
bar  of  the  statute  in  favor  of  the  public  became  complete. 
Rathman  v.  Norenburg,  21  Neb.,  467.  Graham  v,  Flynn, 
21  Neb.,  229. 

Where  a  public  road  has  been  located  across  the  lands 
of  any  person,  by  competent  authority,  and  accepted  by 
the  public  and  traveled  for  more  than  ten  years,  the  public 
fliereby  acquire  an  easement,  and  the  court  will  not  en- 
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quire  whether  all  the  necjessary  steps  were  taken  in  the 
original  location  of  the  road.  A  party  who  willfully  ob- 
structs a  lawful  public  road  does  so  at  his  perils  and  the 
plaintiff  having  deliberately  fenced  up  the  road  in  question, 
is  liable  for  the  wrong.  There  is  no  complaint  that  the 
fine  is  excessive,  and  it  is  apparent  that  there  is  no  error  in 
the  record.  The  judgment  of  the  district  court,  therefore, 
is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


J.  P.  Manning,  plaintiff  in  error,  v.  Charles  W. 
Finn,  defendant  in  error. 

Malicious  Proseoution:  evidence.  In  an  action  for  malicioaa 
prosecntion,  where  it  does  not  appear,  by  a  preponderance  of  the 
evidence,  that  the  defendant,  before  commencing  the  criminal 
prosecution  on  which  the  action  is  bronght,  truly,  fully,  fairly, 
and  in  good  faith  stated  to  counsel  all  of  the  facts  of  the  case 
known  to  him,  or  which  with  reasonable  diligence  he  could  as- 
certain or  discover,  and  was  afterwards  advised  by  such  counsel 
to  institute  such  criminal  prosecution,  and  that  the  defendant 
instituted  the  same  in  good  lialth  and  without  malice,  believing 
the  plaintiff  to  be  guilty  of  the  offense  charged,  a  judgment 
for  the  plaintiff  will  not  be  reversed  on  the  ground  that  the 
verdict  is  not  sustained  by  the  evidence. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Neville,  J, 

George  S,  Smith,  (yBrien  &  CyBrien,  and  C.  A.  Bald- 
win,  for  plaintifiF  in  error,  cited:  Jones  v,  Jones,  11  Pau. 
E.,  817.  Moore  v.  E.  K,  33  N.  W.  R.,  334.  Walker  v. 
Camp,  2R  Id.,  800. 

John  C.  Cowin,  for  defendant  in  error. 
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Cobb,  J. 

This  cause  was  brought  to  this  court  on  a  petition  in 
error  and  bill  of  exceptions  to  the  judgment  of  the  district 
court  of  Douglas  county,  on  the  verdict  of  a  jury,  Decem- 
ber 29,  1886. 

The  plaintiff  below  commenced  his  action  August  20, 
1885,  to  recover  for  his  arrest  and  malicious  prosecution 
in  the  i)olice  court  of  Omaha,  and  before  the  grand  jury 
of  the  district  court,  on  the  charge  of  embezzlement  and 
larceny,  as  bailee,  preferred  by  the  defendant  below,  on 
oath  and  indictment  therefor,  in  February,  1883,  which 
was  continued  from  term  to  term  and  ended  by  noUe  prose- 
qui in  the  district  court,  July  30,  1885,  by  order  of  the 
court,  at  the  request  of  the  district  attorney. 

To  the  allegations  of  the  plaintiff  the  defendant  answered, 
July  10,  1886,  admitting  that  he  had  charged  the  plaintiff 
with  the  commission  of  crime,  on  which  he  was  arrested,  im- 
prisoned, and  prosecuted,  but  not  maliciously  or  falsely, 
nor  without  probable  cause ;  that  he  testified  against  the 
plaintiff  before  the  grand  jury,  which  returned  a  true  bill 
at  the  February  term,  1883;  that  he  consulted  various 
counsel  of  good  standing  as  to  the  charge  he  was  about  to 
make,  and,  after  laying  before  them  all  the  facts  known  to 
him,  was  advised  to  make  the  charge  and  enter  upon  the 
prosecution,  but  denied  that  he  prosecuted  otherwise  tlian 
as  an  impartial  witness  for  the  state.  To  this  issue  a  jury 
was  called,  December  7,  1886. 

From  the  voluminous  bill  of  exceptions  and  record,  it 
appears  that  the  plaintiff  below,  on  September  26, 1881, 
entered  upon  an  agency,  employment,  or  partnership  with 
defendant  and  one  C.  H.  Watson,  at  Omaha,  to  go  into 
Missouri  to  purchase  for  the  huckster  trade,  apples,  butter, 
e^s,  chickens,  and  the  like,  to  be  forwarded  to  the  Omaha 
market;  that  the  plaintiff  received  money  at  various  times 
from  the  defendant  to  purchase  said  articles,  and  was  to 
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receive  one-third  of  the  profits  as  his  interest,  and  was  to 
render  an  account  when  called  upon.  From  the  memoran- 
dum book  of  defendant's  accounts  the  following  receipts 
are  taken,  as  the  only  evidence  of  the  nature  of  the  agency 
and  agreement  between  the  parties : 

"Septr.  10,  1881.  An  agreement  between  J.  P.  Man- 
ing  and  C.  H.  Watson  that  they  are  to  put  some  money 
into  the  huckster  trade.  Watson  puts  in,  say  $50,  and 
Manning,  say  $80 ;  said  money  to  be  used  in  said  busi- 
ness exclusively,  and  no  part  to  be  drawn  out  except  by 
consent.  There  is  to  be  a  strict  account  kept  and  ren- 
dered of  all  truck  bought  and  sold,  at  any  time  wheni 
called  for,  or  at  least  once  a  week.  Said  Watson  is  to  go- 
to Missouri  and  make  purchases,  and  said  Manning  to- 
remain  in  Omaha ;  and  said  Watson  shall  be  entitled  to 
a  one-third  of  all  the  profits  that  may  be  derived  from 
the  same;  and  in  case  of  any  dissatisfaction,  in  case  the* 
business  does  not  pay,  then  said  contract  may  be  stopped 
and  settlement  made  at  pro  rata  after,  say  seven  days*^ 
notice  in  writing;  this  signed  this  10th  day  of  September^ 
1881. 

"  J.  P.  Manning^ 
"C.H.  Watson. 

"Omaha,  Septr.  26,  1881.  Received  of  J.  P.  Man- 
ning $100  to  be  used  in  the  huckster  trade,  say  chickens^ 
eggs,  butter,  and  apples,  or  such  things  as  may  seem 
best,  to  keep  a  perfect  and  correct  account  of  all  moneys 
received  or  paid  out.  T|ie  partite  to  this  agreement  are 
Manning,  Watson,  and  Finn,  agent^  to  be  equally  inter- 
ested in  profits. 

"C.  W.  Finn. 

"Omaha,  Oct.  3,  1881.  Received  of  J.  P.  Manning 
$300,  more  or  less,  to  be  used  in  the  securing  of  a  lot  of 
apples  in  Missouri  by  one  C.  H.  Watson  for  one  P.  J. 
Manning  &  Co.,  before  was  J.  P.  Manning  &  Co.,  C.  H.. 
W.,  C.  Finn  being  one  of  the  interested  parties,  being  en- 
33 
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titled  to  one-third  interest  in  the  profits  in  the  business; 
said  money  is  not  to  be  used  irf  any  way  only  as  agreed 
upon,  nor  any  part  thereof  in  any  other  business  except 
apples  and  eggs;  and  said  Finn  is  to  keep  a  strict  and 
honest  account  of  everything  done,  paid,  and  received, 
and  what  for,  both  day  and  date,  to  render  to  the  said 
Manning  at  any  reasonable  time  he  may  call  for  such  a 
settlement,  say  two  days  at  most. 

"G.  W.  Finn." 

On  the  trial  to  the  jury,  the  plaintiflF  testified  that  he 
was  acquainted  with  defendant  in  January,  1881 ;  that  he 
did  business  with  him  in  the  fall  of  that  year,  buying  and 
selling  eggs,  apples,  chickens,  and  butter ;  that  the  busi- 
ness was  closed  in  the  winter,  and  tliat  there  was  "a  par- 
tially settling  up"  in  the  spring  following;  that  within 
two  or  three  months  after  the  settlement  he  was  arrested 
on  complaint  of  defendant,  for  embezzlement  and  larceny, 
by  a  police  oflScer;  was  held  to  bail  in  $1,000,  and  com- 
mitted to  jail,  and  on  examination  in  the  police  court  was 
held  to  bail  in  $300,  to  answer  the  complaint  at  the  next 
term  of  the  district  court;  that  subsequently,  in  February, 
1883,  he  was  indicted  by  the  grand  jury,  was  arraigned, 
plead  not  guijty,  and  was  let  to  bail  in  $1,000 ;  that  the 
indictment  against  him  was  continued  from  term  to  term 
until  July  30,  1885,  when  it  was  dismissed  on  the  motion 
of  the  district  attorney. 

The  plaintiff  testified : 

Q.  Did  you,  on  the  25th  of  February,  1882,  or  at  any 
other  time,  in  the  county  of  Douglas,  or  in  any  other  place, 
embezzle  any  property  belonging  to  Mr.  Manning,  or  to 
Manning  and  Watson  as  partners  ? 

A.     No,  I  did  not. 

Q.     Or  any  money? 

A.     No,  sir. 

Q.  Or  convert  any  to  your  own  use  that  belonged  to 
Mr.  Manning? 
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A.     No,  sir. 

Q.     Or  Manning  and  Watson,  as  partners  ? 

A.     No,  sir. 

Q.     Or  otherwise? 

A.     No,  sir. 

Q.  Did  you,  as  agent  of  J.  P.  Manning,  in  February, 
1882,  or  at  any  other  time,  convert  money  intrusted  to  you 
to  your  own  use  ? 

A.     No,  sir,  I  never  was  agent  for  J.  P.  Manning. 

Q.  Did  you  ever  convert  money  to  your  own  use  that 
belonged  to  Mr.  Manning? 

A.     No,  sir. 

Q,  Did  you  ever  embezzle  any  of  his  money  or  prop- 
erty whatever  ? 

A.     No,  sir. 

The  plaintiff  also  testified  that  he  went  into  business,  as  a 
partner,  with  Manning  and  Watson,  in  September,  1881 ; 
that  he  made  three  or  four  trips  from  Omaha  into  Missouri, 
buying  apples,  butter,  eggs,  chickens,  etc.,  forwarding  the 
^me,  by  railroad  cars,  in  his  own  name,  or  that  of  Mr. 
Manning,  and  disposing  of  the  articles,  partly  through 
jobbers,  and  huckstering  the  balance  himself,  on  the  Omaha 
market ;  that  a  portion  of  the  apples  and  butter  rotted  and 
deteriorated  on  hand  Ixjfore  disposed  of. 

That  various  sums  of  the  proceeds  were  paid  on  account 
to  the  defendant  without  settlement,  until  February,  1882, 
a  full  statement  of  receipts  and  expenditures  was  delivered 
to  defendant,  which  was  termed  a  partial  settlement,  show- 
ing a  deficit  and  loss  of  $866.20. 

It  is  admitted  that  $100,  receipted  for  September  26, 1881, 
taken  by  plaintiff  on  his  first  trip  to  Missouri  to  investi- 
gate the  purchases  of  the  partner,  Watson,  was  returned, 
($89)  less  expenses  ($11),  on  the  plaintiff's  return  from  the 
trip,  and  is  dropped  out  of  the  controversy. 

The  plaintiff  testifies  that  he  received  of  defendant,  on 
XK'connt   of  the   transaction,  $300,  October   3,  1881,  for 
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which  he  signed  the  before-mentioned  receipt,  and  subse- 
quently, on  the  secbnd  purchasing  trip,  $160,  October  12, 
and  subsequently,  by  express,  in  Missouri,  $300,  October 
24,  being  a  total  of  $760,  and  no  more  at  any  time;  that 
the  expenditures  of  the  third  purchasing  trip  came  to 
something  over  $600 ;  that  he  had  with  him  $300  of  his 
own  money,  and  that  the  defendant  did  not  give  him  a 
dollar  on  that  occasion;  that  out  of  the  total  sales  he  may 
have  used  for  himself  a  hundred  dollars,  but  not  as  much 
as  he  used  out  of  his  own*  pocket  in  the  business.  As  to 
payments  to  defendant  of  the  proceeds,  the  plaintiff  testi- 
fied that  he  gave  him  $200,  Maroncy's  check  $20,  $200, 
&nd  cash  $20  again,  and  an  order  to  the  commission  mer- 
chant, Tibbets,  for  the  proceeds  of  apples,  $229,  and  that  it 
was  his  habit,  as  fast  as  he  got  money  From  sales,  to  turn  it 
over  to  defendant;  he  paid  $50  for  rent,  storage,  and 
labor,  and  employed  his  own  horse  and  wagon  in  huck- 
stering. 

He  further  testified : 

Q.  Did  Mr.  Manning  know  that  you  were  using  some 
of  this  money  for  yourself? 

A.     I  could  not  say. 

Q.  Did  he  know  that  you  had  money  in  there  over 
and  above  what  he  has  furnished? 

A.     I  could  not  say  as  to  that. 

Q.    Did  he  at  the  last,  when  you  made  this  account? 

A.     Yes,  sir. 

Q.  When  did  this  difficulty  first  come  up  between  yea 
in  this  business? 

A.    After  the  stuff  was  all  disposed  of. 

Q.  State  how  this  matter  came  up  between  you  and 
Mr.  Manning? 

A.  Mr.  Manning  wanted  me  to  give  him  a  statement 
of  what  I  had  done.  I  then  had  a  man  [of  Ebberman^s] 
help  me  make  out  the  statement. 

Q.    How  long  after  he  first  requested  it? 
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A.     Four  or  five  days. 

Q.     Then  what  next? 

A.  He  asked  me  for  an  order  for  those  apples  there 
[at  Tibbets]  and  I  gave  him  that. 

Q.     What  else? 

A.  Then  he  wanted  his  money  that  he  had  put  into 
the  business.  I  told  him  that  there  was  a  heavy  loss^  and 
that  he  had  the  money  from  time  to  time^all  there  was  left 
of  it. 

Q.     He  wanted  his  money  all  back? 

A.  Yes^  his  whole,  entire  money,  all  that  he  had  put 
into  it. 

Q.     What  did  you  say  to  him  in  regard  to  this? 

A.  I  told  him  then  that  there  was  a  heavy  loss,  and 
that  it  could  not  be  replaced. 

Q,     What  did  he  say? 

A.  He  said  that  I  had  got  to  replace  it;  if  I  did  not^ 
he  would  have  me  arrested.     I  told  him  to  go  ahead* 

Q,  When  did  he  first  threaten  to  have  you  airested,  if 
you  did  not  have  it  replaced? 

A.     Right  away  after  I  gave  the  order. 

Q.     What  next  took  place? 

A.     He  had  me  arrested. 

The  defendant  testified  on  the  trial  that  he  employed 
the  plaintiff  the  last  of  August  or  first  of  September,  1881, 
in  business,  the  nature  of  which  are  two  receipts  in  writ- 
ing dated  Sept.  26  and  Oct.  3,  1881,  and  made  exhibits 
to  his  testimony ;  that  he  advanced  $100,  on  the  receipt 
of  Sept.  26,  to  go  to  Missouri  and  investigate  the  pur- 
chases of  C.  H.  Watson,  which  the  plaintiff  did,  and  re- 
turned $89,  having  expended  $11  on  the  trip;  that  the 
plaintiff  subsequently  made  three  additional  trips,  pur- 
chasing apples,  eggs,  butter,  and  poultry,  on  the  first  of 
which,  Oct.  3,  he  was  advanced  $300,  on  the  second,  Oct. 
12,  $160,  and  by  express  to  him  in  Missouri,  Oct.  24, 
♦300.60,  on  the  third,  Nov.  7,  $300,  and  subsequently^ 
Nov.  19,  $50— total,  $1110.50. 
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Prior  to  this  employment  he  held  an  indebtedDesB  of  the 
plaintiffs  of  $100^  \vhich  was  an  inducement  to  employ  him 
in  order  to  collect  it  in  this  business.  The  purchases  in 
Missouri  and  the  sales  in  Omaha  were  left  in  charge  of 
the  plaintifiF,  under  an  agreement  and  consideration  of  one- 
third  of  the  profits,  which  sales  were  finally  closed  in  Jan- 
uary, 1882,  with  a  reported  loss  of  about  $850  of  the 
investment. 

The  defendant  testified  as  follows: 

Q.     Did  you  ever  have  any  settlement  with  Mr.  Finn? 

A.  No,  sir,  we  never  had  any  settlement  at  all,  he 
came  and  pretended  that  he  wanted  to  settle,  and  denied 
having  the  goods. 

Q.  Failing  to  get  a  settlement  with  Mr.  Finn,  did  you 
take  counsel  in  the  matter,  and,  if  so,  who  did  you  speak 
to  or  consult? 

A.  E.  F.  Smythe  and  Mr.  Stull,  General  O'Brien,  and 
I  had  a  talk  with  a  man  named  Bennett,  and  I  had  a  talk 
with  Mr.  Burnhara. 

Q.    State  the  substance  of  what  you  said? 

A.  I  stated  that  I  furnished  Mr.  Finn  this  money  a» 
my  agent  to  do  this  work  with,  that  the  stipulation  was 
that  he  was  to  have  a  per  cent,  one-third  of  the  profits 
after  the  expenses  were  paid.  I  stated  that  I  employed 
him  as  an  agent;  that  he  had  received  the  goods  and 
failed  to  report  to  me,  or  give  me  any  account  whatever 
of  the  proceeds,  or  what  he  had  done  with  them. 

Q.  State  whether  you  showed  that  memorandum  book 
to  any  or  all  of  the  attorneys? 

A.  I  did,  and  these  papers  that  are  there  [referring 
to  a  bundle  of  papers];  these  blue  papers  were  shown  to 
Mr.  Burnhara,  Col.  Smythe,  and  Mr.  Stull. 

Q.  State  what  Mr.  Smythe  advised  you  as  to  the 
proper  course  to  pursue,  and  what  he  said  as  to  the  prob- 
able cause,  if  any,  as  to  Mr.  Finn's  being  guilty  of  any 
crime? 
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A.  He  advised  me  to  go  to  the  district  attorney;  he 
said  I  had  a  good  cause  and  there  was  no  doubt  of  his  guilt 
of  embezzlement^  or  a  breach  of  something  about  bailee. 

Q.  State  what  conversation  you  had  with  Mr.  Burn- 
ham  in  this  matter? 

A.  I  stated  to  Mr.  Burnham  that  I  had  Finn  cm- 
ployed,  and  furnished  him  so  much  money  for  agent;  he 
had  disposed  of  this  pr(){)crty  and  refused  to  settle  or 
account  for  it;  that  I  employed  him  as  my  agent  to  do 
these  things^  and  I  was  deficient;  I  showed  him  the  ac- 
count book  that  I  had  and  the  date  of  everything;  I 
showed  him  receipts  and  agreement  made  between  Mr. 
Finn  and  myself;  I  showed  all  the  papers  tliat  I  had^  and 
the  books  and  took  them  all  to  him. 

Q.     State  what  Mr.  Bnrnham  said  to  you? 

A.  Mr.  Burnham  said  it  was  a  good  case,  and  he  would 
attend  to  it. 

Q.     When  did  you  next  see  Mr.  Burnham? 

A.     I  saw  him  the  next  Monday  following. 

Q.  State  if  you  ever  saw  that  paper  [referriag  to  the 
original  complaint]  before,  and  who  prepared  it? 

A.  I  signed  that  paper,  and  saw  it,  of  course;  it  was 
prepared  at  Mr.  Burnham's  office  by  Mr.  Bailliet,  and 
read  over  to  Mr.  Burnham,  and  Mr.  Burnham  said  it  was 
right. 

Q.  State  if  you  went  to  the  police  court  and  swore  to 
that,  and  under  whose  directions? 

A.  Mr.  Burnham's.  Mr.  Bailliet,  deputy  district  at- 
torney under  Mr.  Burnham,  appeared  there  on  behalf  of 
the  state.  There  was  an  examination  and  trial  had  there, 
and  the  case  was  sent  up  to  the  district  court. 

Q.  State  what  interest  you  took,  if  any,  in  the  case, 
from  time  to  time  up  to  its  final  disposition.  State  what 
you  did  and  how  you  acted? 

A.  I  do  not  know  how  I  acted  any  more  than  to  keep 
track  of  it  a  little  to  know  when  it  was  going  to  be  ready 
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to  come  up,  so  I  could  be  there  when  they  wanted  me.  I 
might  ask  him  from  time  to  time  when  it  was  coming  up, 
and  that  was  all  the  interest  I  took  in  it.  It  was  in  the 
hands  of  the  state  and  I  had  nothing  to  do  with  it. 

On  cross-examination,  the  defendant  further  testified: 

Q.  Don't  you  know  that  Mr.  Finn  gave  you  a  state- 
ment of  every  item  of  expenditure  from  A  to  Izzard  of  his 
transactions? 

A.     It  is  my  opinion  that  he  did. 

Q.     And  showed  up  everything? 

A.     That  is  my  opinion. 

Q.     Where  is  that  statement,  have  you  got  it? 

A.     I  exi)ect  you  have. 

N.  J.  Burnham  testified  that  he  was  district  attorney 
from  Jan.  1,  1881,  to  December  31,  1882;  that  the  com- 
plaint of  defendant  in  the  police  court  was  in  the  hand- 
writing of  his  former  partner,  Samuel  A.  Bailliet. 

Q.  State  whether  you  had  anything  to  do  with  the 
getting  up  of  this  complaint? 

A.  I  have  no  distinct  recollection  of  drawing,  or  of 
having  anything  to  do  with  the  drawing  of  the  complaint. 

Q.  In  relation  to  this  complaint,  did  you  not  tell  him 
that  it  seemed  to  be  a  clear  case,  and  you  would  turn  it 
over  to  Mr.  Bailliet  to  prepare  the  complaint? 

A.  I  do  not  believe  that  I  could  have  said  that;  I  do 
not  believe  that  I  did.  I  left  it  to  the  grand  jury,  and  it 
was  very  thoroughly  examined. 

Q.  Did  you  not  say  to  Mr.  Manning  that  there  was 
probable  cause  for  the  prosecution  of  this  case? 

A.  I  have  no  recollection  of  saying  anything  of  the 
kind. 

On  cross-examination,  he  further  stated  that  Mr.  Bail- 
liet was  his  law  partner  at  that  time  [1881-2],  but  that  he 
had  nothing  to  do  with  the  criminal  business  whatever; 
that  he  appeared  occasionally  as  a  matter  of  courtesy  in  the 
police  court,  but  was  not  bound  to  do  so. 
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George  M .  O'Brien  testified  that  he  was  an  attorney  at 
law,  resident  of  Omaha  since  1866,  and  is  acquainted 
with  the  parties  to  this  action. 

Q.  State  whether  or  not  J.  P.  Manning  consulted  you 
and  asked  your  advice  in  regard  to  the  criminal  matter  of 
which  Finn  has  been  since  charged,  and  what  was  then 
and  there  said  and  done? 

A.  In  the  early  part  of  1882  he  consulted  me ;  a  short 
time  before  Finn  was  arrested,  or  probably  about  the  time 
of  his  arrest,  he  brought  to  my  o£Bce  a  book  that  I  recog- 
nize here,  and  made  a  statement  that  he  and  Watson  were 
in  partnership  in  the  truck  business,  buying  and  dealing 
in  truck  which  they  got  south-east  somewhere ;  that  they 
employed  Charles  Finn  as  agent  to  purchase  it  and  bring 
it  here  to  be  disposed  of,  and  for  that  purpose  he  had  fur- 
nished him  money  from  time  to  time,  amounting  to  over 
^1,000;  tiiat  the  money  was  paid  out  for  the  purchase  and 
transportation  of  apples,  butter,  and  chickens;  that  Finn 
was  to  continue  as  the  agent  for  selling,  and  that  for  his 
pay  for  his  services  as  such  agent  he  was  to  have  one-third 
of  the  profits.  I  asked  Mr.  Manning,  why  one-third  of 
the  profits,  for  my  information ;  he  said  that  they  could 
not  get  at  the  days  that  he  worked,  and  that  was  the  way 
he  was  to  have  his  pay  for  his  services.  Finn  took  his 
chances  in  getting  his  pay  in  that  way.  I  examined  the 
book,  and  don't  remember  whether  I  saw  that  account 
book  or  not,  but  think  I  did.  I  have  no  recollection  of 
seeing  these  blue  papers ;  I  think  I  saw  these  two  books. 
I  cross-examined  Mr.  Manning  upon  the  one,  and  he  asked 
me  what  he  should  do,  stating,  at  the  same  time,  that  he 
got  advice  from  Mr.  Smith.  I  says,  ^^  Mr.  Manning,  this 
statement  of  yours  leaves  Mr.  Finn,  if  true,  guilty  of  em- 
bezzlement'' He  says,  "  It  is  God's  truth,  and  I  want 
your  opinion  on  it,"  I  said  that  "  my  opinion  is  that  the 
statement  that  you  made  to  me  is  embezzlement,  and  he 
ought  to  be  prosecuted."     He  says,  "What  shall   I' do 
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about  it?  "  I  told  him  that  this  matter^  in  my  judgment^ 
was  sufficient;  if  true^  to  send  Mr.  Finn  to  the  peniten- 
tiary, and  that  it  was  his  duty  to  go  and  lay  the  matter 
before  the  district  attorney ;  that  he  was  the  law  officer  of 
the  government,  and  I  did  not  think  that  private  counsel 
had  any  business  to  meddle  in  such  matters.  Then  he 
said,  "  Your  advice  would  be  to  go  to  the  state's  attorney/^ 
I  said,  **Certainly."  I  told  him  it  was  my  opinion  and  judg- 
ment that,  on  the  statement  that  he  made  to  me,  and  on 
the  examination  of  these  books,  that  Mr.  Smith  (?)  waa 
guilty  of  embezzlement,  and  I  think  I  said  to  him  some- 
thing about  being  guilty  of  larceny  as  bailee,  at  the  same 
time. 

After  an  exhaustive  parol  inquiry,  a  critical  cross-exam- 
ination of  the  parties  and  their  witnesses,  and  a  judicious,, 
impartial  charge  to  the  jury,  a  verdict  was  returned  on 
the  eighth  day  of  the  trial  for  the  plaintiff.  A  motion 
for  a  new  trial,  for  the  causes  and  miscarriages  of  the 
defense,  was  subsequently  argued  and  overruled,  and  judg^ 
ment  was  entered  on  the  verdict 

The  case  was  brought  thence  to  this  court  on  error,  pre- 
senting  the  following  reasons : 

IH.r8t, — That  the  verdict  of  the  jury  is  contrary  to  law. 

Second, — That  the  verdict  of  the  jury  is  not  supported 
by  the  evidence,  and  is  contrary  to  the  weight  of  evidence* 

Third, — The  verdict  of  the  jury  is  contrary  to  the  in- 
structions of  the  court. 

Fourth. — ^The  finding  of  the  jury  should  have  been  for 
the  defendant  and  not  for  the  plaintiff. 

Fifth, — For  errors  of  law  which  occurred  during  the 
trial  and  were  overruled,  and  the  defendant  excepted  to- 
the  rulings  of  the  court  at  the  time. 

The  record  presents  the  question,  did  the  plaintiff  itt 
error  prosecute  the  defendant,  in  the  police  court  of  Omaha, 
and  the  grand  jury  and  district  court,  through  malice  and 
ill-will,  and  without  probable  cause  for  the  charge  of  em- 
bezzlement ? 


JANUARY  TERM,  .888.  523 

Manning  y.  Finn. 

The  bill  of  exceptions  contains  303  pages  of  testimony, 
to  the  jury  {pertinent  and  impertinent,  taken  or  transcribed 
with  a  want  of  exactitude  that  adds  to  the  embarrassment 
in  resolving  the  disputed  facts  and  circumstances  which  led 
up  to  the  final  issues  between  the  parties.  The  discord  of 
the  testimony  in  chief,  and  the  contradictions  of  the  cross- 
examinations,  darken,  rather  than  lighten  up,  the  merits  of 
the  controversy.  The  plaintiflf*  below  testifies  readily  to 
every  favorable  fact,  has  no  recollection  of  important 
dates,  is  unable  to  produce  his  original  memorandum  of 
accounts,  but  swears  to  his  office  and  capacity  as  partner 
instead  of  agent,  and  denies  that  the  word  agent  was 
written  or  read  to  him,  in  the  receipt  and  agreement  which 
he  signed  to  the  defendant. 

The  defendant  below  is  not  sufficiently  corroborated  by 
his  own  witness,  the  former  district  attorney,  as  to  having 
been  legally  advised  that  he  had  probable  cause  for  the 
criminal  prosecution,  but  the  testimony  of  that  witness 
tends  to  the  want  of  advice  and  the  contrary  opinion* 
He  is  but  partially  corroborated  in  that  important  fact  by 
his  counsel  on  the  trial,  whose  advice  was  that,  '^tf  his  state- 
ment of  all  the  facts  and  circumstances  was  true,  the  de- 
fendant was  guilty  of  embezzlement.*'  This  advice,  given 
carefully  and  subjunctively,  was  not  conclusive,  for, 
through  its  fatal  '^  if"  it  destroyed  the  proposition  that  he 
was  justified,  on  his  statement,  in  commencing  the  prosecu- 
tion. He  was  to  undertake  it,  on  that  advice,  only  if  his 
facts  and  the  circumstances  were  true.  For  the  certainty 
and  sufficiency  of  the  premises,  he  alone  must  be  responsi- 
ble— a  question  at  last  for  the  jury  to  decide. 

The  essential  ground  of  recovery  for  malicious  prosecu- 
tion is,  that  it  was  carried  on  without  probable  cause, 
which  is  a  mixed  proposition  of  law  and  fact.  Whether 
the  circumstances  to  show  it  probable  are  true,  is  a  matter 
of  fact  to  be  tried,  but  if  true,  that  they  make  a  probable 
cause  is  a  question  of  law  to  be  decided.  (1  Am.  Lead. 
Cases,  263.) 
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The  subject  of  controversy  begins  and  rests  on  the  con- 
struction of  tlie  two  receipts  dated  September  26  and  Octc>- 
ber  3,  1881,  for  ?I00  and  $300  respectively,  signed  by 
the  defendant  in  error,  as  agent^  for  the  purchase  in  ' 
Missouri,  and  sale  in  Omaha,  of  perishable  articles  of  pro- 
duce in  the  huckster's  market.*  The  defendant^  by  his 
receipts,  was  obliged  to  make  summary  accounting  and  set- 
tlement when  called  upon.  The  articles  were  both  pur- 
chased and  stored  according  to  the  defendant's  advice,  and 
were  at  all  times  under  his  control.  On  the  suspicion  of 
embezzlement,  or  misconduct,  he  could  have  discharged 
the  agent  and  taken  possession  of  the  property. 

Under  such  circumstances  he  claims  to  have  advanced 
$1,110.60,  at  six'  different  times  from  September  26th  to 
November  19th,  1881,  and  without  differences  or  cause  for 
complaint,  until  January  following,  when  the  season  of 
traffic  was  over,  the  articles  had  been  disposed  of,  and, 
from  their  perishable  nature,  much  of  them  at  a  loss,  and, 
when  the  enterprise  had  become  a  failure,  the  defendant 
called  for  a  settlement,  and  finding  that  $850  of  his  invest- 
ment was  lost,  or  not  forthcoming,  thought  he  had  reason 
to  charge  the  agent  with  embezzlement  of  the  amount. 
But,  however  sincerely  his  conscientiousness  may  have 
been  abused  by  self-interest  or  prejudice  to  his  opinion, 
his  conduct  and  testimony  are  too  uncertain  and  contra- 
dictory to  warrant  that  conclusion.  The  condition  of 
their  accounts  cannot  be  stated  with  certainty  from  the 
testimony;  the  books  introduced  are  entitled  to  little  credit 
if  the  entries  could  be  read  and  understood,  which  is  still 
doubtful.  And,  finally,  the  plaintiff,  on  cross-examina- 
tion, admitted  that  the  defendant  delivered  to  him  a 
"  statement  of  every  item  of  expenditure,  and  showed  up 
everything  of  his  transactions,''  which  renders  it  altogether 
doubtful  that  he  could  have  believed  that  this  embezzlement 
had  the  elements  of  felony  and  crime.  He  cannot  escape 
the  imputation   of  negligence  of  attention    to  the   very 
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ti-ansactioDs  complained  of,  and  want  of  investigation  of 
the  results  and  its  causes,  before  reaching  the  conclusion 
that  his  loss  of  itself  was  a  "reasonable  cause  for  belief" 
of  larceny.  It  is  more  probable  from  the  testimony  that 
the  plaintiff's  investment  was  lost  through  the  joint  mis- 
management of  both  parties,  and  the  bad  luck  of  the 
huckster's  market,  than  sunk  by  the  embezzlement  charged. 

Considering  the  first  four  of  the  plaintiff  in  error's 
assignments,  they  are  to  be  disposed  of  together,  in  the 
view  expressed,  that  the  weight  of  evidence  is  not  in  his 
favor,  on  review  of  the  essential  grounds  of  the  criminal 
prosecution  originally  instituted  by  him,  as  it  fails  to  ap- 
pear from  impartial  testimony  that  there  was  probable 
cause  for  the  prosecution  for  embezzlement. 

Considering  the  fifth  assignment,  it  does  not  appear  to 
be  specific  in  the  plaintiff's  petition  in  error,  or  in  the  brief 
of  counsel  to  the  court,  what  errors  of  law  occurred  on  the 
trial,  or  which  objected  to  on  trial  and  overruled  by  the 
court  are  sufficient  to  reverse  the  judgment  of  the  court. 
Objections,  both  serious  and  frivolous,  during  the  eight 
days'  trial,  were  too  frequent  and  numerous  to  make  it 
consistent  to  review  the  whole,  seriatim,  without  specifi- 
cations of  the  views  of  counsel  as  to  those  considered  pal- 
pable and  important. 

The  formal  assignment  of  errors  seems  to  be  too  nearly 
within  the  category  of  abstractions,  to  be  further  consid- 
ered in  an  analysis,  or  to  permit  the  reversal  of  the  judg- 
ment in  the  case.  Therefore,  the  judgment  of  the  district 
court  is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 
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The  Western  Horse  and  Cattle  Insurance  Com- 
pany, PLAINTIFF  IN  ERROR,  V.  ClaUS  TiMM,  DE- 
FENDANT IN  ERROR. 

Insurance  of  Live  Stock:  action  on  policy:  pleading. 
In  an  action  npon  a  policy  of  insurance  on  a  span  of  mnlefl,  where 
it  is  alleged  in  the  petition  that  the  death  of  the  insured  mules 
did  not  result  from  any  act,  design,  procurement,  or  fault  on  the 
part  of  the  plaintiff,  and  there  is  a  distinct  allegation  in  the 
answer  that  the  plaintiff  *'  suffered  and  permitted  them  (said 
mules)  to  be  overworked  in  plowing,  and  by  suolV  overwork 
caused  their  death,''  and  there  was  no  reply  or  denial  of  such 
allegation,  and  the  cause  was  submitted  to  the  trial  court  on  the 
pleading,  without  other  evidence,  a  judgment  for  the  plaintiff 
will  be  reversed,  and  the  cause  remanded  to  the  district  court, 
with  leave  to  the  plaintiff  to  reply,  and  for  further  proceedings. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Morris,  J. 

HagaUj  McDonald  &  CheUenbergery  for  plaiDtiff  in 
error,  cited :  Youngs  v.  Kent,  46  N.  Y.,  672.  Code,  See. 
184.  Schofield  V.  Banky  9  Neb.,  821.  Faulkner  v,  Klamp, 
16  Id.,  178.  Brown  v.  Montgomery,  20  N.  Y.,  291. 
Redman  v.  Insurance  Co.,  4  N.  W.  R.,  691.  McCann  v. 
McLennan,  2  Neb.,  290. 

Capps  &  McCreary,  for  defeudant  in  error,  cited : 
Houghton  v,  Townsend,  8  How.  Pr.  R.,  441.  Western 
Horse  and  Cattle  Insurance  Co,  v,  Scheidle,  18  Neb., 
495.     12  Barb.,  576.     83  Id.,  621. 

Cobb,  J. 

This  action  was  submitted  to  the  district  court  on  the 
following  stipulation :  "  The  above  cause  is  hereby  sub- 
mitted to  the  court  on  the  petition  and  answer,  without 
proof,  for  the  court  to  render  judgment  on  said  pleadings. 


JANUARY  TERM,  1888.  627 


'^ 


Western  Hone  and  Cattle  Ixu.  Co.  t.  Timm. 


If  for  the  plaintiff^  in  the  sum  of  $300  and  interest  and 
costs  as  prayed  for  in  petition,  and  if  for  the  defendant^  for 
costs/' 

The  petition  in  substance  states : 

First' — That  the  defendant  is  an  insurance  corporation- 

Second. — That  on  the  5th  day  of  February,  a.d.  1884, 
the  defendant,  in  consideration  of  the  premium  paid  it  by 
the  plainti£P,  of  twenty-one  dollars,  insured  two  mules,  the 
property  of  the  plaintiff',  in  the  sum  of  three  hundred 
dollars,  by  making,  executing,  and  delivering  to  the  plaint- 
iff^ its  certain  policy  in  writing,  a  copy  of  which  is  set  out 
in  the  petition. 

Third: — That  said  policy  insured  the  said  two  mules  of 
the  plaintiff^  for  the  sum  of  one  hundred  and  fifty  dollars 
each  against  loss  by  theft,  disease,  or  accident  (except  fire 
and  lightning),  from  the  6th  day  of  March,  1884,  to  the 
6th  day  of  March,  1886. 

Fourth. — Among  other  conditions  contained  in  said 
written  policy  were  the  following:  "8d.  Where  notes 
have  l)een  given  for  premiums,  no  claim  for  the  payment 
of  loss  will  be  entertained  if  such  notes  have  not  been 
paid  at  maturity.  4th.  Every  policy  holder  obligates 
himself:  d, — To  avoid  everything  that  may  lead  or  con- 
tribute to  the  loss  of  the  insured  animals.  6th.  When 
all  necessary  documents  have  been  received,  the  company 
will  cause  loss  to  be  properly  investigated,  and  if  the  same 
aball  prove  correct  and  just,  will  settle  them  within  five 
days  after  the  etitablishmcnt  of  such  proof.  7th.  The 
<;on)pany  shall  not  be  liable  to  pay  f')r  the  loss  of  any 
animal  whose  death  is  caused  bythe  negligence  or  fault  of 
the  policy  holder  or  his  employes.  16th.  The  com- 
pany reserves  the  right  to  cancel  this  policy  at  any  time  by 
giving  notice  to  that  effect  to  the  policy  holder,  and  return- 
ing to  him  the  amount  of  the  unearned  premium,  but  not 
the  policy  fee." 

Fifth.— Theit  on  or  about  the  I7th  day  of  April,  1884, 
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one  of  said  mules  thus  insured  died,  and  said  death  did 
not  result  from  any  act,  design,  procurement,  negligence, 
or  fault  on  the  part  of  the  plaintiff.  That  said  mule  died 
in  Adams  county,  Nebraska,  and  its  death  was  duly  re- 
ported to  the  agent  of  the  defendant  within  twenty-four 
hours,  viz.,  on  the  18th  day  of  April,  1884,  and  the  plaint* 
iflP  has  duly  performed  all  of  the  conditions  of  said  policy 
on  his  part ;  that  said  mule  was  worth  one  hundred  and 
fifty  dollars  when  he  died,  and  plaiutiiF  has  demanded 
that  sum  from  defendant  and  been  refused,  and  no  part 
thereof  has  been  paid. 

As  a  second  cause  of  action :  That  on  the  27th  day  of 
May,  A.D.  1884,  the  second  mule  died,  leaving  no  issue  but 
this  lawsuit;  that  said  death  occurred  in  Adams  county, 
Nebraska;  that  it  did  not  occur  by  any  act  of  n^ligence, 
design,  procurement,  or  fault  on  plaintiff's  part;  that  due 
notice  of  said  death  was  given  to  the  defendant,  and  that 
the  plaintiff  has  fully  kept  and  performed  all  the  condi- 
tions of  said  policy  on  his  part;  that  said  second  mule  was 
worth  one  hundred  and  fifty  dollars  when  he  died,  and  that 
amount  was  duly  demanded  by  plaintiff  of  defendant  and 
refused,  and  no  part  of  it  has  ever  been  paid. 

The  answer  of  the  plaintiff  in  error  was,  in  substance : 
It  admits  "  the  corporate  existence,  the  issuing  of  the  pol- 
icy set  out  in  plaintiff's  petition,  and  the  death  of  the 
mules  therein  mentioned,  and  denies  each  and  every  other 
allegation  in  said  petition." 

Second  defense:  After  setting  out  the* conditions  of  the 
policy,  that,  in  case  the  premium  was  not  paid  in  cash  but 
by  note,  and  said  note  was  not  paid  at  maturity,  the  policy 
should  not  be  valid,  but  that  the  defendant  might  revive 
it,  the  answer  continues:  ^'That  said  plaintiff  did  not 
pay  the  insurance  premium  in  cash  in  this  case,  but  ex-^ 
et'Uted  his  note  to  the  defendant  therefor,  due  on  the  first 
day  of  April,  1884.  That  said  note  was  not  paid  when 
due  nor  any  jiart  thereof.       *       *       *       "phat  long  after 
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said  Dote  matured,  and  after  said  insurance  had  ceased  to 
be  in  force,  the  mule  of  the  plaintiff  which  died  first  be- 
came violently  sick  and  came  near  unto  death,  and  when 
said  mule  was  in  fact  dying,  the  plaintiff  sent  the  money 
long  past  due  on  said  premium  note  to  defendant,  but  did 
not  in  any  manner  inform  the  defendant  that  the  insured 
stock  was  sick,  and  defendant  had  no  knowledge  that  said 
stock,  or  any  of  it,  was  sick,  but  supposing  and  believing 
the  said  stock  to  be  in  good  health,  ♦  *  *  the  said 
defendant  held  said  money  a  reasonable  time  for  the  pur- 
pose of  ascertaining  the  condition  and  health  of  said  in- 
sured stock,  and  until  it  (the  defendant)  ascertained  that 
the  said  plaintiff  had  practiced  a  fraud  on  it  as  above  set 
forth ;  that  said  stock,  when  plaintiff  sent  said  money  to 
defendant,  was  sick.  Whereupon,  on  or  about  the  20th 
of  May,  1884,  the  said  defendant  tendered  and  offered  to 
pay  back  to  said  plaintiff  the  premium  money  so  received 
from  him  as  aforesaid,  and  notified  said  plaintiff  that  his 
said  policy  was  of  no  force  and  effect,  and  refused  to  re- 
vive said  policy,  but  said  plaintiff  refused  to  accept,  at  that 
time,  the  said  premium  money.  That  afterwards,  to-wit, 
on  or  about  the  20th  day  of  June,  1834,  the  defendant  re- 
turned said  plaintiff  the  said  premium  money  so  sent  to 
defendant  by  said  plaintiff,  as  aforesaid,  and  said  plaint- 
iff accepted  and  has  hitherto  retained  the  same.'' 

Third  answer :  "  Defendant  further  answering,  allies 
that  the  plaintiff,  in  and  by  said  policy  of  insurance,  was 
obligated  to  conscientiously  care  for  and  attend  to  said  in- 
sured mules,  and  did  not  do  so,  but  on  the  contrary  suf- 
fered and  permitted  them  to  be  overworked  in  plowing, 
and  by  such  overwork  caused  their  death.'' 

There  was  no  reply. 

On  these  issues  and  under  the  aforesaid  stipulation,  the 
court  ^*  found  from  the  issues  joined,  in  favor  of  the  plaint- 
iff and  against  the  defendant,  and  assessed  his  damages  at 
three  hundred  dollars,  and  afterwards  ordered  judgment 
34 
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against  the  defendant  and  in  favor  of  the  plaintiff,  for 
three  hundred  dollars  and  costs,  which  were  taxed  at  one 
hundred  and  six  dollars  and  ninety-three  cents/'  To  all 
of  which  the  defendant  (plaintiff  in  error)  duly  excepted. 

The  defendant  duly  filed  his  petition  in  error  in  this 
court,  duly  presenting  such  errors  and  exceptions,  and 
asking  that  the  said  judgment  of  the  district  court  against 
him  be  reversed,  and  that  judgment  absolute  be  given  by 
this  court  on  said  stipulation  in  favor  of  this  plaintiff  in 
error,  and  against  the  defendant  in  error,  for  its  costs. 

We  are  all  of  the  opinion  that  the  third  answer  of  the 
defendant  presents  a  defense  which,  if  admitted  in  plead- 
ing, or  proved  on  trial,  would  defeat  a  recovery.  It  cer- 
tainly contains  new  matter.  Although  it  may  be  said 
that  the  allegations  of  said  clause  of  the  answer,  that 
plaintiff  caused  the  death  of  the  insured  mules,  by  suffer- 
ing them  to  be  overworked,  was  in  a  sense  negatived  in 
advance,  by  the  allegations  of  the  petition,  that  ''said 
death  did  not  result  from  any  act,  design,  procurement,  or 
fault  on  the  part  of  the  plaintiff,"  but  those  words  of  the 
petition  were  probably  necessary  to  prevent  the  petition 
being  open  to  demurrer,  and  are  too  general  to  be  held  to 
answer  in  advance  the  special  allegations  of  the  answer. 
Jit  has  often  been  said  by  this  court  on  the  bench,  and  I 
'think  more  than  once  in  its  written  opinions,  that  in  a 
case  where  a  reply  was  necessary  and  none  made,  yet,  if 
the  cause  was  tried  as  though  there  was  a  proper  reply  on 
file,  no  advantage  could  be  taken  of  its  absence  in  this 
court.  But  that  rule  cannot  be  applied  to  a  case  like  the 
one  at  bar,  where  the  cause  is  submitted  on  the  pleadings. 
*^  Tlie  judgment  of  the  district  court  is  reversed,  and  tlT5~^ 
cause  remanded,  with  instructions  to  that  court  to  permit 
the  defendant  to  file  a  reply  and  for  further  proceedings. 

Judgment  accjordingly. 
The  other  judges  concur. 


r 
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WiLUAM  F.  Sweesey,  plaintiff  in  error,  v.  Annie 
M.  Durnall,  defendant  in  error. 

1.  Iiandlord  and  Tenant:  special  facts:  instructions 
TO  JUBT.  Plaintiff  in  error,  through  his  agent,  leased  to  de- 
fendant in  error  certain  residence  property  in  the  city  of  0., 
without  reserving  the  building  known  as  the  bam  and  coal  shed 
standing  upon  the  same  lot  with  the  hoose,  at  an  agreed  rent,  to 
be  paid  monthly,  bat  for  no  definite  length  of  time.  Soon  after 
defendant  in  error  took  possession  she  was  notified  by  plaintiff 
in  error  that  the  agent  was  not  authorized  to  lease  the  building 
with  the  other  property,  but  he  did  not  terminate  the  contract, 
defendant  in  error  insisting  that  the  building  was  included  in 
the  lease.  Defendant  in  error  occupied  the  premises  for  nearly 
four  years.  During  a  part  of  this  time  she  occupied  said  build- 
ing and  leased  it  to  other  tenants,  receiving  the  rent  therefor. 
Daring  another  part  of  the  term,  plaintiff  occupied  it,  for  which 
he  paid  rent  to  defendant  in  error,  in  the  lorm  of  a  deduction 
from  the  monthly  rent.  During  another  portion  of  the  time, 
he  occupied  the  building  but  paid  no  rent  therefor.  The  rent 
was  paid  monthly,  during  the  whole  term,  by  defendant  in 
error.  In  an  action  brought  by  her  to  recover  rent  for  its  use 
during  the  time  it  was  occupied  by  plaintiff  in  error,  and  not 
paid  for,  the  jury  were  instructed  by  the  trial  court  that,  in 
ascertaining  what  the  contract  and  agreement  was  at  the  time 
the  lease  was  made,  it  was  proper  for  them  to  consider  all  that 
took  place  at  the  time  the  contract  was  entered  into  and  subse- 
quent thereto.  And  that,  if  the  Jury  found  that,  at  the  time 
the  lease  was  made,  defendant  in  error  was  to  have  the  use  of 
the  entire  premises,  including  the  bam,  plaintiff  in  error  would 
be  liable  for  a  fair  and  reasonable  rental  therefor,  during  the 
time  it  was  occupied  by  him,  for  which  no  payment  had  been 
made.     Bdd,  Ck)rrect 

2.  :  : .  Plaintiff  in  error  requested  an  instruc- 
tion to  the  effect  that,  by  the  payment  of  the  rent,  defendant 
would  be  estopped  from  making  any  claims  for  the  use  and 
occupation  of  the  barn,  unless  there  was  some  agreement  or 
promise  to  pay  the  same.  HM,  That  the  instruction  asked  for 
was  rightly  refused. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Wakeley,  J. 
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W.  J.  Connelly  for  plaintiff  in  error. 

A.  N.  Ferguson  and  J.  T.  Motnarty^  for  defendant  in 
error. 

Reese,  Ch.  J. 

This  case  is  from  the  district  court  of  Douglas  county, 
where  it  was  tried  upon  an  appeal  from  an  inferior  court. 

The  action  was  for  rent  for  the  use  of  certain  stables 
and  sheds  situated  on  premises  occupied  by  defendant  in 
error,  and  leased  from  plaintiff  in  error.  It  is  alleged  that 
the  amount  due  defendant  in  error  was  $110;  that  from 
this  there  should  be  deducted  the  sum  of  $35,  which  was 
admitted  to  be  due  plaintiff  in  error  for  one  month's  rent 
of  the  premises,  of  which  the  stables  and  sheds  constituted 
a  part,  leaving  due  defendant  in  error  the  sum  of  $75. 

The  answer  of  plaintiff  in  error  consisted  of  a  denial  of 
the  allegations  of  the  petition,  and  a  presentation  of  a 
counter-claim  for  the  sum  of  $43.15,  for  unpaid  rent 

The  reply  denied  all  the  all^ations  of  the  answer,  except 
as  to  the  item  of  $35,  which  was  conceded  to  be  due  plaintiff 
in  error. 

The  cause  was  tried  to  a  jury,  which  resulted  in  the  re- 
turning of  a  verdict  in  favor  of  defendant  in  error  for  the 
sum  of  $81.09,  including  interest. 

Upon  examination  of  the  evidence,  we  find  there  was  suf- 
ficient to  sustain  a  finding  of  the  jury  of  the  following  facts: 
That  prior  to  the  occupancy  of  the  premises  by  defendant 
in  error,  she  went  to  the  residence  of  plaintiff  in  error  for 
the  purpose  of  renting  the  property.  Plaintiff  in  error  was 
not  at  home,  but  defendant  was  informed  by  his  wife  that 
the  property  was  for  rent,  at  a  monthly  rental  of  $35.  It 
was  finally  agreed  that  the  price  should  by  $32.50,  and  de- 
fendant in  error  became  the  tenant  of  plaintiff  in  error. 
Defendant  in  error  took  possession  of  the  property,  which 
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<x>nsisted  of  a  house,  certaiD  out-buildings,  aud  the  barn 
and  coal  shed  in  question.  Some  time  after  possession 
was  taken  by  defendant  in  error,  plaintiff  in  error  returned 
home,  when  he  claimed  that  he  had  instructed  his  wife  to 
reserve  the  barn  and  coal  shed,  in  case  she  rented  the 
property.  The  barn  and  poal  shed  not  having  been  men- 
tioned at  the  time  of  the  making  of  the  contract,  defendant 
in  error  insisted  that  she  had  leased  the  whole  premises. 
She  remained  in  possession  nearly  four  years,  paying  the 
rent  demanded  monthly.  During  part  of  the  time,  plaintiff 
in  error  occupied  the  barn  as  a  shelter  for  his  c^arriage  and 
buggy,  and  for  his  horses,  for  which  he  allowed  defendant 
42.50  per  month.  During  another  part  of  the  time,  he  did 
not  occupy  the  barn  or  coal  shed,  but  it  was  occupied  by  a 
tenant  of  defendant  in  error,  to  wliom  she  had  leased  it. 
The  remainder  of  the  time,  it  was  occupied  by  plaintiff  in 
error,  but  without  any  compensation  being  allowed  to  de- 
fendant in  error,  in  the  way  of  deduction  of  rent,  or  other- 
wise. This  action  was  brought  to  recover  the  value  of  the 
use  of  the  property  during  this  period  of  time.  Upon  the 
trial  the  court  gave  the  following  instructions  to  the  jury: 

"1.  The  plaintiff  seeks  to  recover  of  defendant  for  the 
use  of  a  barn  and  shed,  situated,  as  she  alleges,  on  premises 
occupied  by  her,  on  Faruam  street  in  this  city. 

"2.  The  defense  is,  that  the  barn  and  shed  were  not  a 
part  of  the  premises  occupied  by  the  plaintiff,  but  were  on 
a  lot  belonging  to  defendant,  a  part  of  which,  including 
the  house  thereon,  and  only  that  part,  the  defendant  had 
rented  to  plaintiff,  reserving  to  himself  the  barn  and  shed. 

"3.  It  is  a  question  of  fact  for  you  to  determine,  from 
all  that  was  said  and  done  by  the  parties  (including  Mrs. 
Sweesey,  as  agent  for  the  defendant),  whether,  by  their 
agreement  and  understanding,  the  verbal  lease  did  or  did 
not  include  the  barn  and  shed.  And  in  determining  this, 
you  may  consider  all  that  took  place  between  them  at  the 
•original  agreement,  and  subsequently. 
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"4.  If  you  find  that  by  such  agreement  and  under- 
standing, Mrs.  Dun  jail  was  to  have  the  use  and  occupation 
of  the  entire  premises,  including  the  barn  and  shed,  then 
the  defendant  had  no  right  to  the  free  use  thereof  without 
the  plaintiff's  consent;  and  without  her  consent  to  such 
free  use  he  would  be  liable  to  her  for  the  fair  and  reason- 
able value  thereof.  If  you  find  otherwise,  and  that  defend- 
ant rightfully  used  and  occupied  the  barn  as  a  part  of  the 
premises  reserved  to  himself,  or  had  the  free  use  thereof 
by  plaintiff^s  consent,  you  must  find  for  the  defendant. 

"5.  The  defendant  pleads  a  counter-claim  for  rent 
unpaid.  This  claim  is  admitted  upon  the  trial.  If  you 
find  for  plaintiff  in  an  amount  exceeding  this  claim,  you 
will  deduct  it,  and  find  for  plaintiff  the  balance.  If  you 
find  against  the  plaintiff's  claim,  you  will  find  for  defend- 
ant in  the  amount  of  unpaid  rent.  You  will  add  interest 
on  the  amount  found  due  to  either  party  to  the  first  day  of 
this  term,  at  7  per  cent  per  annum,  from  the  time  when 
occupation  of  the  premises  "  [ceased  ?] 

Plaintiff  in  error  presented,  and  asked  the  court  to  give, 
the  following  instruction,  which  was  refused: 

"  The  jury  are  instructed  that  Mrs.  Durnall,  after  learn- 
ing that  Mr.  Sweesey  claimed  that  the  barn  was  not  in- 
cluded with  the  premises  rented,  had  the  right,  at  the  end 
of  any  month,  to  vacate  the  premises,  and  if  she  did  not 
avail  herself  of  this  right,  but  continued  to  occupy  the 
premises  and  pay  rent,  she  would  thereafter  be  estopped 
from  making  and  maintaining  any  claim  for  the  use  and 
occupancy  of  said  barn,  unless  there  was  some  agreement 
or  promise  to  pay,  discount,  or  allow  something  for  such 
use  and  occupation.'' 

It  is  insisted  that  the  court  erred  in  giving  the  second, 
third,  fourth,  and  fifth  instructions  asked  by  plaintiff  in 
error.  No  exceptions  were  taken  to  the  instructions  given 
by  the  court  upon  its  own  motion,  and  the  giving  of  them 
cannot  now  be  assigned  as  error.     But  we  have  copied 
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tliem  into  this  opinion,  for  the  purpose  of  showing  the 
directions  given  to  the  jury  by  them. 

By  the  third  instruction,  the  whole  case  was  properly 
submitted  to  the  jury,  as  to  the  agreement  made,  at  t4ie 
time  the  lease  was  entered  into,  and  the  jury  was  instructed 
that,  in  determining  what  the  agreement  was,  they 
might  consider  all  that  took  place  between  the  parties,  not 
only  at  the  time  the  agreement  was  made,  but  at  all  times 
thereafter. 

It  is  true  that,  when  defendant  in  error  learned  that 
plaintiff  in  error  claimed  that  the  barn  was  not  included 
with  the  premises  rented,  she  had  the  right  at  the  end  of 
any  month  to  vacate  the  premises,  but  it  is  equally  true 
that  plaintiff  in  error  had  the  right  to  terminate  the  lease 
at  any  time,  when  he  was  informed  that  defendant  in  error 
claimed  the  possession  of  the  barn.  This  right  was  not 
exercised  by  either  party,  and  we  cannot  see  how,  as  a 
matter  of  law,  such  action  can  work  an  estoppel  upon 
either.  It  would  have  been  as  competent  for  defendant  in 
error  to  insist  upon  an  estoppel,  as  against  plaintiff  in 
error,  by  reason  of  his  having  allowed  to  her  compensation 
any  part  of  the  time  the  barn  w^as  used  by  him. 

The  whole  question  as  to  the  conduct  of  the  parties 
during  the  occupancy  of  the  premises  by  defendant  in 
error,  and  the  conclusions  to  be  reached  from  such  conduct, 
as  bearing  upon  the  original  contract,  was  for  the  jury  to 
determine.  That  question  was  properly  submitted  to  them 
by  the  instructions  of  the  court. 

The  testimony  was  conflicting  upon  many  of  the  ques- 
tions submitted  to  the  jury.  Its  weight  was  for  them  to 
determine.  Not  only  is  the  verdict  sustained  by  sufiBcient 
evidence  upon  questions  of  fact,  but  the  preponderance 
seems  to  be  with  defendant  in  error. 

The  effect    of   the  course  pursued    by   defendant  in. 
error,  in  the  payment  of  rent,  upon  her  right  to  recover, 
would  be  one  for  the  consideration  of  the  jury,  under  all 
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the  circumstances  of  the   case.     It   could   not   work  an 
estoppel. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  district  court  is  affirmed.  . 

Judgment  affirmed. 

The  other  judges  concur. 


Luther  P.  Mathews,  plaintiff  in  error,  v,  Hattie 

TOOQOOD,  AS  executrix  OF  THE  ESTATE  OF  ThOMAS 
TOOGOOD,  DECEASED,  ViNCENT  C.  TOOGOOD,  MaRY 
60   576  T.    ToOGOOD,    AND    FREDERICK    L.    ToOGOOD,    AND 

Bertha  E.  Toogood,  minor  heirs  of  said  Thomas 
TooGOOD,  deceased,  defendants  in  error. 

1.  Interest.  "Any  rate  of  interest  which  may  be  agreed  npon, 
not  exceeding  ten  dollars  per  year  npon  $100,  shall  be  valid 
upon  any  loan  or  forbearance  of  money,  or  things  in  action  ; 
which  rate  of  interest,  so  agreed  upon,  may  be  taken  annuatUy, 
or  for  a  shorter  period,  or  in  advance,  if  so  expressly  agreed.  '^ 
Sec.  1,  Chap.  44  of  Compiled  Statutes  of  1887. 

2.    .     This  section  forbids  the  allowance  of  interest  in  excess 

of  ten  per  cent,  and  where  the  interest  upon  a  promissory  note 
is  represented  by  coupons,  providing  that  interest  shall  be  allowed 
thereon  after  maturity,  at  the  rate  of  ten  per  cent  per  annnm, 
no  interest  will  be  allowed  on  such  coupon. 

3.     :     usury.     An  agreement  to  pay  interest  upon  interest 

which  may  thereafter  accrue  cannot  be  enforced,  although  it 
does  not  render  the  principal  contract  for  the  loan  or  forbearance 
of  money  usurious. 

Error  to  the  district  court  for  Saline  county.  Tried 
below  before  Morris,  J. 

DaxoeSy  Foss  &  Stephens,  for  plaintiff  in  error,  cited:  2 
Daniels  Neg.  Inst,  Sec.  1513.  Genoa  v.  Woodruff,  92 
U.  S.,  502.     Auro'a  v.    West,  7  Wall.,  105.     Arevts  v. 
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Commonweafth,  18   Qratt.,  776.     MUls  v.   Jefferson,   20 
Wis.,  60.     San  Antonio  v.  Lane,  32  Tex.,  405. 

Abbott  &  Abbott,  for  defendants  in  error. 

Reese,  Ch.  J. 

The  original  action  in  this  case  was  instituted  in  the 
district  court  of  Saline  county,  for  the  purpose  of  foreclos- 
ing a  mortgage  given  to  secure  a  promissory  note  for 
14,400,  dated  May  2,  1885,  and  due  May  2,  1887,  with 
interest  from  date,  at  the  rate  of  ten  per  cent  per  annum, 
payable  semi-annually,  as  per  coupons  attached  to  the 
note.  There  is  one  interest  coupon  remaining  attached  to 
the  note,  which  is  as  follows: 

^'$220.00.  May  2d,  1887, 

We  promise  to  pay  to  Luther  P.  Mathews,  or  order, 
Two  Hundred  and  Twenty  Dollars,  being  interest  to 
that  date  on  my  note  of  $4,400.  This  interest  note  to 
draw  ten  per  cent  per  annum  from  maturity." 

Upon  trial  before  the  district  court,  a  decree  was  rendered 
in  favor  of  plaintiff  in  error,  for  the  full  amount  claimed, 
excepting  the  interest  demanded  upon  the  coupon  note, 
after  its  maturity.  This  the  court  refused  to  allow  to  the 
plaintiff,  and  this  action  of  the  district  court  is  now  assigned 
for  error. 

There  was  no  appearance  at  the  hearing  in  this  court  by 
defendants  in  error,  and  in  the  examination  of  the  question 
before  us  we  have  been  without  the  benefit  of  a  brief  upon 
that  side  of  the  case. 

In  the  examination  of  the  question  involved,  we  find  a 
sharp  conflict  of  authorities,  and  it  is  impossible  to  harmo- 
nize them.  We  here  give  a  brief  statement  of  the  holdings 
of  the  courts  upon  some  of  the  questions  bearing  upon  this 
-case. 

The  following  cases  hold,  substantially,  that   coupons. 
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whether  detached  from  the  bonds  or  not,  draw  interest 
after  their  maturity:  Aurora  v.  West,  7  Wall.,  82. 
LangsUm  v.  R.  R.  Co.,  2  S.  C.  (N.  S.),  248.  OUy  of  San 
Antonio  v.  Lane,  8'2  Tex.,  405.  Town  of  Genoa  v  Wood- 
ruff,  92  U.  S.,  602.  HollingBWorih  v,  Detroit,  3  McLean 
C.  C,  472-8.  Banks  v.  R.  R.  Co.,  8  R.  I,  375.  Com- 
monwealth V.  Ches.  &  0.  Canal  Co.,  82  Md.,  601. 

The  following  cases  may  be  cited  as  holding  a  contrary 
doctrine:     Force  v.   City  of  Elizabeth.,  28  N.  J.  Eq.,  403. 
Bd.   Co.   Coma,  v^  King,  13  Fla.,  461.     Rose  v.  City  of 
Bridgeport,  17  Conn.,  248. 

In  the  following  cases  it  is  held  that  interest  cannot  be 
compounded,  where  the  note  provides  that  interest  shall  be- 
payable  annually,  but  that  interest  must  be  computed  as 
simple  interest :  Leonard  v.  ViUars,  23  Ills.,  877.  Ban^ 
nister  v.  Roberts,  85  Me.,  75.  NUes  v.  Bd.  Co.  Comers,  8 
Blackf.,  158.  Hastings  v.  Wiswall,  8  Mass.,  465.  Doe  v. 
Warren,  7  Me.,  48.  Stokely  v.  Thompson,  84  Pa.  St,  210. 
Pindall  v.  Bank,  10  Leigh  (Va.),  481. 

While  the  following  cases  may  be  cited  as  holding  the 
reverse,  to-wit,  that  interest  will  be  allowed  upon  unpaid 
interest,  where  by  the  terms  of  the  note  interest  is  payable 
annually:  House  v.  Tenn.  College,  7  Heisk.,  128.  Pierce 
V.  Rowe,  1  N.  H.,  179.  Preston  v.  Walker,  26  Iowa,  205. 
Wheaton  v.  Pike,  9  R.  I.,  132.  Wright  v.  Eaves,  (Statutes) 
10  Rich.  Eq.,  582.  Lewis  v.  Pashoal,  Admr.,  37  Tex.,  315. 
Aspinwall  v.  Blake,  26  Iowa,  819.  Singleton  v.  Lewis,  Ex., 
2  Hill  (S.  C.  Law),  408.  O'NeiU  v.  Simms,  1  Strobh.  Law, 
115.  Doig  V.  Barkling,  8  Rich.  (S,  C),  126.  Bedsoe  v. 
Nixon,  69  N.  C,  89.  Talliaferro  v.  King,  9  Dana  {Ky.\ 
831. 

In  the  following  cases  it  is  held  that  interest  may  be 
allowed  on  interest,  if  the  promise  to  pay  it  is  made  after 
the  interest  matures-,  but  not  if  the  promise  was  made 
before  the  maturity  of  the  interest:  Stewart  v.  Petree^  SS- 
N.  Y.,  621.      VanBenchooten  v.  Lawson,  6  Johns.  Ch,,. 
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313.  Thornhill  v.  EoanSy  2  Atkyns,  380.  State  of  Conn. 
r.  Jackson,  1  Johns.  Ch.,  13.  Waring  v.  Cunliffey  1  Ves. 
Ch.,  99.  Chambers  v.  Goldvtiny  9  Id.,  264.  Banks  v. 
McClellan,  24  Md.,  62.  ToU  v.  HiUer,  11  Paige  Ch., 
228.  Henry  v.  Flagg^  13  Met.  (Mass.),  65.  Forman  v. 
Forman,  17  How.  Pr.,  265.  Pindail  v.  Bank,  10  Leigh 
(Va.),  481,     Childers  v.  Deane,  4  Rand  (Va.),  406. 

In  Wisconsin  and  Missouri,  and  perhaps  other  states, 
interest  is  allowed  upon  unpaid  interest,  but  this  is  in  pur- 
suance of  an  express  statutory  provision.  By  these  deci- 
sions it  is  also  held  that  a  contract  to  pay  interest  upon 
interest  which  may  thereafter  accrue,  cannot  be  enforced, 
although  it  does  not  render  the  principal  contract  for  the 
loan  or  forbearance  usurious.  It  is  held  that  such  con- 
tract to  pay  the  interest  upon  the  interest  does  not,  in  fact, 
contaminate  the  original  contract,  but  that  its  provisions 
are  against  public  policy,  and  will  not  be  enforced. 

The  authorities  being  thus  conflicting,  we  look  to  the 
statute,  for  the  purpose  of  ascertaining  the  intention  of  the 
l^islature  in  enacting  the  interest  laws  of  this  state,  and 
to  aid  us  in  their  construction. 

Sec.  1  of  Chap.  44  of  Compiled  Statutes  of  1887,  pro- 
vides: ^*  Any  rate  of  interest  which  may  be  agreed  upon, 
not  exceeding  ten  dollars  per  year  upon  one  hundred  dollars 
shall  be  valid  upon  any  loan  or  forbearance  of  money,  goods, 
or  things  in  action;  which  rate  of  interest  so.  agreed  upon 
may  be  taken  yearly,  or  for  any  shorter  period,  or  in  advance^ 
if  so  expressly  agreed.*' 

By  an  analysis  of  this  section,  we  find  that  the  rate  of 
interest  to  be  agreed  upon  shall  not  exceed  ten  per  cent, 
but  that  it  may  be  taken  yearly,  or  for  any  shorter  period, 
or  in  advance.  The  amount  of  money  represented  by  the 
principal  note  in  this  case  is  $4,400.  By  the  decision  of 
the  district  court,  plaintiff  was  allowed  interest  thereon,  at 
the  rate  of  ten  per  cent.  No  more  could  have  been 
allowed^  without  an  infraction  of  the  provisions  of  the  sec- 
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tion  referred  to.  The  interest  is  payable  semi-annually ; 
which  is  in  accordance  with  law.  It  will,  therefore,  be 
seen  that  should  interest  be  allowed  Jipon  the  unpaid  semi- 
annual installments  of  interest,  more  than  ten  per  cent 
would  be  allowed  thereby.  Again,  the  statute  provides 
that  this  interest  may  be  taken  for  a  shorter  period  than 
yearly.  If  it  may  be  taken  for  six  months,  it  may  be 
taken  for  one  month,  or  any  shorter  time,  and  thereby  the 
interest  might  be  made  to  draw  interest  from  soon  after 
the  date  of  the  note,  or  in  fact  the  interest  might  be  taken 
in  advance,  if  so  agreed.  The  first  yearns  interest  might 
thus  be  made  a*  part  of  the  principal,  and  permitted  to 
draw  interest  from  the  date  of  the  principal  note,  by  sim- 
ply representing  it  in  a  coupon,  instead  of  upon  the  face  of 
the  note.  An  examination  of  this  section  of  the  statute 
convinces  the  writer  that  it  was  the  purpose  of  the  l^isla- 
ture  to  allow  ten  per  cent  per  annum,  and  no  more,  but 
that  the  interest  might  be  taken  at  the  same  rate  for  a 
shorter  period,  or  in  advance;  but  that  it  should  not,  in 
any  event,  exceed  the  "ten  dollars  per  year  upon  $100." 
The  decision  of  the  district  court  will,  therefore,  be 
affirmed. 

Judgment  affirmed. 


The  other  judges  concur. 


The  State  op  Nebraska,  ex  rel.  Henry  Carter,  v. 
Charles  H.  King. 

1.  Justice  of  Peace :  granting  new  trial.  Ajnstioeoftiie 
peace  hfts  no  authority  to  grant  a  new  trial  except  for  fraud, 
partiality,  or  undue  means-  Templin  v.  Spnderj  6  Nebraska,  491. 
(ox  V.  Tyler,  6  Nebraska,  297. 

%  Legal  Holidays.  Where  the  statutes  designate  certain  days, 
as  the  25th  day  of  December,  1st  day  of  January,  etc.,  as  legal 
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holidays,  nnd  prohibit  oonrte  from  transacting  business  on  such 
days,  except,  etc.,  the  restriction  is  confined  to  the  days  named 
in  the  statute,  and  where  any  of  such  days  fall  on  Sunday,  the 
succeed  ing  Monday  is  not  to  be  observed  as  such  holiday  except 
80  far  as  it  may  affect  the  presentment  and  demand  of  commer- 
cial paper. 

3.     :    CONTINUANCE  OF  CAUSES.    Where  a  cause  is  Continued 

to  a  day  on  which  the  court  is  prohibited  from  transacting  busi- 
ness, as  Sunday,  or  a  legal  holiday,  the  continuance  will  extend 
to  the  first  day  thereafter  on  which  it  can  legally  transact  busi- 
ness. 

Original  application  for  maDdamus. 

H.  D.  Travis,  for  relator.  Proceedings  after  judgment 
a  nullity.  Crlppen  &  Amlck  v.  Churchy  17  Neb.,  304. 
Toothy  Hosea  &  Co.  v,  JoneSy  19  Id.,  590.  Adjournment 
proper.  Polin  v.  Siate^  14  Neb.,  546.  Legal  holidays. 
Bouvier  Law  Die.  Comp.  Stat.,  Sec.  8,  Ch.  41.  Man- 
damus proper  remedy.     PeopU  v.  Gale^  22  Barb.,  502. 

J,  H.  Haideman  and  B.  A. .  Gibson,  for  respondent, 
cited:  High.  Ex.  Leg.  Rem.,  Sec.  180.  State  v.  Powell, 
10  Neb.,  48.  Freeman  Judgments,  Sees.  116, 117.  Oran- 
dal  V.  Bacon,  20  Wis.,  671.  Mahr  v.  Young,  18  Id., 
634.     Moore  &  Cozine  v.  Herron,  17  Neb.,  697,  700. 

Maxwell,  J. 

This  is  an  original  action  brought  in  this  court  to  ob- 
tain a  peremptory  mandamus.  The  relator  alleges  in  his 
petition,  'Hhat  defendant,  on  the  19th  day  of  November, 
1887,  was  and  now  is  a  duly  elected,  qualified,  and  acting 
justice  of  the  peace  in  and  for  Weeping  Water  precinct,  in 
the  county  of  Cass,  and  state  of  Nebraska;  that  on  the 
1 9th  day  of  November,  1887,  this  complainant  commenced, 
in  the  justice  court,  before  the  said  Charles  H.  King,  in 
Weeping  Water  precinct,  said  county,  and  filed  his  bill  of 
particulars  in  said  justice's  ofiBce,  against  John   11.  Davis 
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and  David  Woodard;  that  on  the  21st  day  of  November, 
1887,  plaintiff  caused  a  summons  to  issue  in  said  cause 
against  the  defendant.  *  *  *  *  On  the  22d  day  of 
November,  the  defendant  acknowledged  service  of  the 
summons,  and  in  words  and  figures  following  endorsed 
thereon : 

"We  hereby  acknowledge  service  of  the  within  sum- 
mons. 

"D.  Woodard, 
"J.  H.  Davis/' 

The  summons  was  returnable  on  the  25th  of  November, 
1887,  and  the  cause  set  for  trial  on  the  25th  day  of  No- 
vember, 1887,  at  one  o'clock  p.m.  On  the  25th  day  of 
November,  1887,  the  parties  filed  the  following  stipulation : 
'^It  is  hereby  stipulated  that  this  cause  be  continued  to 
the  22d  day  of  December,  1887,  at  10  o'clock  in  the  fore- 
noon of  said  day. 

"H.  D.  Travis,  Plff's  AUy. 
"J.  H.  Haldeman,  Defes  AttyJ^ 

And  the  cause  was  continued  to  the  22d  day  of  Decem- 
ber, 1887,  according  to  the  stipulation.  On  the  17th  day 
of  December,  1887,  the  following  stipulation  was  filed : 

•'This  cause  is  hereby  continued  by  cousent  of  parties, 
to  the  26th  day  of  December,  1887,  at  10  o'clock  a.m. 
**H.  D.  Travis,  Atty.  for  Carter. 
"D.  Woodard  and  John  H.  Davis, 
**  by  J.  H.  Haldeman,  their  Attorney" 

Said  stipulation  was  duly  filed  in  the  office  of  the  said 
justice  of  the  peace  at  Weeping  Water,  and  the  cause  was 
accordingly  continued  to  the  26th  day  of  December,  1887, 
at  10  o'clock  A.M.  On  the  26th  day  of  December,  plaint- 
iff appeared  in  justice  court  and  was  ready  for  trial,  but 
the  justice  continued  the  cause  to  the  27th  day  of 
December,  1887,  at  10  o'clock  A.M.  On  the  27th  of 
December,   1887,  plaintiff  appeared   with   his   witnesses 
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at  10  o'clock  A.M.  After  waiting  one  hour,  the  court  heard 
the  testimony  of  plaintiff^  and  rendered  judgment  for  $200 
and  costs  of  suit  against  the  defendants.  The  finding  and 
judgment  of  the  court  were  in  the  following  words  and 
figures,  to- wit: 

"December  27,  1887,  10  o'clock  a.m.  After  waiting 
one  hour,  to-wit,  11  o'clock  a.m.,  the  plaintiff  appeared. 
The  defendants  failing  to  appear,  the  cause  came  up  for 
hearing  upon  the  bill  of  particulars  and  the  evidence  of 
Henry  Carter  and  Jennie  Carter.  Permission  asked  and 
granted  to  amend  the  bill  of  particulars  by  inserting  15th 
day  of  October,  1887,  where  blank  was  left  as  to  the  date  of 
ownership  of  property  and  the  taking  thereof.  I  find 
upon  hearing  of  the  testimony  herein  produced  by  the 
plaintiff,  that  the  plaintiff  shall  recover  the  value,  $200,  of 
the  said  property  from  the  said  defendants.  It  is  there- 
fore considered  by  me  that  the  plaintiff  recover  of  said 
defendants  the  sum  of  $200  and  costs  of  suit  herein  ex- 
pended, taxed  at  $8.46. 

*'  C.  H.  King,  JvMice  of  the  Peace.'' 

Which  judgment  is  still  in  full  force  and  effect,  and 
from  which  no  appeal  has  been  taken  and  no  stay  bond  or 
appeal  bond  has  been  filed.  On  the  7th  day  of  January, 
1888,  plaintiff,  by  his  attorney,  demanded  of  the  justice 
that  he  issue  an  execution  on  the  judgment  rendered  in 
said  justice  court  on  December  27,  1887,  in  said  cause. 
The  justice  refused  to  issue  said  execution,  and  still  refuses 
to  issue  an  execution  on  said  judgment.  Plaintiff  has 
tendered  said  justice  his  legal  fees  for  issuing  said  execu- 
tion. That  J.  H.  Haldeman  was  informed  by  the  said 
justice,  on  the  morning  of  December  26th,  that  he  would 
continue  the  case  until  the  27th  of  December,  1887,  at  10 
o'clock  A.M.  AfiSant  says  that  the  defendant,  John  H. 
Davis,  is  the  real  party  in  interest  as  defendant;  that  John 
H.  Davis  had  the  constable  to  levy  on  the  goods  and 
chattels  of  this  affiant  for  the  alleged  debt  of  another  party 
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(J.  M.  Carter),  and  that  said  John  H.  Davis  and  said 
constable,  D.  Woodard,  unlawfully,  wrongfully,  forcibly, 
and  against  the  will  of  this  afSant  took  the  said  property 
from  this  affiant,  and  that  said  Davis  had  said  property  or 
the  proceeds  of  said  property,  and  is  lawfully  indebted  to 
this  plaintiff  in  the  sum  of  $200 ;  that  plaintiff  is  not  in- 
debted to  defendants  in  any  sum,  and  has  been  greatly 
damaged  by  the  wrongful  acts  of  said  defendants.  Affiant 
says  that  he  is  a  poor  man,  that  affiant  had  his  testimony 
ready,  and  had  a  witness  to  come  from  Cheyenne  coufaty, 
at  great  expense,  to  testify  in  the  cause,  and  affiant  believes 
that  defendants  proceeded  in  the  manner  in  which  they  did 
to  harass  and  annoy  him  and  to  compel  him  to  abandon 
the  suit;  that  the  motion  to  set  aside  the  judgment  was  not 
made  until  after  plaintiff's  witness  had  returned  to  Chey- 
enne county,  Nebraska;   that  on  the  26th  of  December, 

1887,  when  the  case  was  continued  to  the  27th,  the  entry 
on  the  justice's  docket  did  not  contain  the  words,  'Hhe 
court  being  in  doubt  whether  this  is  a  legal  holiday,''  but 
the  entry  was,  "the  cause  is  continued  by  consent  of  parties 
to  the  27th  of  December,  at  10  o'clock  a.m.,"  and  the 
docket  so  stood  and  remained  until  after  judgment  had 
been  rendered  on  the  27th,  when,  on  the  complaint  of  J. 
H.  Haldenian,  attorney  for  defendants,  the  entry  was 
changed  by  the  justice  of  the  peace.  Some  proceedings 
were  had  alter  judgment,  but  which  do  not  affect  the  valid- 
ity of  this  judgment;   that  on  the  21st  day  of  January, 

1888,  deiendants  served  upon  the  plaintiff  notice  that  the 
judgment  hereinbefore  mentioned  had  been  set  aside,  and 
the  case  set  down  for  trial  on  January  30,  1888,  at  10 
o'clock  in  the  forenoon.  *  *  *  That  no  fraud 
was  perpetrated  upon  the  defendants  by  plaintiff;  that 
said  judgment  is  in  full  force  and  effect,  and  that  execution 
should  issue  from  said  justice  court  for  the  sum  of  $200 
and  costs.  Wherefore  plaintiff  prays  that  a  peremptory 
writ  of  mandamus  may  issue,  commanding  said  defendant 
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forthwith  to  issue  an  execution  upon  the  judgment  ob- 
tained by  plaintiff  in  justice  court  before  0.  H,  King,  in 
which  cause  Henry  Carter  was  plaintiff  and  John  H. 
Davis  and  David  Woodard  were  defendants,  for  $200  and 
costs." 

A  transcript  of  the  proceedings  before  the  justice  is  filed 
with  the  petition  and  made  a  part  thereof,  from  which  it 
appears  that,  on  the  80th  day  of  December,  1887,  the  de- 
fendants filed  a  motion  to  set  aside  the  judgment  and  for  a 
new  trial,  on  the  ground  that  the  judgment  was  void,  be- 
cause the  adjournment  on  the  26th  of  December  was  a 
nullity,  and  therefore  the  justice  had  no  jurisdiction  to  try 
the  case  on  the  27th  of  that  month.  On  the  7th  day  of 
January,  1888,  the  court  sustained  the  motion  granting  a 
new  trial,  whereupon  the  relator  requested  the  justice  to 
issue  an  execution  upon  the  judgment  rendered  December 
27,  1887,  and  upon  his  refusal  instituted  this  action. 

Section  983  of  the  code  restricts  the  right  of  a  justice 
of  the  peace  to  grant  a  new  trial  to  cases  where  the 
verdict  was  obtained  by  fraud,  partiality,  or  undue  means. 
Templin  v.  &ynder,  6  Neb.,  491.  Cox  v,  Tyler,  6  Id.,  298- 
There  was  no  authority,  therefore,  for  the  justice  to  grant 
a  new  trial  upon  the  grounds  assigned,  and  his  action  in 
that  regard  is  void. 

2d.  Was  the  27th  day  of  December,  1887,  a  1^ 
holiday? 

In  section  35,  chapter  13  of  the  Revised  Statutes  of 
1866,  it  is  provided  that,  "  No  court  can  be  opened  nor  can 
any  judicial  business  be  transacted  on  Sunday,  except,  Ist^ 
to  give  instructions  to  a  jury  then  deliberating  on  their 
verdict;  2d,  to  receive  a  verdict  or  discharge  a  jury;  3d, 
to  exercise  the  powers  of  a  single  magistrate  in  a  criminal 
proceeding." 

In  1879  this  section  was  amended  by  adding,  after  Sun- 
day, the  words,  or  on  any  legal  holiday,  so  that  the  section 
MOW  reads,  *'Nor  can  any  judicial  business  be  transacted 
35 
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on  Sunday  or  on  any  legal  holiday,"  etc.  Comp.  Stat,, 
Ch.  19,  Sec;  38. 

Section  8  of  chapter  42  of  the  Compiled  Statutes  pro- 
vides that,  "  The  1st  day  of  January,  the  22d  day  of  Feb- 
ruary, the  22d  day  of  April,  the  25th  day  of  December, 
the  80th  day  of  May,  and  July  4th,  and  any  day  appointed 
or  recommended  by  the  governor  of  the  state  or  the  presi- 
dent of  the  United  States  as  a  day  of  fast  or  thanksgiving, 
and  when  any  one  of  these  days  shall  occur  on  Sunday, 
then  on  the  Monday  following,  shall,  for  all  purposes 
whatsoever,  as  regards  the  presenting  for  payment  or 
acceptance  and  the  protesting  and  giving  notice  of  the  dis- 
honor of  bills  of  exchange,  bank  checks,  or  promissory 
notes  made  after  the  passage  of  this  act,  be  deemed  public 
holidays,  and  be  treated  and  considered  as  is  the  first  day  of 
the  week,  commonly  called  Sunday;  Provided^  That  when 
any  one  of  these  days  shall  occur  on  Monday,  any  bill  of 
exchange,  bank  check,  or  promissory  note,  payable  on 
such  Monday,  shall  become  due  and  payable  on  the  day 
thereafter." 

The  section  above  quoted  applies  alone  to  commercial 
paper,  except  where  the  days  named  are  designated  as  holi- 
days. At  common  law,  where  Sunday  or  a  holiday  is  the 
last  day  of  grace,  a  demand  must  be  made  on  the  second 
day  of  grace.  Hence  the  statute  changes  the  rule  and  re- 
quires the  demand  to  be  made  on  the  succeeding  day.  We 
do  not  understand,  however,  that  where  a  holiday,  as  the 
25th  of  December,  falls  on  Sunday,  that  the  succeeding 
day  is  to  be  a  holiday,  so  as  to  prohibit  the  holding  of 
courts.  The  Creator  instituted  the  Sabbath  as  a  day  of 
rest,  and  experience  has  shown  the  necessity  of  its  observ- 
ance by  mankind  generally,  as  a  means  of  preserving  full 
mental  and  physical  vigor.  Hence,  at  common  law,  courts 
are  prohibited  from  transacting  business  on  Sunday.  3 
Blackstone  Comm.,  290.  Field  v.  Park,  20  John.,  140. 
In  the  year  517,  by  the  canon  law  of  England,  Sunday 


r 


JANUARY  TERM,  1888.  547 

State  T.  King. 

was  made  dies  non  juridicus,  and  this  canon  was  adopted 
as  the  law  by  the  Saxon  Kin^^and  confirmed  by  William 
the  Conqueror  and  Henry  II.,  and  became  a  part  of  the 
common  law.  Davis  v.  Fishy  1  G.  Greene,  411.  No  such 
reasons  exist,  however,  in  favor  of  holidays.  They  are 
established  usually  to  commemorate  some  event,  show 
respect  to  some  person  or  persons,  or  to  express  gratitude 
for  favors  received.  In  many  cases  they  are  liable  to  inter- 
fere with  private  rights,  and  while  the  legislature  has 
undoubted  authority  within  certain  bounds  to  declare 
certain  days  legal  holidays,  and  prevent  the  courts  from 
transacting  business  on  such  days,  yet  the  court  should  not 
extend  such  days  by  implication ;  that  is,  where  the  statute 
declares  the  26th  day  of  December,  the  1st  day  of  January, 
22d  day  of  February,  80th  day  of  May,  and  4th  of  July 
to  be  legal  holidays,  those  are  the  days  to  be  observed  as 
such,  not  the  succeeding  day.  Under  the  common  law 
there  were  24  licensed  holidays  in  a  year,  besides  those  in 
Easter  and  Whitsun  weeks,  but  in  none  of  those  cases 
where  a  holiday  fell  on  Sunday  was  the  succeeding  Monday 
observed  as  a  holiday;  and  on  many  of  the  holidays  named, 
the  seal  office  was  closed  in  the  morning  only.  See  1  Tidd's 
Practice,  65-69,  and  cases  cited. 

8d.  But  even  if  the  26th  day  of  December,  1887,  had 
heen  a  legal  holiday,  still  the  justice  would  not  have  lost 
jurisdiction.  The  rule  as  stated  in  Daniels'  Chancery 
Practice  is,  "  Where  the  time  for  doing  any  act  or  taking 
any  proceeding  expires  on  a  Sunday,  or  other  day  on  which 
the  offices  are  closed,  and  by  reason  thereof  such  act  or 
proceeding  cannot  be  done  or  taken  on  that  day,  such  act 
-or  proceeding  is,  as  far  as  regards  the  time  of  doing  or 
taking  the  same,  to  be  held  or  to  be  duly  done  or  taken,  if 
done  or  taken  on  the  next  day  on  which  the  offices  shall 
be  open."  1st  Daniels'  Ch.  Pr.,  354.  This,  while  regulated 
by  order,  is  no  doubt  a  correct  statement  of  the  law.  Where 
iin  adjournment  is  taken,  therefore,  to  a  day  on  which  the 
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oourt  is  prohibited  from  transacting  business,  the  court 
does  not  thereby  lose  jurisdiction,  but  the  case  will  stand 
continued  until  the  succeeding  day.  If  there  was  error  in 
the  proceeding  of  the  justice  in  adjourning  the  case  from 
the  26th  of  December  to  the  27th  of  that  riionth,  it  cannot 
be  corrected  in  this  proceeding,  but  the  justice  did  not 
thereby  lose  jurisdiction  of  the  cause.  The  judgment, 
therefore,  is  valid,  and  the  relator  is  entitled  to  an  execu- 
tion thereon.  This  is  an  amicable  suit,  however,  brought 
to  determine  the  rights  of  the  parties,  and  no  writ  will 
issue  unless  the  justice  shall  further  refuse  to  issue  an  exe- 
cution. The  costs  in  this  court  to  be  divided  between  the 
parties. 

Judgment  accordingly. 
Cobb,  J.,  concurs. 
Reese,  Ch.  J.,  dissenting. 

I  do  not  believe  a  writ  of  mandamus  should  be  allowed 
in  this  case,  for  the  reason  that  the  relator  has  a  '*  plain 
and  adequate  remedy  in  the  ordinary  course  of  the  law," 
and  therefore  the  issuance  of  the  writ  is  prohibited  by  sec- 
tion 646  of  the  civil  code. 

Ample  provision  is  made  for  the  reversal  of  erroneous 
orders  of  justices  of  the  peace,  by  section  580  et  seq,  of 
the  code,  and  if  the  order  of  the  justice  was  erroneous,  it 
can  be  easily  corrected  by  proceedings  in  error  to  the  dis- 
trict court,  and  I  can  see  no  reason  why  the  case  should 
not  take  that  course.  Proceedings  by  mandamus  are  ex- 
pressly prohibited  by  statute,  if  there  is  another  plain  and 
adequate  remedy  furnished  by  law.  That  there  is  such  a 
remedy  in  thiscase  no  one  can  doubt,  and  I  therefore  think 
the  questions  discussed  in  the  forgoing  opinion  do  not, 
legitimately,  arise. 
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Virginia  McManigal  et  al.,  plaintiffs  in  error, 
V.   William  C.  Seaton  et  al.,  defendants  in 

ERROR. 

1.  Liquors :    salb:    evidence.     In  an  action  by  a  wife  and  her 

minor  children  against  certain  saloon-keepers,  for  loss  of  sap- 
port  from  the  intoxication  of  the  husband  and  father,  cansed 
by  liquor  alleged  to  have  been  furnished  J)y  certain  saloon- 
keepers, there  was  proof  of  distinct  sales  by  said  saloon-keepers 
of  intoxicating  liquor  to  said  husband  and  father  during  the 
period  stated  in  the  petition,  and  also  of  his  continuous  intoxi- 
cation during  that  period,  and  of  his  remaining  in  and  near  said 
saloons.  Held,  That  testimony  introduced  by  the  saloon- 
keepers, that  they  had  refused  to  furnish  him  intoxicating 
liquor,  without  disproving  the  particular  acts  testified  to  by  the 
witnesses  of  the  plaintiff,  did  not  warrant  a  verdict  for  the 
defendants. 

2.     :    :    .     Proof  of  the  sale  of  intoxicating 

liquors  may  be  shown  by  circumstances,  and  such  circumstances 
may  be  sufficient  to  overcome  the  positive  testimony  of  wit- 


Error  to  the  district  court  for  Washington  county. 
Tried  below  before  Neville,  J. 

J€8se  T.  Davis  and  W.  H.  EUer,  for  plaintiffs  in  error, 
cited:  Comp.  Stat.,  Sec.  16^  Ch.  50. 

W,  C.  Walton  and  Oabom  &  Famsworth,  for  defend- 
ants in  error. 

Maxwell,  J. 

This  action  was  brought  by  the  plaintiffs  against  the 
defendants,  who  were  saloon-keepers  in  the  city  of  Blair, 
to  recover  damages  for  loss  of  means  of  support  of  the 
husband  and  father  of  the  plaintiffs,  caused  by  intoxi- 
cating liquors,  alleged  to  have  been  furnished  by  said  de- 


650       SUPREME  COURT  OF  NEBRASKA, 

McManlgal  y.  Beaton. 

fendants  to  the  aforesaid  husband  and  father.  The  peti- 
tion is  very  lengthy,  and  contains  a  number  of  unnecessary 
allegations,  by  reason  of  which  collateral  matters  were  put 
in  issue,  the  tendency  of  which  was  to  distract  the  atten- 
tion of  the  jury  from  the  real  question  for  their  deter- 
mination. The  petition  contains  the  following  allegations : 
"That  on  or  about  the  year  1883,  the  said  Arch  D.  Mc- 
Manigal  commenced  the  use  of  intoxicating  drinks  to 
excess,  and  from  said  time  until  the  commencement  of 
this  action,  Arch  D.  McManigal  has  spent  nearly  all  of 
his  means  and  profits,  as  well  as  all  his  property,  both  real 
as  well  as  personal  property,  iu  the  purchase  of  intoxi- 
cating liquors,  bought  of  the  defendants;  which  liquors- 
were  drunk  by  said  Arch  D.  McManigal,  which  caused 
the  intoxication  hereinafter  mentioned  ;  that  during  all  of 
the  time  since  1883  the  said  Arch  D.  McManigal  has 
wholly  neglected  his  business,  and  has  failed  to  provide 
for  and  maintain  his  family,  these  plaintiffs,  and  these- 
plaintiffs  have  suffered  for  the  commonest  necessaries  of 
life,  to-wit,  shoes  and  clothing  to  protect  them  from  the 
inclement  weather  during  the  winter  of  1885-1886,  so 
much  so  that  some  of  the  said  minor  children  were  com- 
pelled to  remain  away  from  school.  That  during  most  of 
the  time  the  said  Arch  D.  McManigal  was  in  a  drunken 
condition,  and  wholly  unfitted  to  attend  to  any  ordinary  busi- 
ness, and  did  neglect  his  said  business,  so  that  his  property 
was  squandered,  as  well  as  his  family  being  caused  great 
suffering,  but  spent  his  time  and  means  in  and  about  the 
places  of  business  of  these  defendants,  drinking  and  loafing 
in  said  places ;  that  by  reason  of  this  excessive  use  of  intox- 
icating liquors  said  Arch  D.  McManigal  has  become  an 
habitual  drunkard,  and  these  pkintiffs  have  thereby  suffered 
and  were  deprived  of  their  support  and  means  of  support" 
There  are  other  allegations  in  the  petition  in  r^ard  to- 
the  failure  of  the  said  McManigal  to  support  the  plaint- 
iffs, to  which  it  is  unnecessary  to  refer. 
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The  defendants  answered  sepi^rately,  in  substance  deny- 
ing that  they  furnished  liquor  to  said  McManigal. 

On  the  trial  of  the  cause  the  jury  found  a  verdict  in 
favor  of  the  defendants,  and  a  motion  for  a  new  trial  hav- 
ing been  overruled,  judgment  was  entered  dismissing  the 
action. 

The  principal  error  relied  upon  in  this  court  is,  that  the 
verdict  is  against  the  weight  of  evidence. 

The  testimony  tends  to  show  that  for  several  years  prior 
to  the  year  1883,  Arch  D.  McManigal,  the  husband  of 
the  plaintiff  and  father  of  the  minor  children,  was  some- 
what addicted  to  the  use  of  intoxicating  liquor,  but  not  so 
much  80  as  to  seriously  impair  his  capacity  for  business. 
About  the  year  1888,  however,  he  became  addicted  to  the 
constant  and  excessive  use  of  intoxicating  liquors,  and 
this  continued  until  the  bringing  of  this  action.  A  num- 
ber of  witnesses  testified  that,  during  the  period  named — 
from  1883  to  the  bringing  of  this  suit — they  saw  Mc- 
Manigal procure  intoxicating  liquor  in  the  several  saloons 
of  the  defendants,  and  in  two  of  them,  at  least,  they  saw 
him  playing  cards  or  throwing  dice  for  the  drinks. 

These  witnesses  are  corroborated  by  the  fact  that  Mc- 
Manigal was  constantly  around  the  several  saloons  of  Blair, 
and  almost  continually  under  the  influence  of  intoxicating 
liquor.  In  opposition  to  this  testimony,  the  defendants  in- 
troduced witnesses  who  testify  that  they  (the  saloon-keepers) 
refused  to  sell  McManigal  liquor.  These  denials  are  ex- 
plicit, but  they  fail  to  cover  the  time  testified  to  by  the  wit- 
nesses for  the  plaintiff.  All  of  the  defendants'  witnesses 
testify  that  liquors  may  have  been  furnished  in  the  several 
saloons  to  McManigal,  of  which  they  had  no  knowledge. 
In  addition  to  this,  the  fact  that  McManigal  was  seen  in 
the  defendants'  saloons  under  the  influence  of  intoxicating 
liquor  is  a  strong  circumstance  tending  to  show  that  he 
procured  the  liquor  in  such  saloons.  If  the  defendants 
are   to  be    believed,    McManigal    procured    intoxicating 
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drinks  from  none  of  them,  and  yet  he  was  constantly 
around  their  places  of  business,  and  continuously  under 
the  influence  of  liquor.  These  circumstances  cannot  be 
overcome  by  a  mere  denial  of  the  sale  of  liquor.  The 
sale  of  intoxicating  liquor,  like  any  other  fact,  may  be 
proved  by  circumstantial  evidence,  and  it  is  the  duty  of  the 
jury  in  making  up  the  verdict  to  weigh  all  the  evidence  in 
the  case.  That  the  jury  did  not  weigh  all  of  such  evi- 
dence is  very  clear,  or  they  would  have  reached  a  different 
conclusion  as  to  some  of  the  defendants  at  least  The 
verdict  is  against  the  clear  weight  of  evidence,  and  the 
judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 


The   Chicago,    Burlington   &  Quincy    Railroad 
Company,,  appellant,  v.  Joseph  P.  Manning  et 

AL.,  appellees. 

1.  Sum.m.onB:    service  on  corporation.    Under  Sec.  91 2  of  the 

civil  code,  a  sanimons  against  a  corporation  may  be  served  upon 
its  chief  officer,  if  he  be  fonnd  in  the  county  ;  if  not  so  found, 
then  upon  its  cashier,  treasurer,  secretary,  clerk,  or  managing 
agent ;  or  if  none  of  these  can  be  found,  by  copy  left  at  the  office 
or  usual  place  of  business  of  such  corporation,  with  the  person 
having  charge  thereof.  This,  as  well  as  section  914,  applies  to 
foreign  corporations,  except  where  there  are  special  provisions  to 
the  contrary. 

2.  Enjoining  Judgment:    pleading.     Where  it  is  sought  to 

enjoin  a  judgment  upon  the  ground  that  the  plaintiff  has  a  de- 
fence  to  the  action,  and  it  would  be  inequitable  and  unjust  to 
enforce  the  judgment,  the  facts  constituting  the  alleged  defence 
must  be  pleaded,  and  it  is  not  sufficient  to  merely  allege  that 
plaintiff  had  such  a  defence. 


r 
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3.  Bailroad:  failure  to  deliver  goods.  Upon  the  facta 
proved,  Held^  That  the  loss  was  not  occasioned  by  the  act  of 
God,  and  that  the  plaintiff  was  liable  for  the  loss. 

Appeal,  from  the  district  court  of  Douglas  county. 
Tried  below  before  Wakeley,  J. 

Howard  B.  Smith  and  Wright,  Baldvnn  &  Haldane^  for 
appellant^  on  service  of  summons,  cited:  Bai'ney  v.  R.  iZ., 
1  Handy,  671.  Porter  v.  C.  &  N.  W.  R.  R.  Co.,  1  Neb., 
14.  Not  necessary  to  show  good  defense.  Blakealee  v. 
Murphy y  44  Conn.,  188.  Earle  v.  McVeigh,  91  U.  S., 
^08.  McNeill  v,  Edie,  24  Kan.,  108.  BeU  v.  Williama, 
1  Head,  229.  The  flood  was  an  "act  of  God,"  and  a 
complete  defense.  McClary  v.  S.  C.  &  P.  R.  R.,  3  Neb., 
44.  R.  R.  Co.  V.  Reeves,  10  Wall.,  176.  3  Wood  Rail- 
way  Law,  1574.  Nashville  &  C.  R.  Co.  v.  David,  6  Heisk., 
261.  R.  R.  Co.  V.  Halloren,  63  Tex.,  46.  Morrison  v. 
Davis,  20  Penn.  State,  171. 

C.  H.  Broicn,  J.  J.  O'Connor,  and  C.  A.  Baldtvin,  for 

^appellees,  cited:    Sec.  914,  Code.      Freeman  Judgments 

<3d  Ed.),  Sec.  498.     Taggart  v.    Wood,. 20  Iowa,  236. 

Gregory  v.  Ford,  14  Cal.,  138.     Gould  v.  Laughran,  19 

Neb.,  392.     Orandall  v.  Bacon,  20  Wis.,  639. 

Majcwell,  J. 

This  action  was  brought  by  the  plaintiff  against  the 
-defendants,  to  enjoin  a  certain  judgment. 

Plaintiff  alleges  in  its  petition,  ''That  it  is  a  corporation 
duly  organized  and  doing  business  under  the  laws  of  the 
state  of  Illinois;  that  the  defendant,  Joseph  P.  Manning, 
is  a  constable,  duly  qualified,  in  and  for  the  county  of 
Doiiglas,  and  state  of  Nebraska,  and  that  the  defendants, 
Francis  M.  Barker  and  Henry  M.  Parrish,  were,  at  the 
^imes  hereinafter  mentioned,  partners,  doing  business   as 
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Parrish  &  Barker;  that  on  or  about  the  15th  day  of  De- 
cember, 1881,  the  said  Henry  M.  Parrish  and  Francis  M» 
Barker,  partners  as  aforesaid,  commenced  an  action  before 
Luther  A.  Wright,  Esq.,  a  justice  of  the  peace  in  and  for 
said  county  and  state,  to  recover  the  sum  of  $122.50  and 
interest,  alleged  to  be  due  said  defendants  from  said  plaint- 
iff for  failure  to  deliver  safely  certain  goods  described  in 
the  bill  of  particulars  filed  therein ;  that  on  said  day  said 
justice  issued  a  summons  thereon,  which  said  summons  waa 
returned  not  served;  that. thereupon,  upon  the  21st  day  of 
December,  1881,  said  justice  issued  an  alias  summons,  and 
delivered  the  same  to  said  constable,  J.  P.  Manning;  that 
said  summons  commanded  the  said  plaintiff  herein.  The 
Chicago,  Burlington  &  Quincy  Railroad  Company,  the 
defendants  therein,  to  appear  before  said  justice  of  the 
peace,  at  his  office  in  the  city  of  Omaha,  on  the  31st  day 
of  January,  a.d.  1881,  at  9  o'clock  in  the  forenoon;  that 
on  the  24th  day  of  December,.  1881,  the  said  summons  wa» 
returned  by  said  constable,  J.  P.  Manning,  endorsed  as  fol- 
lows, to-wit:  'December  21st,  1881,  receivetl  this  writ 
December  23d,  1881,  served  by  delivering  a  certified  copy 
of  this  writ  and  endorsements  thereon  to  W.  J.  Davenport,, 
general  managing  agent  of  the  Chicago,  Burlington  & 
Quincy  Railroad,  the  defendant,  in  Douglas  county,  Ne- 
braska, no  other  officer  being  found;'  that  thereupon,  upon 
the  3ist  day  of  December,  1881,  the  said  summons  was  by 
the  said  justice  quashed,  and  a  third  summons  issued,  re- 
turnable January  9,  1882,  at  9  o'clock  a.m.,  which  said 
summons  M^as  delivered  to  said  constable,  J.  P.  Manning, 
and  was  returned  endorsed  as  follows,  to-wit:  *De- 
cember  31st,  1881,  received  this  writ..  January  3d,  1882, 
served  by  delivering  a  certified  copy  of  this  writ  and  en- 
dorsements thereon  at  the  office  or  usual  place  of  business 
of  said  corporation  (with  Harry  Duel,  the  person  having 
charge  thereof),  the  defendant,  no  officer  being  found  in 
Douglas  county,  Nebraska.    J.  P.  Manning.     Fees  85c.'; 
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that  said  summons  was  further  endorsed  as  follows,  to-wit: 
*  Filed  31st  day  of  Dec.,  1881,  Luther  A.  Wright,  justice 
of  the  peace';  that  thereupon,  upon  said  9th  day  of  Jan- 
uary, 1882,  the  justice  of  the  peace  rendered  judgment  by 
default  against  said  Chicago,  Burlington  &  Quincy  Bail- 
road  Company  for  $125.50  damages,  and  $2.70  costs  of 
suit;  that  afterwards,  to-wit,  on  the  23d  day  of  January, 
1882,  the  said  justice  issued  an  execution  upon  said  judg- 
ment, and  delivered  the  same  to  the  defendant,  J.  P.  Man- 
ning, constable,  wherein  and  whereby  the  said  constable 
was  commanded  to  collect  said  judgment  with  costs  endorsed^ 
and  increase  costs,  out  of  the  personal  property  of  the  said 
plaintiff  herein,  and  to  pay  the  same  to  the  defendants, 
Parrish  &  Barker;  that  afterwards,  to-wit,  upon  the  31st 
day  of  Jan.,  1882,  the  said  Chicago,  Burlington  &  Quincy 
Railroad  Company,  by  its  attorney,  appeared  at  the  office 
of  the  said  justice,  between  the  hours  of  9  and  10  a.m.,  as 
commanded  in  the  alias  summons  aforesaid,  and  learned  for 
the  first  time  that  judgment  had  been  rendered  against  it 
as  aforesaid. 

''And  plaintiff  further  says  that  it  is  a  foreign  corpora- 
tion, and  is  not  a  corporation  within  and  under  the  laws  of 
the  state  of  INTebraska;  that  its  railroad  terminates  at 
Council  Bluffs,  Iowa;  that  the  office  mentioned  in  the 
return  of  service  endorsed  by  said  constable  on  the  sum- 
mons issued  Dec.  31,  1881,  was  not  at  that  time,  has  not 
been,  and  is  not  now,  the  office  of  said  plaintiff  for  any 
purpose  except  that  said  Harry  Duel  has  at  the  same  for 
sale  and  sells  tickets  for  transportation  over  the  plaintiff's 
lines,  as  well  as  the  lines  of  other  railroads ;  that  W.  J. 
Davenport  is  the  general'  agent  of  the  plaintiff;  that  he 
resides  in  the  city  of  Council  Bluffs,  Iowa;  that  his  office 
is  there ;  the  records,  books,  correspondence,  etc.,  pertaining 
to  his  duties  as  such  officer  are  kept  there  and  there  only; 
that  said  Davenport  comes  to  the  city  of  Omaha,  remains 
a  few  hours,  and  returns  to  the  said  city  of  Council  Bluffs; 
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that  said  W.  J.  Davenport  was  present  openly  in  Omaha, 
Neb.,  fulfilling  the  duties  of  his  office  as  usual,  several 
times  from  the  31st  day  of  Dec.,  1881,  up  to  and  including 
the  5th  day  of  Jan.,- 1882,  and  could  have  been  served  with 
the  third  summons  in  said  action;  that  the  only  property 
said  plaintiff  has  in  Nebraska  consists  of  cars  upon  the 
tracks  of  other  railroads  and  tickets  on  sale  at  said  Duel's 
office — which  cars  are  in  constant  service  for  the  transporta- 
tion of  freight,  and  which  tickets  are  of  no  value  except 
when  stamped  by  the  proper  agent;  that  plaintiff  had 
no  further  or  other  notice  of  the  pendency  of  said  action 
than  as  the  aforesaid  set  out;  that  said  plaintiff  and  its 
officers  and  agents  had  no  actual  knowledge  of  the  said 
summons  issued  Dec.  31,  1881,  and  returnable  January  9, 
1882,  or  of  the  service  or  the  return  thereof;  that  it  has  a 
good  and  complete  defense  to  the  matter  and  things  alleged 
in  the  bill  of  particulars  filed  in  said  action  before  said 
justice,  and  that  said  judgment  is  inequitable  and  unjust; 
that  said  constable  threatens  to  and  is  about  to  levy  upon 
the  property  of  this  plaintiff,  and,  unless  he  be  restrained 
and  enjoined  by  the  honorable  court,  will  levy  upon  the 
same  and  take  the  same  into  his  possession,  and  advertise 
the  same  for  sale,  and  sell  the  same,  and  great  and  irrep- 
arable injury  will  thereby  be  done  this  plaintiff,  in  that  its 
property  will  be  sacrificed,  its  business  as  a  common  carrier 
interrupted,  and  it  will  be  involved  in  a  multiplicity  of 
suits. 

"  Wherefore  plaintiff  prays  that  said  judgment  may  be 
declared  void,  and  that  an  order  of  injunction  may  issue 
restraining  and  enjoining  the  said  Joseph  P.  Manning, 
constable,  fix)m  proceeding  any  further  under  said  execu- 
tion, and  the  said  defendants,  Henry  M.  Parrish  and 
Francis  M.  Barker,  partners,  as  Parrish  and  Barker,  or 
either  of  them,  from  selling,  assigning,  or  transferring  said 
judgment,  and  from  enforcing  or  attempting  to  enforce 
said  judgment  in  any  manner  or  degree  whatever." 
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The  defendants  filed  an  answer,  to  which  the  plaintiff 
replied,  but  it  is  unnecessary  to  notice  either  the  answer  or 
the  reply.  On  the  trial  of  the  cause  the  court  found  in 
favor  of  the  defendants,  and  dismissed  the  action.  The 
plaintiff  appeals. 

The  testimony  tends  to  show  that,  in  the  years  1881  and 
1882,  one  W.  J.  Davenport,  who  resided  in  Council  Bluffs, 
was  the  general  managing  agent  of  the  plaintiff*  at  the 
Bluffs,  and  also  at  Omaha;  that  one  Harry  Duel  was  the 
ticket  agent  at  Omaha  for  the  plaintiff^,  the  Chicago  & 
North westeru,  and  the  Chicago  &  Rock  Island  railways, 
selling  tickets  for  each  of  said  railways.  He  claims  that 
he  was  employed  by  them  jointly,  but  that  is  not  material 
in  this  case,  as  he  evidently  was  the  agent  of  each  of  said 
lines.  The  pool  was  dissolved  in  1884,  and  Duel  con- 
tinued in  the  service  of  the  plaintiffl  The  testimony  also 
shows  that  Davenport  was  in  Omaha  a  few  hours  each 
day,  and  that  he  kept  his  o£5ce  in  Omaha  in  Duel's  office; 
that  the  ordinary  practice,  where  suits  were  brought  against 
the  plaintiff^  in  Omaha,  was  to  serve  the  notice  on  Duel. 
It  also  appears  that  many  of  these  actions  have  been 
brought  against  the  plaintiff^.  Duel  stating  that  Manning 
alone  had  served  about  one  hundred  such  notices  upon 
him.  No  objections  seem  to  have  been  made  in  any  of 
those  cases  to  the  authority  of  Duel. 

Sec.  912  of  the  code  provides:  '^A  summons  against  a 
corporation  may  be  served  upon  the  president,  mayor, 
chairman  of  the  board  of  directors  or  trustees,  or  other 
chief  officer,  or  if  its  chief  officer  be  not  found  in  the 
county,  upon  its  cashier,  treasurer,  secretary,  clerk,  or 
managing  agent;  or  if  none  of  the  aforesaid  officers  can  be 
found,  by  a  copy  left  at  the  office  or  usual  place  of  busi- 
ness of  such  corporation,  with  the  person  having  charge 
thereof." 

These  are  general  provisions  applicable  to  all  corpora- 
tions, having  an  office  or  usual  place  of  business  in  this 


558       SUPREME  COURT  OF  NEBRASKA, 

C,  B.  <b  Q.  B.  R.  Co.  ▼.  Manning. 

state,  whether  a  foreign  corporation  or  one  organized  under 
the  laws  of  this  state.  It  is  true  that  Sec.  914  provides 
that,  when  a  foreign  corporation  has  a  managing  agent 
in  this  state,  the  service  may  be  on  such  agent.  This  sec- 
tion was  construed  by  this  court  in  Porter  v.  (7.  &  N.  W, 
R.  R,y  1  Nebraska,  15,  and  it  was  held  that  service  in  this 
state  upon  a  managing  agent  of  a  foreign  corporation  was 
sufficient,  although  such  agent  was  not  a  resident  of  this 
state. 

These  sections  originally  were  9  and  11  of  an  act  ^^of 
the  jurisdiction  and  procedure  before  justices  of  the  peace,'' 
etc.,  approved  Jan.  13,  1860,  no  change  having  been  made 
in  said  sections  since  they  were  passed. 

Section  912  applies  to  any  corporation  doing  business  in 
this  state  and  having  an  ofiBce  therein,  except  where  there 
are  special  provisions  to  the  contrary.  It  is  the  policy  of 
our  law  to  afford  redress  through  our  courts  to  any  person 
aggrieved,  whether  a  natural  person  or  a  corporation,  and 
to  apply  the  remedy,  as  far  as  possible,  at  the  place  where 
the  injury  was  sustained.  If  a  foreign  corporation  has  an 
office  for  business  in  this  state,  for  the  transaction  of  busi- 
ness, seeking  thereby  to  promote  its  own  interest,  such 
office  will  also  be  its  place  of  business  where  a  summons 
may  be  served  upon  it,  and  a  party  aggrieved  will  not  be 
required  to  ^  into  another  jurisdiction  to  enforce  his  rights 
against  it  It  must  take  the  burden  with  the  benefit 
The  service,  therefore,  was  sufficient  to  have  required  the 
plaintiff  to  appear  and  answer. 

2d.  The  petition  wholly  fails  to  state  a  case  for  equi- 
table relief.  It  is  said  that  the  plaintiff  has  a  defense  to 
the  action,  but  no  facts  are  stated  showing  in  what  the  al- 
leged defense  consists.  This  is  necessary  in  order  that  the 
facts  may  be  put  in  issue,  and  a  mere  statement  of  a  con- 
clusion is  not  sufficient  to  authorize  the  granting  of  an  in- 
junction. Had  a  demurrer  been  filed  to  the  petition,  it 
should  have  been  sustained.     But  even  if  the  all^ations 
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of  the  petition  were  as  full  as  the  proof,  it  would  not  jus- 
tify the  granting  of  an  injunction.  The  testimony  shows 
that  Parrish  and  Barker  shipped  certain  trees  from  Roch- 
ester, N.  Y.,  to  Omaha;  when  the  trees  reached  Creston, 
Iowa,  the  plaintiff's  railway  from  Pacific  Junction  to 
Oouncil  Bluffs  was  impassable,  by  reason  of  high  water, 
and  that,  therefore,  the  trees  were  not  shipped  over  that 
line.  It  is  claimed  that  the  high  water  being  an  act  of 
God,  exonerates  the  plaintiff.  There  is  no  proof,  however, 
that  such  floods  were  not  to  be  anticipated,  or  that  the  rail- 
way had  been  so  constructed  as  to  withstand  the  same ; 
neither  is  there  any  proof  that  the  company  was  unable  to 
transmit  the  trees  in  question  promptly  over  another  line. 
The  proof,  therefore,  does  not  show  that  the  failure  to  de- 
liver the  trees  promptly  was  caused  by  the  act  of  God. 
The  proof  is  undisputed  that  when  the  trees  reached 
Council  Bluffs  they  were  dried  up  and  dead,  and  that  if 
alive  they  would  have  been  of  the  value  of  $122.50.  The 
^uities  of  the  case  arc  with  the  defendants,  and  the  judg- 
ment is  clearly  right  and  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


1.  Appeal  fyom  Justice  of  Peace.  Under  sections  1008  and 
1011  of  the  code  as  it  exbted  in  1886,  an  appellant  had  thirty 
days  from  the  rendition  of  the  judgment  in  which  to  file  his 
transcript  in  the  district  court,  and  until  the  second  day  of  the 
next  term  of  the  district  court,  after  the  thirty  days.  Union 
Fac.  B.  B.  Cb.  «.  Martian,  22  Neb.,  721. 

-2.     :    JUBiSDiCTiox  OP  DISTRICT  couBT.    Where  a  transcript 

is  filed  by  either  party  on  or  before  the  thirtieth  day,  or  on  or 
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before  the  second  day  of  the  first  term  of  the  -district  court  oc- 
curring after  sach  thirtieth  day  after  the  rendition  of  lb& 
judgment,  the  coart  will  thereby  acqaire  jarisdiction  of  the 
case.  Id. 
3.  Judgment:  injunction:  pleading  and  proof.  Before  a 
judgment  of  a  district  court  will  be  enjoined  on  the  ground  of 
the  want  of  jurisdiction  in  such  court  to  render  it,  such  want  of 
jurisdiction  must  be  made  to  appear  by  allegation  in  the  plead- 
ings, as  well  as  by  proof. 

Error  to  the  district  court  for  Hamilton  county. 
Tried  below  before  Norval,  J. 

A,  Ewing  and  Reinoeld  &  Whitedy  for  plaintiff  in  error, 
on  question  of  jurisdiction,  cited  :  Ellis  v.  Bennett,  3  Pac 
Rep.,  801.  Kidder  v.  Fay,  18  N.  W.  E.,  839.  Sfnails  v. 
White,  4  Neb.,  856.  Horn  v.  Miller,  20  Id.,  104.  En- 
joining void  judgment.  Maxwell  PI.  and  Pr.,  660.  Horn 
V.  Queen,  4  Neb.,  108.  Reams  v,  Horner,  11  Id.,  480. 
Chambers  v.  King  Brndge  Co.,  16  Kan.,  270.  Herman 
Executions,  610.  Carruthers  v,  Hartsfidd,  24  Am.  Dec., 
680. 

J,  H  Smith,  for  defendant  in  error,  cited :  Struber  v. 
RoMfs,  12  Pac.  Rep.,  830.  Smiley  v.  Sampson,  1  Neb., 
83.  Dobson  v.  Dobson,  7  Id.,  296.  R.  V.  R.  R.  Co.  v. 
McPherson,  12  Neb.,  480.  Spencer  v.  Thistle,  13  Neb., 
227.      Wingfield  v.  MoLure,  3  S.  W.  E.,  439. 

Cobb,  J. 

This  cause  was  brought  in  the  district  court  of  Hamil- 
ton county,  by  Frank  Johnson,  against  Thomas-  Van 
Cleve  and  T.  E.  Valentine,  for  the  purpose  of  enjoining 
an  alleged  void  judgment  which  Van  Cleve  had  obtained 
against  Johnson  in  the  said  court,  and  an  execution  issued 
thereon,  which  had  been  placed  in  the  hands  of  Valentine, 
as  sheriff  of  said  county,  and  which  had  been  by  him  lev- 
ied upon  the  personal  property  of  Johnson. 
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The  petition  alleges  that,  on  or  about  the  8th  day  of 
February,  1886,  Thomas  Van  Cleve  commenced  an  action 
against  the  plaintiff  to  recover  the  sum  of  $38.75,  before 
I.  W.  Ward,  a  justice  of  the  peace  of  Hamilton  county; 
that  on  the  13th  day  of  February,  1886,  said  suit  was 
tried,  and  on  the  15th  day  of  the  same  month  said  justice 
of  the  peace  gave  judgment  for  said  Frank  Johnson,  de- 
fendant therein,  and  found  no  cause  of  action,  and  also 
gave  judgment  against  said  Thomas  Van  Cleve  for  cost  of 
suit;  that  there  is  no  record  in  the  docket  of  said  justice  of 
the  peace  that  any  transcript  of  the  record  of  said  suit  had 
been  given  to  be  filed  in  the  clerk's  office,  as  required  by 
law;  that  there  is  no  record nn  the  docket  of  said  justice  of 
the  peace  showing  that  an  appeal  undertaking  had  been 
taken  {sic)  in  said  action,  nor  of  the  time  of  entering  the 
same,  nor  by  which  party  taken;  that  the  paper  purport- 
ing to  be  an  appeal  bond  and  a  transcript  of  the  record  in 
said  action  was  not  filed  in  the  office  of  the  clerk  of  the 
district  court  until  April  1,  1886,  after  the  second  day  of 
the  next  succeeding  term  of  the  district  court,  held  in 
March,  1886,  and  not  until  after  thirty  days  from  the 
time  allowed  for  perfecting  an  api)eal  in  said  action;  that 
plaintiff  had  no  notice  nor  knowledge  that  an  appeal  had 
been  taken  in  said  action,  nor  that  said  suit  was  pending 
in  the  district  court,  and  that  he  had  no  chance  to  defend 
against  said  action  in  the  district  court,  although  he  had 
a  good  and  sufficient  defense  thereto;  that  at  the  Septem- 
ber term  of  the  district  court,  judgment  was  rendered  in 
favor  of  Van  Cleve,  On  the  25th  day  of  January,  1887, 
an  execution  was  issued  from  the  district  court  on  said 
judgment,  and  a  levy  made  on  certain  property  of  John- 
son, who  brought  thi:  action  to  enjoin  the  sale  thereof. 

The  defendant  filed  a  general  demuri*er  to  the  said 
petition,  which   was  sustained,  and  the   plaintiff  stand- 
ing upon  his  said  petition,  judgment  was  rendered  for  the 
defendant.     The  plaintiff  brings  the  cause  to  this  court 
36 
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on  error,  and  assigns  as  error  the  sustaining  of  the  said 
demurrer. 

In  the  case  of  Union  Pacific  R.  Go.  v.  Maraton,  22  Neb., 
721,  this  court  held  that, ''  under  sections  1008  and  1011  of 
the  code  as  it  existed  in  1886,  an  appellant  had  thirty  days 
from  the  rendition  of  judgment  before  the  justice  in  which 
to  file  his  transcript  in  the  district  court,  and  until  the 
second  day  of  the  next  term  of  the  district  court  after  the 
thirty  days ;"  and  that, "  where  a  transcript  is  filed  by  either 
of  the  parties  on  or  before  the  thirtieth  day  after  the  ren- 
dition of  the  judgment,  the  court  will  thereby  acquire 
jurisdiction  of  the  cause." 

The  judgment  in  the  case,  set  out  in  the  petition  in 
the  case  at  bar,  was  rendered  by  the  justice  on  the 
16th  day  of  February,  1886.  The  plaintiff  in  said 
cause,  against  whom  the  judgment  was  rendered,  had  until 
the  17th  day  of  March  in  which  to  file  a  transcript,  irre- 
spective of  terms  of  court,  and  in  addition  to  said  thirty 
days  he  also  had  until  the  second  day  of  the  next  term  of 
court  held  afler  that  time  in  which  to  file  the  transcript. 
The  term  of  court  which,  according  to  the  brief  of  plaint- 
iff, was  held  on  the  eleventh  day  of  March,  having  been 
held  before  the  expiration  of  thirty  days  afler  the  rendition 
of  the  judgment  by  the  justice,  avails  nothing  in  the  argu- 
ment, and  is  to  be  left  out  of  consideration.  The  next 
regular  term  of  court  was  held  in  the  month  of  September, 
and  the  appellant  from  the  judgment  rendered  by  the 
justice  had,  in  addition  to  the  thirty  days  above  stated, 
until  the  second  day  of  that  term  in  which  to  file  the 
transcript  in  the  office  of  the  clerk  of  the  district  court. 
And  having  filed  such  transcript  on  the  first  day  of  April 
before  the  commencement  of  said  September  term,  the 
district  court  had  jurisdiction  of  the  cause. 

Section  1007  of  the  code  provides,  that,  "  The  party  ap- 
pealing shall,  within  ten  days  from  the  rendition  of  judg. 
ment,  enter  into  an  undertaking  to  the  adverse  party,  widi 
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at  least  one  good  and  sufficient  surety,  to  be  approved  by 
such  justice,  in  a  sum  not  less  than  fifty  dollars  in  any 
<ase,  nor  less  than  double  the  amount  of  the  judgment  and 
costs^  conditioned:  Firsts  That  the  appellant  will  prosecute 
his  appeal  to  effect  and  without  unnecessary  delay.  Second^ 
That  if  judgment  be  adjudged  against  him  on  the  appeal  he 
will  satisfy  such  judgment  and  costs/' 

The  giving  of  this  undertaking  and  its  approval  by  the 
justice,  are  acts  probably  necessary  to  the  jurisdiction  of 
the  district  court  to  hear  or  try  the  cause  on  appeal.  But 
this  question  does  not  arise  in  this  case,  as  the  petition  does 
not  allege  that  no  undertaking  was  filed,  but  only  that  the 
record  does  not  show  that  one  was  filed.  It  is  not  suffi- 
cient that  the  petition  alleges  the  absence  of  record  evidence 
of  necessary  proceedings,  but  there  must  be  an  allegation 
that  such  proceedings  were  not  had  or  taken,  as  matter  of 
fact.  It  will  not  be  denied  that  it  was  the  duty  of 
the  justice  to  make  an  entry  upon  his  docket  of  the 
giving  and  approval  of  the  undertaking,  jf  one  was 
given  and  approved.  But  such  undertaking,  with  the 
•certificate  of  the  justice's  approval  thereon,  if  presented  to 
the  district  court,  would  prove  itself,  and  that  court  would 
necessarily  take  notice  of  it,  although  no  mention  is  made 
of  it  in  the  transcript.  It  must  be  borne  in  mind  that  all 
presumptions  are  in  favor  of  the  jurisdiction  of  a  district 
court  to  render  a  judgment  which  it  has  in  fact  rendered, 
and  it  necessarily  follows  that  before  its  judgment  can  be 
enjoined  on  that  ground,  its  want  of  jurisdiction  must  be 
made  to  appear,  both  by  allegation  and  proof. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Theresa  Gaster,  plaintiff  in  error,  v.  Frank  W. 
Welna,  defendant  in  error. 

Trespass:  possessory  bioht  insufficient  to  maintain.  T. 
G.,iD  1881,  entered  npon  a  certaiD  forty  acre  tract  of  landooroer- 
ing  with  her  farm,  which  land  had  been  jiaiented  to  David  Mc- 
Conaghy  in  1H69,  npon  an  entry  thereof  made  many  years  be- 
fore, and  ii'hich  she,  T.  G.,  had  purchased  tit  tax  sale,  for 
delinquent  taxes.  She  erected  a  fence  on  said  land,  which,  with 
her  fence  on  her  own  land,  which  cornered  with  said  forty  acre 
tract,  and  the  Elkhom  river  on  one  side,  enclosed  a  part  of  said 
land,  which  enclosure  she  used  as  a  pasture  for  stock  from  1881 
to  the  day  of  the  alleged  trespass.  On  the  15th  day  of  June, 
1885,  F.  W.  W.,  having  received  a  deed  of  said  forty  acre  tract 
of  land  from  the  grantee  of  said  patentee,  went  upon  said  land, 
notified  T.  G.  to  re  iiove  her  stock  therefrom,  which  she  refused 
to  do.  He,  on  the  same  day,  commenced  the  erection  of  a  wire 
fence,  which,  with  the  other  fences  and  the  river  aforesaid,  en- 
closed the  whole  of  said  land,  including  the  parts  thereof  en- 
closed by  the  fence  of  T.  G.  On  the  day  following,  F.  W.  W. 
finished^his  fence,  and  just  before  its  completion  drove  the  stock 
of  T.  G.  through  said  fence  and  off  of  the  laud  (except  one  horse 
which  was  lariated  on  the  land).  T.  G.  almost  immediately, 
and  on  the  same  day,  broke  down  the  said  wire  fence  and  drove 
her  stock  back  on  the  land.  In  an  action  of  trespass  by  F.  W. 
W.  against  T.  G.  for  breaking  the  fence  and  returning  her  stodc 
to  said  land,  Held,  That  F.  W.  W.  was  not  in  such  possession  of 
the  land  as  to  authorize  him  to  maintain  the  action. 

Error  to  the  district  court  for  Cuming  county.  Tried 
below  before  Crawford,  J. 

Uriah  Brunei'^  for  plaintiff  in  error,  cited :  Maxwell's 
PI.  and  Pr.,  101,  102.  Yorgensen  v.  Yorgenseriy  6  Neb., 
383.  Abbott  Trial  Ev.,  634.  JBakersfield  Cong.  Society 
V.  Baker ^  15  Vermont,  119.  Polk  v.  HenderaoUy  9  Yerg., 
810.     6  Wait's  Actions  and  Defenses,  64. 

M.  McLaughlin,  for  defendant  in  error,  cited:  (ySrien 
V.  Cavanaughy  28  N.  W.  R.,  127.     Fort  Dearborn  Lodge  v. 
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Kline,  3  N.  E.  R.,  272.     Hilliard  Torts,  209.     Davis  v. 
MasoUj  4  Pick.,  156. 

Cobb,  J. 

This  was  an  action  of  trespass  commenced  before  a 
justice  of  the  peace  by  Frank  W.  Welna  against  Theresa 
Gaster.  Judgment  was  rendered  for  the  defendant  by  the 
justice,  and  thereupon  the  plaintiff  took  an  appeal  to  the 
district  court.  In  the  latter  court  the  plaintiff  filed  his 
petition,  allying : 

1.  That  <'  on  the  16th  day  of  June,  1885,  and  on  di- 
vers other  days  between  that  time  and  the  commencement 
of  said  suit,  the  defendant  unlawfully,  and  with  force  and 
arms,  broke  and  entered  upon  the  plaintiff's  land,  to-wit, 
the  N.  W.  i  of  the  N.  E.  \  of  section  17,  in  township  22, 
range  6  east,  situate  in  Cuming  county,  Nebraska,  and 
then  and  there  with  horses,  cattle,  and  hogs,  trod  down, 
ate  up,  and  destroyed  twenty  acres  of  grass  growing 
thereon,  and  belonging  to  the  plaintiff,  of  the  value  of 
f  10.00,  and  converted  the  same  to  her  use. 

^'2.  The  defendant,  while  so  unlawfully  upon  the 
plaintiff's  land,  did,  unlawfully  and  with  force,  cut,  break, 
and  destroy  20  feet  of  wire  fence,  the  property  of  the 
plaintiff,  being  then  upon  said  land,  of  the  value  of  $5.00. 

'^  3.  The  plaintiff  has  been  damaged  by  the  said  un- 
lawful and  wrongful  acts  of  the  defendant,  in  the  sum  of 
$15.00.''     With  prayer  for  judgment. 

The  defendant  answei-ed  said  petition  as  follows : 

1.  She  ^'denies  that  the  plaintiff  is  the  owner  of  the 
premises  in  the  plaintiff's  petition  described,  or  that  he 
ever  was  the  owner  thereof,  and  denies  that  he  is  entitled  to 
the  possession  of  said  premises,  and  denies  that  he  was  en- 
titled to  the  possession  thereof  on  the  16th  day  of  June, 
1885,  or  at  any  other  time. 

"  2.    She  alleges  that  she  is  the  owner  of  the  said  prem- 
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ises,  and  entitled  to  the  possession  thereof,  by  reason  of 
the  following  statement  of  facts,  and  was  the  owner  thereof 
prior  to  June  16,  1885,  and  continued  to  be  such  owner  to 
the  present  time;  that  on  the  12th  day  of  February,  1875^ 
she  purchased  said  land  at  private  sale  from  the  county 
treasurer  of  Cuming  county,  Nebraska,  at  the  county 
treasurer's  office  of  said  county,  for  the  delinquent  and 
unpaid  taxes  that  had  been  assessed  against  and  levied 
upon  said  premises  for  the  year  1872,  and  obtained  a  cer- 
tificate of  the  tax  sale  therefor;  that  ss  the  holder  and 
owner  of  said  certificate  of  tax  sale  she  claimed  to  be  the 
owner  of  said  premises,  and  as  such  owner,  in  February, 
1875,  she  entered  into  possession  of  the  said  premises, 
with  the  intention  of  occupying  the  same  as  her  own,  and 
in  hostility  and  adversely  to  the  person  who  claimed  to 
hold  the  patent  from  the  United  States  therefor,  and  in 
hostility  and  adversely  to  all  the  world ;  that  as  such 
owner  she  has  been  in  the  open,  notorious,  uninterrupted, 
and  exclusive  adverse  possession  of  said  premises  ever  since 
February,  1875,  continuously  to  the  present  time,  and  has 
paid  all  of  the  taxes  that  were  ever  assessed  against  said 
premises  prior  to  1873,  to-wit,  for  1869,  1870,  and  1871; 
that  on  February  12,  1873,  the  person  who  at  the  time 
claimed  to  be  the  owner  of  said  premises  under  said  pat- 
ent from  the  United  States,  when  the  defendant  purchased 
said  premises  at  tax  sale,  as  aforesaid,  abandoned  the  same 
and  all  claim  to  said  land,  and  that  said  defendant's  pos- 
session of  said  premises  as  aforesaid,  ever  since  February, 
1875,  had  been  adverse  and  hostile  to  the  person  who 
claimed  patent  from  the  United  States,  -under  whom  said 
plaintiff  claims  to  have  title  thereto;  and  ever  since  then^ 
to-wit,  since  February,  1875,  her  possession  of  said  prem- 
ises as  aforesaid  has  been  adverse  and  hostile  to  all  the 
world,  and  said  premises  have  been  entered  upon  by  her 
in  February,  1875;  *         *         *  that  defendant 

made  valuable  and  permanent  improvements  on  said  prem- 
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ises>  which  said  improvements  were  made  in  May,  1875, 
and  other  and  valuable  improvements  were  made  thereon 
by  said  defendant,  as  such  owner,  each  year  from 'that  to 
the  present  time. 

*^3.  And  further,  that  she  obtained  a  tax  deed  from 
the  treasurer  of  Cuming  county  for  said  premises  on 
October  29,  1881,  and  filed  the  same  for  record  in  the 
county  clerk^s  office  of  said  county,  and  the  same  was  duly 
recorded;  which  said  tax  deed  is  color  of  title  under  which 
this  defendant  is  entitled  to  the  possession  of  said  premises, 
and  has  been  entitled  to  the  possession  thereof  ever  since 
the  date  thereof  to  the  present  time/'  etc. 

The  plaintiff  replied,  denying  each  and  every  allegation 
of  said  answer. 

There  was  a  trial  to  the  court,  a  jury  having  been  waived 
by  the  parties,  with  findings  for  the  plaintiff,  and  the  de- 
fendant's motion  for  a  new  trial  having  been  overruled, 
judgment  was  rendered  for  the  plaintiff  in  the  sum  of  eight 
dollars  and  costs. 

The  defendant  brings  the  cause  to  this  court  on  error, 
and  assigns  twelve  grounds  of  error,  but  which,  with  my 
views  of  the  case,  it  is  not  deemed  necessary  to  set  out. 

According  to  the  plaintiff's  testimony,  he  obtained  his 
title  to  the  said  land  on  the  4th  day  of  April,  18*5,  and 
recorded  his  deed  therefor  on  the  10th  day  of  the  same 
month.  His  deed,  with  the  patent  to  David  McConaghy, 
and  a  deed  from  David  McConaghy  to  James  Bennett, 
plaintiff's  grantor,  all  of  which  were  put  in  evidence,  estab- 
lished plaintiff's  claim  of  title  from  the  United  States. 

Plaintiff  testified  on  the  stand,  as  a  witness  in  his  own 
behalf,  that,  at  or  about  the  time  of  his  obtaining  the  title 
to  the  land,  he  knew  that  defendant  had  been  trespassing 
(to  use  his  own  language)  on  the  said  land  by  '^keeping 
stock  there,  and  horses  and  so  forth."  On  the  loth  day 
of  June  he  notified  her  to  keep  her  stock  from  trespassing 
on  the  laud ;  on  the  16th  he  run  a  fence  along  one  line  of 
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the  land,  which,  with  defendant's  enclosure  on  one  side, 
that  of  another  party  on  another  side,  and  the  river  on  a 
third  side,  enclosed  the  land.  At  this  time  defendant's 
stock  were  on  the  land.  After  plaintiff  had  nearly  finished 
the  said  fence,  he  drove  the  defendant's  stock  (with  the  ex- 
ception of  a  horse  which  was  lariated  on  the  land)  off,  and 
finished  the  said  fence.  The  defendant,  almost  immedi- 
ately, and  before  the  plaintiff  had  left  the  premises,  broke 
down  the  fence  and  returned  her  cattle  to  the  land.  This 
is  the  trespass  for  which  the  action  was  brought. 

It  appears  from  the  testimony  of  the  plaintiff  upon  his 
cross-examination,  that,  at  the  time  lie  built  the  fence 
which  was  torn  down  by  the  defendant,  she  had  a  "  cata- 
oornered"  fence  on  the  land,  which,  with  other  fences  on 
adjoining  land,  and  the  river  on  one  side,  enclosed  a  part 
of  the  land  in  question,  and  had  her  stock  on  the  land  so 
enclosed.  While,  though  he  did  not  so  state  directly,  it  is 
fairly  inferable  from  what  he  did  say,  that,  in  order  to  get 
her  stock  off  of  the  land,  as  he  did,  he  tore  down  or  re- 
moved a  part  of  her  "  catacornered  fence.'' 

It  appears  from  the  testimony  of  Daniel  Murry,  a  wit- 
ness on  the  part  of  the  plaintiff,  and  who  assisted  him  in 
turning  the  defendant's  cattle  off  of  the  land  and  in  put- 
ting up  the  fence,  that  defendant's  stock  were  in  her  small 
enclosure  on  the  land,  when  he  and  plaintiff  put  up  the 
fence  nearly  to  completion.  He  does  not  say  that  they 
tore  down  the  defendant's  fence  around  her  small  pasture 
or  enclosure  on  the  land,  in  order  to  remove  her  stock,  but 
it  is  clearly  and  necessarily  inferable  from  what  he  does 
say.  Neither  the  plaintiff  nor  the  witness  state  with  any 
certainty  the  length  of  time  that  intervened  between  the 
turning  of  defendant'sf  stock  out  of  her  enclosure  and 
through  the  fence  erected  by  them, and  the  breaking  down 
of  the  fence  and  the  return  of  her  stock  by  the  defendant. 
Witness  states,  on  his  cross-examination,  that  it  took  him 
and  the  plaintiff  nearly  two  days  to  put  up  the  fence. 
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They  both  say  that  they  commeDced  on  the  fifteenth,  and 
plaintiff  states  in  his  evidence  that  just  before  they  finished 
the  enclosure  they  drove  the  defendant's  stock  through  and 
off  the  land.  All  agree  that  the  supposed  trespass  was 
committed  on  the  16th  day  of  the  month,  and  while  both 
plaintiff  and  the  witness^  his  hired  man,  were  then  present 
on  the  premises. 

It  was  proven  in  evidence  on  the  part  of  the  defendant, 
and  indeed  it  is  undisputed,  that  on  the  12th  day  of  Feb- 
ruary, 1875,  she  purchased  the  land  from  the  treasurer  of 
said  county  at  a  private  sale  for  delinquent  taxes,  and  that 
she  immediately  set  up  a  claim  to  the  exclusive  right  to 
depasture  said  land,  by  virtue  of  her  tax  certificate.  De- 
fendant testified  that  she  immediately  entered  into  possession 
of  the  land,  ploughed  fire  lines  around  it,  and  built  a  wire 
fence  on  it  from  one  corner  to  the  other. 

She  obtained  a  tax  deed  on  her  said  purchase  of  said 
land  on  the  Uth  day  of  March,  1880,  which  was  recorded 
on  the  4th  day  of  November,  1881.  Her  testimony  is  posi- 
tive and  undisputed  that,  from  some  time  in  1881  to  the 
day  of  the  supposed  trespass,  she  had  that  part  of  said  tract 
of  land  enclosed  by  so  much  fence  as  was  necessary  to  make 
it  an  entire  enclosure;  had  the  exclusive  use  and  possession 
of  that  part  of  the  land  which  was  enclosed  during  the 
whole  of  each  pasturing  season,  from  1881  to  1885,  inclu- 
sive, claiming  title  under  her  said  tax  deed. 

From  and  after  the  11th  day  of  March,  1880,  the  date 
of  her  tax  deed,  the  defendant  had  color  of  title  to  the 
land,  however  insufficient  the  said  deed  might  be  to  convey 
the  real  title,  which  would  relieve  her  occupation  therepf 
of  the  quality  of  a  trespass.  But  had  she  entered  thereon 
on  that  day  as  a  mere  trespasser,  or  on  any  subsequent  day 
prior  to  the  16th  of  June,  1881,  the  right  of  action  of 
the  real  owner  for  such  trespass  would  have  been  barred 
by  the  statute  of  limitations  at  the  date  of  the  plaintiff^s 
attempted  entry. 


570      SUPREME  COURT  OF  NEBRASKA, 

Gaster  y.  Welna. 

It  may,  therefore,  for  the  purposes  of  this  opinion,  be 
conceded  that  the  defendant  does  not  show  herself  to  have 
been  in  the  actual,  exclusive,  adverse  possession  of  the  land 
for  ten  years,  so  as  to  give  her  a  title  thereto;  yet  her  pos- 
session was  not  that  of  a  trespasser.  It  may  also  be  con- 
ceded, for  the  same  purpose,  that  the  plaintiff,  as  the  holder 
of  the  legal  title,  had  he  been  able  to  obtain  the  quiet,  peace- 
able, and  full  possession  of  the  land,  had  the  right  to  da 
so,  and  thus  drive  the  defendant  to  an  action  for  her  rights 
therein.  But  it  appears,  from  all  the  evidence  in  the  case, 
especially  from  his  own  testimony,  that  this  he  was  unable 
to  do.  He  found  the  defendant  in  possession,  and  endeav- 
ored to  dispossess  her.  In  the  first  engagement  he  obtained 
some  temporary  advantage,  and  even  a 'measure  of  success. 
But  the  defendant  soon  rallied,  and  regained  her  ground^ 
so  that  long  before  the  close  of  the  day  the  parties  stood  in 
statu  quo.  That  which  the  defendant  did  to  hold  her  pos- 
session of  the  land  was  in  resistance  of  the  plaintiff'^ 
attempt  to  dispossess  her  by  force,  and  does  not  furnish  the 
ground  of  an  action  of  trespass  against  her. 

In  the  case  of  Bakersfield  Cong.  Soc.  v.  Baker  etal^lb  Yt, 
119,  cited  by  counsel  for  plaintiff  in  error,  it  was  held  that^ 
<'To  maintain  this  action ,''  trespass  quare  dauaum  fregii 
^'it  is  necessary  that  the  plaintiff  should  have  either  the 
exclusive  possession  of  the  locus  in  quo^  or  be  the  owner 
thereof,  and  no  adverse  possession  in  any  other  person." 

In  the  case  of  Polk  v.  Henderson^  17  Tenn.  R.  (9  Yerg.), 
810,  also  cited  by  counsel,  the  trial  court  diarged  the  jury, 
"  That  either  the  possession  or  the  right  to  the  possession 
would  authorize  the  maintenance  of  the  action."  The 
action  was  trespass  quare  dausum  fregit  The  supreme 
court,  in  the  opinion  reversing  the  judgment  for  error,  in 
said  instruction,  say:  *'This,"  the  instruction,  "is  clearly 
erroneous;  the  right  to  the  possession  and  the  right  of 
entry  are  synonymous  terms,  and  authorize  the  bringing  of 
an  action  of  ejectment,  but  not  an  action  of  trespass.    It  is 
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possible  that  by  the  right  of  possession  the  court  meant 
constructive  possession,  but  they  are  very  different  in  their 
signification.  *  *  *  The  court  should  have  charged 
the  jury  that  a  constructive  possession  would  authorize  the 
maintenance  of  this  action  against  a  casual  trespasser, 
where  there  was  no  person  in  the  adverse  possession  of 
the  disputed  premises,  but  that  the  action  could  not  be 
supported  under  any  other  circumstances,  unless  the  plaint- 
iff were  in  the  actual  possession  at  the  time  when  the  injury 
was  ooramitted/' 

The  principle  laid  down  in  these  cases  is  the  law,  as  we 
understand  it,  and,  I  think,  quite  applicable  to  the  case  at 
bar. 

The  claims  of  the  defendant  to  the  title  of  said  land  by 
adverse  possession,  under  her  tax  certificate  and  deed,  as 
urged  in  the  pleading  and  in  the  brief  of  her  counsel,  is 
not  considered. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  to  that  court,  with  instructions  to  dismiss 
the  action  at  the  costs  of  the  plaintiff. 

Judgment  accordingly. 

The  other  judges  concur. 


William »H.  Ashby,  plaintiff  ir:  error,  v.  Wash- 
burn &  Co.,  defendants  in  error. 

1.  Limitation  of  Actions:  account.  In  an  action  on  an  ac> 
coant,  in  which  a  bar  by  the  statute  of  limitations  might  be 
pleaded  as  a  defense,  the  plaintiff  alleged,  in  substance,  that 
prior  to  the  commencement  of  the  snit  the  defendant  executed 
to  plaintiff  a  deed  to  certain  real  estate  in  another  county,  but 
that  such  deed,  although  absolute  on  its  face,  and  containing 
no  reference  to  the  account,  was  only  intended  as  a  mortgage  to 
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secure  tbe  debt  Upon  the  trial  it  was  insisted  that  the  execa- 
tion  of  the  deed  or  mortgage  was  an  acknowledgment  of  the  debt 
or  liability  in  writing,  and  therefore  if  the  statute  of  limitations 
had  otherwise  ran  against  the  actton  it  was  thereby  taken  ont  of 
the  limitation.  It  was  held  that  the  execution  of  the  deed,  even 
if  intended  as  a  mortgage  only,  was  not  an  acknowledgment  in 
writing  of  an  existing  liability,  debt,  or  claim,  within  the  pro- 
Yisions  of  section  22  of  the  civil  code,  there  being  no  reference 
made  to  the  debt  in  the  deed. 

2.     :    .     In  such  action,  the  items  of  the  account  had 

nearly  all  been  furnished  more  than  four  years  prior  to  the  com* 
mencement  of  the  suit,  the  plaintiff's  testimony  was  to  tbe 
effect  that  the  debt  had  been  contracted  under  a  special  contract 
providing  for  the  payments  to  be  made  for  a  part  of  the  mate- 
rial within  thirty  days  after  it  was  furnished,  the  remainder 
when  defendant's  dwelling-house  was  completed,  the  demand 
for  that  which  had  been  furnished  on  the  thirty  day's  credit 
was  barred  by  the  statute  of  limitations  at  the  time  of  the  com- 
mencement of  the  action.  It  was  held  that,  if  this  testimony 
was  correct,  the  district  court  erred  in  rendering  judgment  for 
the  whole  claim. 


3.     :    :    JUDGMENT.     In  such  case  it  was  the  duty  of 

the  court  to  apply  all  the  payments  made  before  the  bar  of  tbe 
statute,  to  the  liquidation  of  that  part  of  the  debt  which  was 
barred;  and  if  any  part  of  the  plain tifi^'s  claim  was  not  barred, 
to  Tender  judgment  thereon  for  the  amount  due. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

Griggs  &  Rinaker,  for  plaintiff  in  error,  cited :  Ang.  on 
Lim.,  148,  149,  and  cases  cited.  Hayden  v.  WilUanis^  7 
Bing.,  163.  Angel,  270,  274.  Dickenson  v.  HaifiehU  5 
Carr  &  Payne,  46.  Summer  v.  Summer,  1  jJtetc,  394. 
Chace  v.  Trafford,  116  Mass.,  629. 

A.  H.  Babcock,  for  defendant  in  error,  cited :  Frank- 
oviz  V.  Ireland,  26  N.  W.  R.,  225.  aZeary  v.  Bums, 
63  Miss.,  171.  Schade  v.  Bessinger,  3  Neb.,  140.  Deroin 
V.  Jennings^  4  Id.,  97.  Bacon  v.  Broiouy  19  Conn.,  36. 
Elder  v.  Dyer,  26   Kan.,  604.     Devcraux  v.  Hairy,  16 
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Neb.,  55.  Rolfe  v.  Pilloud,  Id.,  23.  Grayson  v.  Taylor ^ 
14  Tex.,  672.  MerriUa  v.  Swift,  18  Conn.,  257.  Bahh  v. 
Oniorij  4  Cusb.,  559. 

Reese,  Ch.  J. 

This  was  an  action  on  an  account  for  lumber  and  other 
material  all^d  to  have  been  sold  and  delivered  by  de- 
fendant in  error  to  plaintiff  in  error,  and  on  which  there 
was  a  balance  due  and  un|)aid  amounting  to  the  sum  of 
$879.42.  The  original  bill  amounted  to  $1,629.77,  but 
there  were  credits  thereon  which  reduced  it  to  the  sum 
above  named  as  the  balance  due,  with  interest.  The  last 
credit  of  payment  was  on  the  8th  day  of  January,  1880, 
and  the  last  item  of  the  charges— except  two  gallons  of ' 
paint  at  $1.50  per  gallon — was  on  the  15th  day  of  April 
of  the  same  year.  This  action  was  commenced  on  the 
22d  day  of  April,  18^4.  Therefore,  if  the  item  of  paint 
above  alluded  to  be  excluded  from  the  account,  it  appears 
by  the  petition  that  the  whole  demand  was  barred  by  the 
statute  of  limitations.  Doubtless  for  the  purpose  of 
avoiding  the  bar  of  the  statute,  the  iollowing  allegation 
was  made  in  the  petition. 

"That  on  or  about  the  2lst  day  of  July,  a.d.  1880,  the 
said  defendant  acknowledged  said  account  and  the  balance 
due  thereon,  and  promised  to  pay  plaintiffs  the  balance 
due  on  said  account,  within  a  reasonable  time,  and  for 
the  purpose  of  securing  the  payment  of  said  sum  due  on 
said  account,  the  said  defendant,  together  with  his  wife, 
executed  and  delivered  to  the  plaintiff,  W.  G.  Washburn, 
and  one  of  the  members  of  said  firm  of  Washburn  &  Co., 
a  deed  to  the  following  described  lands,  situated  in  the 
county  of  Jefferson  and  state  of  Nebraska,  to-wit:  the 
north  half  of  the  north-east  quarter  of  section  number 
fifteen  in  township  number  two  north,  of  range  number 
two  east  of  the  6th  p.  m.,  which  said  deed,  although  abso- 
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lute  ou  its  face,  was,  at  the  time  of  its  execution  and  de- 
li very^  intended  by  the  parties  thereto  only  as  a  mortgage  to 
secure  said  amount  due  on  said  account,  together  with  the 
interest  due  or  to  become  due  thereon,  and  it  has  ever 
since  been  so  considered,  and  is  in  fact  a  mortgage,'^  etc. 

By  his  answer,  plaintiff  in  error  admitted  the  purchase 
of  the  two  gallons  of  paint,  and  his  indebtedness  therefor, 
but  as  to  the  remainder  of  the  account  he  pleaded  the  stat- 
ute of  limitations.  A  trial  was  had  to  the  district  court, 
a  jury  being  waived,  and  a  finding  and  judgment  were 
rendered  in  favor  of  defendant  in  error  for  the  amount 
claimed  in  his  petition.  Defendant  below  allies  error, 
and  brings  the  cause  in  this  court  for  review  by  proceed* 
ings  in  error. 

The  first  question  to  which  our  attention  must  be  di- 
rected is,  as  to  the  effect  of  the  execution  of  the  deed  or 
mortgage  referred  to  in  the  petition.  It  is  contended  by 
defendant  in  error  that  the  execution  of  this  mortgage  was 
such  an  acknowledgment  of  the  indebtedness,  and  of  the 
existing  liability,  as  to  take  the  case  out  of  the  statute  of 
limitations,  even  if  it  had  otherwise  been  barred,  and  that 
it  was  an  acknowledgment  of  the  whole  debt ;  that  the 
deed  being  intended  only  as  a  mortgage  to  secure  the  debt, 
it  must  be  taken  as  an  acknowledgment  of  it  Were  this 
an  action  to  foreclose  the  mortgage,  without  seeking  a 
judgment  for  a  deficiency,  we  think  the  argument  pre- 
sented upon  the  point  would  be  conclusive,  and  that  the 
mortgage  might  be  foreclosed  for  the  full  amount  intended 
to  be  secured  by  it,  and  in  that  case  the  plea  of  the  statute 
of  limitations  would  be  unavailing  to  prevent  the  fore- 
closure. But  that  is  not  this  case.  The  deed,  or  mort- 
gage, contains  no  reference  to  this  debt,  either  directly  or 
indirectly.  Upon  its  face  it  was  a  deed  without  covenants 
of  warranty  for  the  expressed  consideration  of  |850.  No 
relief  is  sought  upon  it  in  any  form.  It  is  simply  pre- 
sented as  a  written  acknowledgment  of  the  debt,  within 
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the  provisions  of  section  22  of  the  civil  code.  That  sec- 
tion, so  far  as  applicable  to  this  case  is  as  follows:  ''In 
any  cause  founded  on  contract,  when  *  *  *  *  an 
acknowledgment  of  an  existing  liability,  debt,  or  claim, 

*  *  *  *  shall  have  been  made  in  writing,  an  action 
may  be  brought  in  such  case  within  the  i)eriod  prescribed 
for   the  same  after   such      *      *      *      acknowledgment 

*  *  * '>  This  section  means  just  what  it  says  and  no 
more.  The  acknowledgment  of  the  liability  must  be  made 
in  writing.  The  deed,  of  itself  and  upon  its  face,  acknowl- 
edges nothing.  There  is  no  reference  to  any  debt,  and  so 
far  as  appears  "  in  writing/*  the  consideration  was  a  cash 
one  paid  by  the  grantee. 

It  is  said  by  defendant  in  error  that  it  was  competent  to 
show  by  parol  that  the  deed  was  a  mortgage.  That  the 
giving  of  a  mortgage  to  secure  a  debt  is  an  acknowledg- 
ment that  the  debt  is  due  and  unpaid,  and  that  the  deliv- 
ering by  a  debtor  to  a  creditor  of  collateral  security  as  a 
•conditional  payment,  in  part,  of  a  debt,  will  arrest  the  run- 
ning of  the  statute.  In  support  of  these  propositions  a 
number  of  authorities  are  cited.  To  all  this  we  fully 
agree.  It  is  competent  to  prove  by  parol,  in  a  proper  case, 
that  a  deed  is  in  fact  only  a  mortgage;  but  when  we  un- 
dertake to  prove  the  fact  by  verbal  testimony,  we  are  out- 
side  of  the  provisions  of  the  section  above  quoted,  and  our 
evidence  of  the  fact  o(  the  acknowledgment  not  being  in 
writing  it  does  not  aid  us.  But  if  the  mortgage  by  its 
own  recitals  refers  to  the  debt,  it  is  then  within  the  section, 
and  is  an  acknowledgment  in  writing.  The  giving  of 
collateral  security,  as  a  provisional  or  conditional  payment, 
would  come  within  a  part  of  the  section  omitted  from  our 
quotation,  and  cannot  aid  us  in  this  inquiry.  We  do  not 
think  the  cases  cited  by  defendant  in  error  can  be  of  any 
service  or  give  any  light  upon  the  question  here  presented, 
as  the  decision  must  be  made  wholly  with  reference  to  the 
section  of  the  statute  above  referred  to.     It  is  quite  clear 
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that,  if  collateral  security  is  transferred  to  the  creditor  by 
the  debtor,  as  in  the  case  of  Sonxborger  v.  Lee,  14  Neb., 
1 93,  the  proceeds  of  the  collection  to  be  applied  upon  the 
debt  as  payment,  or^  in  fact,  any  other  payment,  by  the 
order  of  the  debtor,  would  take  the  case  out  of  the  statute, 
but  that  is  not  the  question  here.  The  only  question  to 
be  examined  is,  was  '^an  acknowledgment  of  an  existing 
liability,  debt,  or  claim,  *  *  *  *  made  in  writing.'' 
It  is  clear  there  was  not. 

It  is  contended  by  plaintiflF  in  error  that,  as  the  item  for 
paint  is  the  only  one  upon  the  bill  bearing  date  within 
the  four  years  next  preceding  the  commencement  of  the 
action,  the  whole  of  the  remainder  of  the  account  is  barred, 
and  no  recovery  should  have  been  had  thereon ;  while  upon 
the  other  hand  it  is  insisted  that  this  item,  being  within 
the  four  years,  carries  with  it  the  whole  account^  and  that 
no  part  thereof  is  barred. 

As  we  view  the  case,  this  question  is  not  presented  by 
the  record.  The  decision  of  the  district  court  was  in  favor 
of  the  plaintiff  below  upon  the  whole  account.  We  are 
unable  to  see  how  the  judgment  can  be  sustained,  unless  it 
was  based  alone  upon  the  testimony  of  plaintiff  in  error, 
who  testified,  in  substance,  that  the  purchase  was  to  be  a 
cash  transaction  in  the  ordinary  course  of  trade,  and  that 
no  credit  for  any  particular  time  was  to  be  given.  By 
adopting  this  testimony  as  the  3orrect  vereion  of  the  case, 
it  is  quite  probable  that  the  question  of  the  statutory  bar, 
as  now  presented,  would  arise.  But  we  must  conclude 
that  the  district  court  based  its  finding  u])on  the  testimony 
as  presented  by  defendants  in  error.  If  so,  it  is  quite 
clear  that  they  did  not  show  themselves  entitled  to  the 
judgment  rendered.  The  principal  witness  for  defendants 
in  error  was  W.  G.  Washburn.  He  testified  unequivo- 
cally that  a  part  of  the  bill  charged  in  the  account  was 
furnished  to  plaintiff  in  error  under  a  special  contract  to 
deliver  lumber  on    the  cars  in  Beatrice,  to  be   paid   for 
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within  thirty  days  after  delivery.  The  remainder  to  be 
furnished  at  the  lumber  yard  in  Beatrice,  at  lumber  yard 
prices,  to  be  paid  for  on  the  completion  of  the  dwelling- 
house  of  plaintiff  in  error,  in  the  construction  of  which  it 
was  to  be  used.  We  here  copy  the  following  from  his 
cross-examination. 

Q.  Was  there  anything  said  at  the  time  of  this  first 
convei*sation  you  refer  to,  in  September,  as  to  when  the 
money  was  to  be  paid  or  bill  was  due? 

A.  This  conversation  took  place,  that  when  the  lumber 
we  shipped  direct  from  Chicago,  you  were  to  pay  for  it  in- 
side thirty  days;  that  you  got  of  the  yard  was  to  be  paid 
when  you  got  through  building  your  house. 

Q.  Was  there  any  agreement  of  that  kind  between 
you  and  myself? 

A.     Written  agreement  ? 

Q.     Any  kind? 

A.     A  verbal  agreement,  yes. 

Q.  Was  that  matter  talked  over,  that  it  was  to  be  pi^id 
that  way  ? 

A.     Yes. 

Q.  Then  if  I  had  never  finished  the  house  the  bill 
would  never  have  been  due,  would  it  ? 

A.     That  is  out  of  the  question,  that  kind  of  a  question. 

Q.     That  is  what  I  want  to  find  out. 

A.  We  did  not  expect  a  man  to  take  ninety-nine  years 
to  build  a  house. 

Q.  Is  it  not  a  fact  that  without  any  real  specific  state- 
ment in  the  nature  of  an  agreement  or  contract  that  there 
was  merely  an  understanding  that  it  was  to  be  a  cash  deal? 

A.     To  be  cash  as  far  as  lumber  shipped  from  Chicago. 

Q.     Was  there  a  different  contract  made  as  to  the  other? 

A.  The  balance  was  to  be  paid  when  the  building  was 
finished. 

It  is  shown  that  a  part  of  the  material  sold  to  plaintiff  in 
error  for  the  construction  of  his  house  was  delivered  on  the 
37 
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oars  in. Beatrice^ and  a  part  delivered  from  the  lumberyard 
-of  defendant  in  error.  The  first  item  in  the  account  is  dated 
September  24, 1 879,  the  last  July  24, 1880.  There  is  noth- 
ing in  the  account  nor  in  the  testimony  showing  what  part 
-was  delivered  from  the  railroad  and  what  part  from  the 
lumber  yard.  If  the  material  was  in  fact  furnished  un- 
der the  two  contracts,  as  stated  by  Mr.  Washburn,  it  is 
apparent  that  that  part  which  was  delivered  first  (presum- 
ably from  the  cars)  was  delivered  more  than  four  years 
*prior  to  the  commencement  of  the  action,  and  if  the  thirty 
days  additional  time  granted  did  not  save  it,  it  would  be 
barred,  and  no  recovery  could  be  had.  But  in  such  case 
in  orderto  prevent  a  failure  of  justice,  the  court  should  apply 
the  payments  to  the  satisfaction  of  that  part  of  the  account. 
If  they  more  than  satisfy  it,  the  residue  should  be  applied  to 
the  satisfaction  of  the  other  account,  so  far  as  it  would  go. 
If  it  should  then  appear  that  four  years  did  not  elapse  be- 
tween the  maturity  of  the  demand  under  the  contract  for 
iiirnishing  material  from  the  lumber  yard,  and  the  com- 
•mencement  of  the  action,  defendant  in  error  would  be  en- 
titled to  judgment  for  the  amount  due,  with  interest,  in 
<aae  it  should  be  shown  that  the  contracts  were  made  as 
testified  by  Mr.  Washburn. 

It  follows  that  the  judgment  of  the  district  court  must 
be  reversed,  and  the  cause  be  remanded  for  further  pro- 
<!eedings^  which  is  done. 

Reversed  and  remanded. 

The  other  judges  concur. 
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J.  E.  Cobbey  and  W.  8.  Summers,  appellees,  v. 
Indiana  Knapp,  C.  C.  Knapp,  and  Georqe  O. 
Richardson,  appellants,  and  Jonathan  Frantz, 
appellee. 

1.  Pleading:     bsfly.     A  plaintiff,  in  replying  t6  new  ss^tter 

set  up  in  an  answer,  may  allege  any  new  matter,  not  inconsiBt- 
entwith  the  petition,  constituting  a  defense  to  such  allegations 
contained  in  the  answer. 

2.     :    ADMISSIONS  IN  PLEADING.    C.  and  S.  purchased  certain 

real  estate  subject  to  an  encumbrance  thereon,  which  they  agreed 
to  pay.  They  aAerwards  tendered  the  money  to  the  creditor, 
which  he  refused  to  accept,  and  brought  their  action  to  redeem, 
alleging  and  perpetuating  their  tender.  Held,  To  be  an  admis- 
sion of  the  debt,  and  that  the  sum  so  tendered  was  due. 

.3.  Homestead :  statutory  gonbtbugtion.  F. ,  being  a  married 
man  and  the  head  of  a  family,  conveyed  certain  real  estate  to  a 
purchaser  by  an  assignment  of  a  contract  of  purchase.  The 
land  described  in  the  contract  was  occupied  by  F.  and  his  fami- 
ly as  a  homestead.  The  wife  of  F.  signed  the  conveyance,  and 
with  F.  acknowledged  the  same  before  an  ofSoer  authorized  to 
take  acknowledgments  of  deeds.  Held^  Firsiy  That  the  instru- 
ment was  executed  and  acknowledged  by  both  husband  and 
wife  within  the  requirements  of  section  4,  chapter  36,  Compiled 
Statutes  1887.  Second,  That  the  provisions  of  said  section  are 
intended  as  and  for  a  protection  to  the  husband  or  wife  not 
executing  the  conveyance,  and  not  for  the  benefit  of  third  iMir- 
ties  having  no  privity  of  interest  with  such  person. 

-4.  Warranty.  Evidence  examined,  and  Held,  Sufficient  proof  of 
a  waiver  of  notice  oi  a  breach  of  warranty. 

Appeal  from  the  district  court  of  Gage  county.  Tried 
below  before  Appelget,  J. 

E.  O.  Kretmtger  and  Pewherton  &  Buah,  for  appellants, 
cited  :  Thompson  Homesteads,  Sees.  842-4.  Magee  v. 
Magee,  51  111.,  601.  LoMen  v.  Vance,  8  Cal.,  271. 
Nichols  V.  Over  acker  y  16  Kan.,  64.  Foumier  v,  Foumierj 
45  Mich.,  417.      Jacoby  v.    Orowe,  30  N.  W.  R,  441. 
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Smith  V.  Oremer,  71  III.,  185.  FUzhugh  v.  Smith,  62  111., 
486.  Poole  V.  Gerrard,  65  Am.  Dec.,  488.  Wells  r. 
Ixmb,  19  Neb.,  356.  Edgell  v.  Hagens,  5  N.  W.  R., 
138.  Wilson  v.  Christopher  son  y  63  Iowa,  481.  Brown  v. 
JRusseU,  105  Ind.,  46. 

/.  JK  Cobbey  and  W.  S.  Summers^  for  appellees,  cited : 
Aultman  Taylor  Co.  v.  Jenkins^  19  Neb.,  209.  Goodrich 
V,  Brown,  63  Iowa,  247.  Moore  v.  Heaves,  16  Kan.,  150. 
Stinson  v.  Richardson,  44  Iowa,  873.  Amphlett  v.  Hub- 
bard, 29  Mich.,  298.  Bamett  v.  Mendenhall,  42  Iowa, 
296.  Dye  v,  Mann,  10  Mich.,  291.  Montis  v.  Ward,  5 
Kan.,  239.  Bliss  Code  Pleading,  Sec.  396.  Sandwich 
Miifg.  Co.  V.  Trindle,  33  N.  W.  R.,  79.  Vaughn  v.  Black, 
29  N.  W.  R.,  523.     25  Cent.  Law  Journal,  125. 

Griggs  &  Rinaker,  for  appellee,  Frantz. 

Reese,  Ch.  J. 

An  amended  petition  was  filed  by  plaintiff  in  the  district 
court,  alleging,  in  substance,  that  on  the  27th  day  of  April, 
1886,  and  from  that  date  to  the  25th  day  of  January, 
1886,  Jonathan  Frantz  was  the  legal  owner  of  the  south 
half  of  the  north-west  quarter  of  section  sixteen,  in  town- 
ship three  north,  of  range  eight  east,  and  that  he  held  the 
same  under  and  by  virtue  of  a  contract  of  sale  from  the 
state  of  Nebraska,  bearing  date  the  same  day;  that  said 
contract,  by  its  terms,  conveyed  to  him  the  land  in  fee 
simple,  and  contained  a  covenant  that,  upon  the  payment 
of  the  purchase  price  being  made  according  to  the  terms 
thereof,  the  state  would  execute  and  deliver  to  him  a  deed 
or  patent  therefor;  that  at  said  time  he  also  had  a  lease- 
hold interest  to  the  north  half  of  the  north  half  of  the 
south-west  quarter  of  the  same  section,  said  lease  having 
been  issued  prior  thereto,  by  the  state,  the  land  being  a 
part  of  the  common  school  land  of  the  state ;  that  said 
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land  18  contiguous  and  adjoining,  and  that  the  eighty  acres 
mentioned  in  the  contract  of  purchase,  and  the  forty  acres 
held  by  the  lease,  constituted  all  of  the  land  owned  by  him ; 
that  he  was  a  married  man  and  the  head  of  a  family,  and 
that  he  and  his  family  lived  upon,  occupied,  and  cultivated 
it  as  their  homestead ;  that  the  value  thereof  was  less  than 
$2,000;  that  on  the  8th  day  of  May,  1885,  the  said  Frantz, 
at  the  request  and  solicitation  of  defendants,  Charles  C. 
Knapp  and  Indiana  Knapp,  to  secure  the  sum  of  $350, 
with  interest  thereon  at  the  rate  of  ten  per  cent  per 
annum,  from  the  12th  day  of  March,  1885,  until  the  12th 
day  of  March,  1886,  the  time  of  the  maturity  of  said 
debt,  pretended  to  assign  unto  the  said  Indiana  Knapp 
the  said  contract  of  purchase;  that  the  pretended  assign- 
ment was  executed  by  Jonathan  Frantz  alone,  was  in- 
tended as  a  mortgage  to  secure  the  payment  of  said  notes 
and  incumbrance  upon  the  homestead,  but  was  not  execu- 
ted or  acknowledged  by  the  wife  of  said  Jonathan  Frantz, 
and  was,  therefore,  void ;  that  on  the  8th  day  of  May, 
the  defendants,  Indiana  Knapp  and  Charles  C.  Knapp, 
her  husband,  executed  to  Jonathan  Frantz  a  bond,  in 
which  they  bound  themselves  that  the  said  Indiana 
Knapp  would,  upon  the  payment  of  the  said  sum  of 
$850,  with  its  interest,  re-assign  said  contract  to  Jonathan 
Frantz;  that  said  pretended  assignment  of  the  contracts  to 
Knapp  by  Jonathan  Frantz  being  void,  the  bond  executed 
by  the  Knapps  to  Jonathan  Frantz,  to  re-assign  the  same, 
was  also  void,  being  a  part  of  the  same  transaction;  that 
afterwards,  on  the  25th  day  of  January,  1886,  the  said 
Jonathan  Frantz  and  his  wife,  Catherine  Frantz,  for  a 
valuable  consideration  paid  by  plaintiiTs,  and  while  resid- 
ing upon  and  occupying  the  premises  in  dispute  as  a  home- 
stead, sold  and  transferred  their  right  and  title  to  the  land, 
and  to  said  contract  of  lease  and  bond,  to  plaintiffs,  and 
that  plaintiffs  became  and  were  the  lawful  owners  and 
holders  thereof,  with  full  right  to  the  possession  of  said 
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contracts,  and  to  the  possession  of  the  real  estate,  and  that 
they  immediately  took  possession  thereof  and  continued  to- 
hold  the  same;  that  on  the  5th  day  of  February,  and  at 
other  times,  the  plaintiffs,  acting  for  themselves,  as  well  a» 
for  the  defendant,  Jonathan  Frantz^and  for  the  purpose  of 
canceling  the  pretended  claim  of  the  Knapps,  tendered  to- 
to  the  Knapps  $385  in  gold,  that  being  the  full  amount 
claimed  by  them  to  be  owing  to  them  by  Frantz,  includ- 
ing principal  and  interest,  upon  the  said  alleged  demand 
of  $350,  the  same  being  a  full  compliance  with  the  terms 
of  the  bond  executed  by  the  Knapps  to  Jonathan  Frantz ; 
that  the  Knapps  had  refused  to  receive  the  tender,  and  re- 
assign to  plaintiffs,  or  to  Frantz,  the  contract  and  lease 
referred  to,  and  that  the  said  tender  had  been  kept  good, 
the  money  being  held  for  the  said  Knapps,  in  case  they 
saw  proper  to  accept  the  same;  that  afterwards,  on  the  18th. 
day  of  March,  and  after  the  commencement  of  this  action, 
there  was  filed  in  the  office  of  the  county  clerk  of  Gage 
county,  for  record,  an  instrument  in  writing,  purporting 
to  be  an  assignment  by  defendants  Knapps  of  all  their 
interest  in  the  said  contract,  to  George  O.  Richardson,  one 
of  the  defendants,  which  purported  to  have  been  executed 
on  the  12th  day  of  March,  1886,  and  after  the  alleged 
tender  of  the  $385,  but  that  said  pretended  assignment  to 
Richardson  was  not  made  in  good  faith;  that  Richardson 
well  knew  that  the  said  Knapps  had  no  claim  in  or  to  the 
said  land,  or  the  said  contract,  and  that  the  land  was  the 
homestead  of  Frantz;  that  the  alleged  pretended  assign- 
ment was  the  result  of  an  unlawful  and  illegal  conspiracy 
and  confederation  between  the  Ktiapps  and  Richardson, 
and  was  with  the  intent  and  purpose  of  hindering  and  de- 
laying the  plaintiffs  in  the  establishment  of  their  rights, 
and  for  the  purpose  of  defrauding  plaintiffs  out  of  the 
property,  and  was  wholly  without  consideration,  and  with, 
full  knowledge  of  Richardson  of  all  the  rights  of  plaintiff 
and  of  the  Frantzes  to  the  property  in  question ;  that  at 
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j  the  time  of  the  assignmeDt  by  the  said  Knapps  they  had 

DO  interest  in  the  real  estate,  of  which  Richardson  had  full 
knowledge,  and  that  Richardson  thereby  acquired  no 
rights.  The  prayer  is  for  a  specific  performance  of  the 
contract  of  assignment,  as  provided  in  the  bond  of  the 
Knapps,  that  the  assignment  from  Frautz  to  the  Knapps 
be  declared  void,  that  Richardson  be  decreed  to  have  ac- 
quired no  interest  in  the  property,  and  that  the  title  thereto 
may  be  confirmed  and  quieted  in  the  plain tifis  and  for 
general  relief. 

To  this  petition  Richardson  filed  an  answer  for  himself^ 
by  which  he  admitted  the  existence  of  the  contract,  lease,, 
and  the  assignment  thereof  by  Frantz  to  the  Knapps,  and 
the  execution  of  the  bond  by  the  Knapps  to  Jonathai^ 
Frantz.  It  is  alleged  that,  on  the  6th  of  August,  1885,. 
Jonathan  Frantz  and  Catherine,  his  wife,  for  and  in  con- 
sideration of  $2,000,  did  sell,  assign,  and  pledge  to  Richard- 
son, as  security  for  the  said  sum  of  (2^000,  all  their  right, 
title,and  interest  in  and  to  said  bond  executed  by  the  Knapps 
to  Jonathan  Frantz,  and  in  and  to  the  said  land,  and  that 
Jonathan  Frantz  did  assign  and  pledge  to  defendant  Rich- 
ardson, for  the  same  purpose,  the  lands  referred  to  in 
plaintifi^'s  petition;  that  Frantz  and  wife  abandoned  and 
vacated  all  of  said  premises,  and  Richardson,  in  good  faith, 
paid  to  the  state  the  money  and  interest  due  on  the  con- 
tract and  lease  since  his  purchase  of  the  same  from  Frautz, 
and  that  the  defendant,  Richardson,  paid  to  the  Knapps 
the  sum  of  $385  in  cash  for  an  assignment  of  their  right, 
title,  and  interest  in  the  contract,  and  that  on  the  12th  day 
of  March,  1886,  the  Knapps  assigned  to  him  all  their  in- 
terest therein;  that  the  pretended  assignment  from  the 
Frantzes  to  plaintiffs  was  made  without  consideration,  and 
was  an  attempt  upon  the  part  of  plaintiffs  to  defraud  de- 
fendant out  of  his  just  rights;  that  plaintiffs  had  no  inter- 
est in  the  land  and  contracts,  and  could  not  have  until 
the  claim  of  Richardson  for  the  said  sum  of  money,  $2,000^ 
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owing  to  him  by  Frantz,  and  of  the  $385  paid  for  the  as- 
signment from  the  Knapps,  was  paid ;  that  the  assignment 
to  him  by  the  Frantzes  was  long  prior  to  the  pretended 
assignment  to  plaintiffs,  and  with  both  actual  and  construc- 
tive knowledge  on  the  part  of  plaiintfis  of  all  the  rights  of 
Richardson  under  said  assignment. 

The  allegations  of  the  petition,  not  admitted  by  the  an- 
swer, are  denied.  The  prayer  of  this  answer  is,  that  the 
pretended  lien  or  claim  of  plaintiffs  may  be  declared 
fraudulent  and  void,  or,  if  valid,  that  such  lien  or  title  be 
declared  subsequent  and  subject  to  the  right,  title,  and 
interest  of  defendant,  and  that  plaintiff  may  be  enjoined 
from  interfering  in  any  way  with  the  land,  or  with  de- 
fendant's rights,  until  defendant  has  been  paid  his  said 
claim,  and  the  mortgage  created  by  the  assignment  be 
satisfied. 

The  answer  of  Indiana  Knapp  and  Charles  C.  Knapp 
was,  in  substance,  an  admis:jion  of  the  allegations  of  the 
petition,  wherein  the  ownership  of  the  real  estate  was  al- 
leged by  plaintiffs,  and  of  the  assignment  by  Jonathan 
Frantz  of  the  contract,  and  of  the  tender  by  plaintiffs,  to 
them,  of  the  amount  due  them  from  Frantz.  It  is  alleged 
that,  subsequent  to  the  assignment  of  the  contract  to  them 
by  defendant,  Frantz,  and  the  making  of  the  bond,  Frantz 
and  his  wife,  by  an  assignment  duly  executed  and  ac- 
knowledged, transferred  and  conveyed  their  interest  in 
the  property  to  Richardson,  and  thereby  divested  them- 
selves of  all  interest  in  the  title  to  the  same,  and  that,  by 
reason  of  said  sale  and  assignment,  they  became  bound 
to  the  assignee  of  Frantz  (Richardson)  to  assign  the  con- 
tract to  him,  Richardson,  upon  his  compliance  with  the 
terms  of  the  bond ;  that  they  were  so  notified  by  Richard- 
son, long  before  they  had  any  notice  or  knowledge  that 
plaintiffs  claimed  any  interest  in  the  premises,  and  that  on 
the  12th  day  of  March,  1886,  Richardson  tendered  them 
the  amount  due  them,  and  demanded  an  assignment,  and 
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that  in  pursuance  of  such  fender  and  demand,  they  made 
the  assignment  to  Richardson.  They  deny  any  fraud  or 
collusion  between  them  and  Richardson,  and  substantially 
deny  all  the  allegations  of  the  petition  in  that  behalf. 
That  they  refused  to  make  the  assignment  to  plaintiiTs  for 
the  reason  that  Frantzes  had  previously  assigned  their 
bond  to  Richardson,  and  for  their  own  protection  they  made 
the  assignment  to  him  in  accordance  therewith.  By  an 
amendment  to  this  answer  they  say  that  the  money  ob- 
tained by  Jonathan  Frantz  from  them,  and  for  the  security 
of  which  he  made  the  assignment  of  the  contract,  was  for 
the  express  purpose  of  paying  the  purchase  price  of  the 
land  in  controversy;  and  that  the  money  so  received  was 
used  for  that  purpose  by  Frantz,  and  that  plaintiffs  pur- 
chased the  premises  subject  to  such  security. 

An  answer  was  also  filed  by  Jonathan  Frantz,  in  which 
all  the  allegations  of  the  petition  were  admitted.  It  was 
alleged  that  the  assignment  by  him  to  defendant  Richard- 
son of  the  bond  executed  by  the  Knapps,  was  made  only  for 
the  purpose  of  securing  certain  notes,  given  by  him  to 
fiaid  Richardson,  which  fact  was  known  to  the  Knapps 
])rior  to  the  conveyance  made  by  them  to  Richardson,  and 
that  the  said  Knapps  made  the  transfer  to  Richardson  for 
the  sole  and  only  purpose  of  assisting  Richardson  in  de- 
frauding plaintiffs,  who  were  the  legal  and  only  bona  fide 
assignees  of  the  plaintiff  of  the  land  in  controversy. 

For  a  third  defense,  it  was  alleged  that  defendant 
Frantz,  about  the  31st  day  of  July,  1885,  purchased  from 
Richardson  a  certain  threshing  machine  and  a  thirteen- 
horse  power,  straw-burner,  traction  engine,  trucks,  and 
stacker,  giving  notes  of  that  date  for  the  purchase  price 
thereof,  amounting  to  $1,930,  due  at  various  times  from 
their  date  to  December  1,  1888;  that  soon  after  the  pur- 
chase of  the  machinery,  for  the  purpose  of  securing  the 
payment  of  the  notes  executed  to  Richardson,  or  to  the 
Smith  Implement  Company  of  Kansas  City,  Missouri,  for 
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which  he  was  the  agent,  a  chattel  mortgage  upon  all  the 
machinery  purchased,  also  the  written  instrument  described 
in  the  answer  of  Richardson,  which,  though  absolute  in  its 
terms,  was  in  fact  a  mortgage  to  secure  the  payment  of  the 
notes;  that,  at  the  time  of  the  purchase  of  the  machinery, 
Richardson  warranted  the  same  to  be  well  made  of  good 
materials  and  would  do  as  good  work  as  similar  articles  of 
like  manufacture,  and  would  thresh  all  kinds  of  grain, 
especially  flax,  in  a  satisfactory  and  proper  manner,  and 
that  the  purchase  was  made  upon  the  express  warranty, 
on  the  part  of  Richardson,  that  the  same  would  do  as  good 
work  as  similar  articles,  and  would  perform  in  a  satisfac- 
tory and  proper  manner. 

Upou  motion  of  all  the  defendants,  this  answer,  except- 
ing the  first  paragraph,  was  stricken  out. 

This  action  of  the  court  is  complained  of,  but  as  the  de- 
cision was  in  favor  of  plaintiffs,  and  as,  in  our  view,  the 
decree  must  be  substantially  affirmed,  we  need  not  discuss 
the  propriety  of  the  ruling  of  the  district  court  upon  this 
motion. 

Plaintiffs  filed  a  reply  to  the  answer  of  Richardson,  and 
to  the  amended  answer  of  the  Knapps,  in  which  they 
allege  that  the  consideration,  and  the  transfer  to  Richard- 
son by  them,  had  entirely  failed  long  prior  to  the  purchase 
of  the  property  by  Frantz,  and  of  which  failure  the  Knapps 
had  full  knowledge  at  the  time  -of  their  assignment  to 
Richardson;  that  the  instrument  was  signed  only  upon 
the  condition  that,  on  or  about  the  81st  day  of  July,  1885, 
Frantz  had  conditionally  purchased  of  Richardson  the 
threshing  machine  referred  to,  and  had  executed  the  notes 
therefor,  as  well  as  the  mortgage  or  assignment,  upon  the 
condition  that  they  were  to  be  returned  to  Frantz,  in  case 
the  machinery  failed  to  perform  as  warranted,  and  for  tliat 
purpose  they  were  left  in  the  hands  of  Richardson's  agent, 
to  be  retained,  without  delivery,  until  it  was  ascertained 
that  the  machinery  would  comply  with  the  terms  of  the 
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warranty;  that  the  machine  failed  in  every  respect  to  per- 
form as  warranted ;  that  the  consideration  of  the  notes  and 
assignment  had  failed,  and  that  by  the  terms  of  the  agree- 
ment they  should  have  been  returned  to  Frantz. 

A  motion  was  made  by  defendants  to  strike  out  all  the 
reply,  except  the  general  denial  contained  therein^  for  the 
reason,  ''That  it  was  irrelevant  and  redundant,  and  is  an 
attempt  on  the  part  of  plaintiffs  to  make  a  case  in  the  reply, 
which  they  failed  to  make  in  their  petition.*'  This  motion 
was  overruled,  to  which  ruling  defendants  excepted,  and 
the  ruling  of  the  district  court  is  now  questioned  and 
assigned  for  error. 

In  this  ruling  we  think  the  court  did  not  err.  As  we 
have  seen,  the  action  of  plaintifis  was  for  the  purpose  of 
setting  aside  the  assignment  from  Frantz  to  the  Knapps, 
or  rather  to  redeem  from  this  assignment,  but  little  if  any 
reference  being  made  to  the  transfer  to  Richardson  by  the 
Knapps,  except  that  the  same  was  made  for  the  purpose  of 
defrauding  plaintiffs  and  complicating  the  title  to  the  real 
estate  so  as  to  prevent  their  recovery.  To  this,  defendant 
Richardson  answered,  setting  up  not  only  his  claim  to  the 
real  estate  by  virtue  of  the  assignment  from  the  Knapps, 
but  further^  that,  prior  to  such  assignment,  the  interest  of 
Frantz,  not  only  in  the  contract,  but  in  the  bond  executed 
by  the  Knapps,  had  been  transferred  to  him  for  the  purpose 
of  securing  an  alleged  indebtedness  of  $2,000.  And  upon 
this  allegation  afBrraative  relief  was  demanded.  While 
it  would  have  been  entirely  proper,  perhaps,  for  the  de- 
fense to  this  answer  to  have  been  made  by  Frantz,  yet, 
by  the  direction  of  the  court,  it  was  permitted  to  be  made 
by  plaintiffs.  The  allegations  of  the  reply  consisted  of  a 
statement  of  such  facts  as,  if  true,  would  constitute  a  defense 
to  the  demands  of  Richardson,  and  it  was  therefore  proper 
for  plaintiff  to  plead  them  by  way  of  reply.  The  case  was 
tried  to  the  district  court,  which  resulted  in  a  decree  for 
plaintiffs,  based  upon  the  following  findings  of  fact : 
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"  Firaty  That  the  south  half  of  the  north-west  quarter  of 
section  sixteen,  town  three  north,  range  eight  east,  and  the 
north  half  of  the  north  half  of  the  south-west  quarter  of 
section  sixteen,  town  three  north,  range  eight  east,  all  in 
Gage  county,  Nebraska,  was,  from  the  12th  day  of  March, 
1885,  up  to  the  25th  day  of  January,  1886,  the  homestead 
of  Jonathan  Frantz,  who  was  then  a  married  man  and  the 
head  of  a  family,  and  a  resident  of  the  state  of  Nebraska; 
that  said  Jonathan  Frantz,  with  his  wife,  Catherine  Frantz, 
and  their  family,  duriug  all  of  said  time  resided  upon  and 
occupied  the  said  land  as  a  home;  that  said  land  was  all 
the  real  estate  or  interest  in  real  estate  owned  by  Jonathan 
Frantz  and  Catherine  Frantz,  his  wife,  or  either  of  them, 
during  that  time,  and  that  said  homestead  was  of  a  less 
value  than  two  thousand  dollars. 

^' Second^  That  the  assignment  from  Jonathan  Frantz  to 
Indiana  Knapp,  of  the  school  hind  contract  No.  6890, 
made  on  the  8th  day  of  May,  1885,'  and  recorded  in  mis- 
cellaneous record  *G^  of  the  deed  records  of  Gage  county, 
at  pages  170-1,  was  intended  by  the  parties  thereto  as  a 
mortgage,  and  was  and  is  void  and  of  no  effect,  and  con- 
veyed no  title  to,  interest  in,  or  lien  upon  the  land  therein 
described  to  said  Indiana  Knapp. 

"  Thirds  That  the  bond  to  re-assign,  given  by  Indiana 
Knapp  and  Charles  C.  Knapp  to  Jonathan  Frantz,  on  the 
8th  day  of  May,  1885,  and  recorded  in  miscellaneous  record 
*G^  of  the  deed  records  of  Gage  county,  at  page  168, 
created  no  lien,  cloud,  or  incumbrance  upon  the  title  to  the 
land  therein  described. 

"  Fourth,  That  the  assignment  from  Indiana  Knapp  and 
Charles  C.  Knapp  to  George  O.  Richardson,  of  the  said 
school  land  contract  No.  6890,  conveying  the  south  half  of 
the  north-west  quarter  of  section  sixteen,  town  three  north, 
range  eight  east,  made  on  the  12th  day  of  March,  1886, 
and  recorded  in  miscellaneous  record  *G'  of  the  deed 
records  of  Gage  county,  at  page  436,  was  and  is  void  and 
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of  DO  effect^  and  that  the  same  conveyed  no  title  to,  interest 
in,  or  lien  upon  said  land  to  the  said  George  O.  Richanlson. 

^^  Fifths  That  the  assignment  by  Jonathan  Frantz  and 
Catherine  Frantz  to  George  O.  Richardson,  of  the  bond  to 
re-assign,  made  by  Indiana  Knapp  and  Charles  C.  Knapp 
to  said  Jonathan  Frantz,  on  the  6th  day  of  August,  1885, 
and  reeoi*ded  in  miscellaneous  record  'G'  of  the  deed 
records  of  Gage  county,  at  page  245,  was  intended  by  the 
parties  thereto  as  and  for  a  mortgage,  and  was  and  is  void 
and  conveyed  no  interest  in,  title  to,  or  lien  upon  the  land 
described  therein  to  said  George  O.  Richardson. 

^^  Sixths  That  the  assignment  of  the  lease  to  the  north 
half  of  the  north  half  of  the  south-west  quarter  of  section 
sixteen,  in  town  three  north,  range  eight  east,  made  by 
Jonathan  Frantz  to  George  O.  Richardson,  on  the  6th  day 
of  August,  1885,  and  which  is  recorded  in  miscellaneous 
I'ecord  *G*  of  the  deed  records  of  Gage  county,  at  page 
244,  was  intended  by  the  parties  theretcas  a  mortgage,  and 
was  and  is  void  and  conveyed  no  interest  in,  title  to,  or  Ken 
upon  the  land  described  therein  to  said  George  O. 
Richardson. 

^^  Seventh^  That  the  assignment  of  the  school  land  con- 
tract No.  6890  for  the  south  half  of  the  north-west  quarter 
of  section  sixteen,  town  three  north,  range  eight  east,  made 
by  Jonathan  Frantz  and  Catherine  Frantz,  on  the  25th 
day  of  January,  1886,  to  the  plaintiflRi,  Joseph  E.  Cobbey 
and  Williamson  S.  Summers,  was  and  is  a  good  and  valid 
assignment,  and  conveyed  to  said  plaintiffs  all  their  right, 
title,  and  interest  to  the  land  therein  described,  free  and 
clear  of  any  and  all  claims  of  defendants  or  either  of  them. 

"  Eighth^  That  the  assignment  of  the  lease  for  the  north 
half  of  the  north  half  of  the  south-west  quarter  of  section 
sixteen,  town  three  north,  range  eight  east,  made  by 
Jonathan  Frantz  and  Catherine  Frantz,  on  the  25th  day 
of  January,  1886,  to  the  plaintiffs,  Joseph  E.  Cobbey  and 
Williamson  S.   Summers,  was  and  is  a  good  and  valid 
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assign  men ty  and  oonveyed  to  said  plaintiffs  all  their  right, 
title,  and  interest  to  the  land  therein  described,  free  and 
clear  of  any  and  all  claims  of  defendants  or  either  of  them. 

''  Ninth,  That  said  plaintiffs  took  said  assignments  of 
the  land  in  controversy  from  said  Jonathan  Frantz  and 
Catherine  Frantz,  under  an  agreement  to  pay  to  said 
Indiana  Knapp  the  sum  of  $350,  with  interest  at  10  per 
cent  per  annum  from  the  12th  day  of  March,  1886, 
borrowed  by  the  said  Jonathan  Frantz  from  the  said 
Charles  C.  Knapp. 

"  Tenth,  The  court  further  finds  generally  for  the  plaint- 
iffi  and  against  the  defendants  upon  all  the  issues  joined 
between  the  plaintiffs  and  defendants,  Indiana  Knapp, 
Charles  C.  Knapp,  and  George  O.  Richardson,  and  each 
of  them.'' 

From  the  decree  rendered  upon  these  findings,  defendant 
Bichardson  appeals. 

We  have  carefjilly  examined  all  the  evidence  introduced 
upon  the  trial,  and  are  fully  satisfied  with  the  findings  of 
the  district  cx)urt  upon  the  question  of  the  bona  fides  of  the 
purchase  by  plaintiffs,  and  as  to  the  homestead  character 
of  the  property  at  the  time  of  the  execution  of  the  transfer 
to  the  Knnpps;  but  do  not  believe  that,  in  this  case,  un- 
der the  issues,  that  transfer  can  be  held  to  have  been  void. 

It  is  insisted  by  plaintiffs  that  this  is  true,  under  the 
provisions  of  Sec.  4  of  Chap.  86,  Compiled  Statutes  of 
1887,  entitled  "  Homesteads,'*  which  provides  that,  "  The 
homestead  of  a  married  person  cannot  be  conveyed  or  en- 
cumbered unless  the  instrument  by  which  it  is  conveyed 
or  encumbered  is  executed  or  acknowledged  by  both  hus- 
band and  wife;"  while  upon  the  part  of  defendant  it  is 
insisted  that  the  assignment  or  mortgage  was  made  for 
the  purchase  price  of  the  real  estate,  and,  under  the  rule 
stated  by  the  authorities  cited  in  his  brief,  it  was  not  nec- 
essary that  the  wife  should  execute  the  mortgage. 

It  api^cars  that,  at  and  prior  to  the  creation  of  the  debt 
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to  the  Knapps^  Frantz  was  living  upon  the  land  in  ques- 
tion, under  a  lease  from  the  state,  and  that  he  concluded 
to  purchase  the  land^  and  for  that  purpose  procured  the 
money  from  the  Knapps,  who  paid  it  to  the  representative 
-of  the  state  and  not  to  Frantz.  But  we  think  that  the 
<]uestion  here  presented  does  not  necessarily  arise,  for  the 
reasou  that  plaintiffs  recognized  the  validity  of  the  mort- 
.gage  to  the  Knapps  in  their  purchase,  and  tendered  to 
them  the  $885  necessary  to  meet  the  requirements  of  the 
bond  given  by  the  Knapps  to  Frantz,  and  this  tender  is 
pleaded  in  the  petition. 

In  Murray  v,  Cunningham^  10  Neb.,  167,  the  then  chief 
justice.  Maxwell,  in  writing  the  opinion  of  the  court, 
at  page  170,  says:  ''An  answer  averring  tender,  and 
that  the  money  is  brought  into  court,  operates  as  an  ad- 
mission that  the  sum  tendered  is  due  the  plaintiff,'^  citing 
Cox  V.  Brainy  3  Taunt.,  95 ;  Huntington  v.  Am,  Bankj 
€  Pick.,  840 ;  Babooeh  v,  Harris^  37  Iowa,  409  j  Hunting- 
ion  V.  Zeiglevy  2  O.  S.,  10.  "It  does  not  bar  the  debt  as  a 
payment  would,  but  rather  establishes  defendant's  liability ; 
but  when  valid  and  sufficient  in  amount,  it  puts  a  stop 
to  interest  and  costs.  *  *  *  That  a  tender  made  in 
4m  answer  of  a  sum  certain  as  then  due,  is  an  admission  of 
the  defendant  that  the  sum  is  then  due  and  ready  to  be 
paid  on  demand  of  the  plaintiff. '^ 

The  same  rule  must  be  applied  to  plaintiffs  in  this  ac- 
tion. The  decision  of  the  district  court,  that  the  money 
^so  tendered  should  be  paid  into  court  for  the  use  of  the 
{)erson  entitled  thereto,  was  correct,  without  reference  to 
whether  the  mortgage  or  assignment  executed  to  the 
Knapps  was  void  or  not 

It  is  claimed  by  defendants  that  the  application  of  the 
JTule  sought  to  be  enforced  by  plaintiffs,  as  to  their  assignment 
from  Frantz  and  wife,  will  render  such  assignment  void, 
for  the  reason  that  the  instrument  was  not  "executed  and 
4icknowledged  '^  by  both  husband  and  wife,  as  required  by 
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the  section  abk)ye  referred  to.  It  is  true  that  the  assigD- 
ment  is  made  in  the  first  person,  and,  so  far  as  the  body  of 
the  instrument  is  concerned,  it  appears  to  have  been  made 
by  Jonathan  Frantz,  but  it  is  signed  by  his  wife  and  ac- 
knowledged by  her  before  the  proper  officer,  the  certificate 
of  acknowledgment  stating  that  she  appeared  with  her 
husband^and  that  they  acknowledged  the  instrument  to  be 
their  voluntary  act  and  deed.  This  was,  without  doubt,  a 
sufficient  execution  and  acknowledgment.  But  were  this 
not  true,  we  are  unable  to  see  how  defendants  can  object 
to  such  an  assignment,  when  both  Frantz  and  his  wife  are 
entirely  satisfied  with  it,  and  not  only  acquiesce  in  the 
assignment,  but  by  their  answer  admit  its  execution  and 
signify  their  willingness  to  have  it  enforced. 

While  it  is  true  that  the  homestead  cannot  be  conveyed 
or  encumbered  unless  the  instrument  is  executed  and 
acknowledged  by  both  husband  and  wife,  yet  we  presume 
this  section  is  intended  as  a  protection  to  the  person  not 
signing  the  instrument,  and  that  a  third  party  could  not 
question  the  validity  of  a  conveyance,  when  it  is  signed  and 
acknowledged  by  both,  as  against  the  interest  of  the  persons 
making  the  conveyance. 

The  next  question  presented  by  the  record  is  as  to  the 
assignment  from  Frantz  and  wife  to  Richardson.  This 
assignment  must  depend  upon  the  indebtedness  of  Frantz 
to  him.  If  Frantz  was  not  indebted  to  Richardson,  then 
it  is  clear  that  Richardson  was  entitled  to  no  relief  growing 
out  of  the  assignment  made  to  him  by  them,  but  that  as 
assignee  of  Knapp  he  would  be  entitled  to  the  amount  of 
money  tendered  by  plaintiffs  and  deposited  in  court,  to- 
gether with  the  payments  made  to  the  state  for  the  pur- 
pose of  protecting  his  security. .  The  question  as  to  Frantz's 
indebtedness  to  Richardson  was  generally  one  of  fact.  A 
number  of  witnesses  were  examined,  some  of  whom  testi- 
fied as  to  the  character  or  quality  of  the  machinery  pur- 
chased by  Frantz,  and   upon  this  part  of  the  case  there 
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was  sufficient  to  justify  the  decree  in  favor  of  plain  tiffs. 
But  it  is  said  that  Frantz  never  complied  with  the 
terms  of  the  written  warranty  which  he  received  from 
Richardson^  by  his  agent,  Baker,  at  the  time  of  his  pur- 
chase, and  that  by  such  failure  he  waived  any  rights 
thereunder.  At  the  time  of  the  purchase  of  the  machin- 
ery, but  before  its  delivery,  Frantz  signed  an  order  to 
Richardson  &  Co.,  for  the  threshing  machine  and  en- 
gine, and  to  which  was  appended  a  warranty  by  Richard- 
son &  Co.,  as  a  condition  thereof,  that  if  the  machinery 
or  any  of  its  parts  failed  to  comply  with  the  terms  of 
the  warranty,  within  ten  days  of  first  use,  written  no- 
tice should  be  given  Richardson,  at  St.  Joseph,  Missouri,  and 
to  the  agent  through  whom  the  machinery  was  purchased, 
and  state  wherein  it  failed  to  fill  the  warranty,  and  time, 
opportunity,  and  friendly  assistance  given  to  reach  the 
machine  and  remedy  the  defects.  If  it  could  not  be 
made  to  fill  the  warranty  it  should  be  returned  by  the 
purchaser  to  where  received,  and  another  furnished  on  the 
same  terms  of  warranty,  or  the  money  and  notes  to  the 
amount  represented  by  the  defective  machine  should  be 
returned.  That  continued  possession  or  use  of  the 
machine,  after  the  expiration  of  the  ten  days,  should  be  con- 
clusive evidence  that  the  warranty  was  fulfilled. 

It  is  now  insisted  that  Frantz,  never  having  complied 
with  these  conditions,  cannot  now  question  his  indebtedness 
to  Richardson.  This  would  be  true,  perhaps,  were  it  not 
for  the  testimony  of  Frantz,  his  wife,  and  other  witnesses 
to  the  fact  that  ample  notice  was  in  fact  given  to  the  agent 
of  Richardson,  and  that  an  effort  was  made  by  such  agent 
and  others  in  the  employ  of  Richardson  to  make  the  ma- 
chine comply  with  the  terms  of  the  warranty.  This  was 
clearly  a  waiver  of  the  notice  on  part  of  Richardson,  and 
110  further  notice  was  necessary.  First  National  Bank  v. 
JSricksony  20  Neb.,  580. 

The  fifth  paragraph  of  the  answer  of  defendant  Rich- 
38 
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ardson  is  as  follows:  "That  said  Frantz  and  wife  did 
abandon,  vacate,  and  leave  all  of  said  premises,  and  this 
defendant  did,  in  good  fiaith,  pay  to  the  state  of  Nebraska 
all  money  and  interest  due  on  said  contracts  since  the  pur- 
chase of  the  same  from  the  said  Frantz/^ 

In  the  examination  of  the  witness  Kretsinger,  the  fol- 
lowing occurs: 

Q.  State  whether  the  defendant,  George  O.  Richard- 
son, has  paid  anything  else  on  the  school  land  contract  to 
any  other  person  or  corporation  since  the  assignment  to  him 
up  to  now? 

Objected  to  as  incompetent,  immaterial,  irrelevant,  and 
not  proper  under  the  issues  of  this  case.     Sustained. 

Counsel  offers  to  prove  by  this  witness  that,  since  the 
assignment  of  the  contract  and  lease  of  George  O.  Richard- 
son, the  defendant  in  this  case,  that  he  has  paid  (64.80  to 
the  county  treasurer  of  Gage  county  on  the  contract  which 
is  assigned  to  him,  for  the  benefit  of  the  state  of  Nebraska. 

Objected  to  as  above.     Sustained.     Defendant  excepts. 

It  is  contended  by  appellants  that  in  this  ruling  the  dis- 
trict court  erred. 

It  is  true,  as  contended  by  appellee,  that  affirmative  re- 
lief was  sought  by  defendant,  so  far  as  the  allegations  of 
the  answer  were  concerned,  but  in  this  case  plaintiff  is  the 
moving  party.  He  has  applied  to  a  court  of  equity  for 
relief,  and  seeks  the  specified  performance  of  the  contract 
entered  into  between  Frantz  and  Knapp,  in  accordance 
with  the  terms  of  the  bond.  "  He  who  asks  equity  must 
do  equity,'^  is  not  only  a  venerable  maxim,  but  one  which 
courts  of  equity  will  enforce.  Knapp  had  a  perfect  right 
to  protect  his  security  by  the  payment  of  principal  and 
interest  as  they  became  due.  Tliis  right  was  transferred 
by  him  to  Richardson.  The  motive  prompting  Richard- 
son to  procure  the  assignment  of  Kuapp's  interest  in  the 
contract  need  not  be  here  inquired  into.  It  was  a  l^iti- 
mate  contract,  and  one  which  he  had  the  right  to  make. 
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By  the  assignment  to  him,  he  was  subrogated  to  the  rights 
of  Knapp.  The  money  paid,  if  any,  inured  to  the  l>en> 
efit  of  Frantz^  and  through  him  to  plaintiffs.  Justice 
would  demand  that  before  plaintiffs  could  require  a  specific 
performance  of  the  contract,  they  should,  at  least,  pay  such 
fiums  of  money  as  were  expended  in  good  faith  for  the  pur- 
pose of  protecting  the  security,  and  which  inured  to  their 
benefit.  With  this  exception  the  judgment  of  the  district 
•court  was  correct.     To  that  extent  it  must  be  modified. 

The  decree  of  the  district  court  is  reversed,  and  the 
csLUse  remanded  to  that  court  with  instructions  to  render  a 
decree  requiring  plaintiffs  to  pay,  not  only  $385,  but  the 
■amount  of  money  actually  expended  by  defendant  in  the 
payments  referred  to,  if  any  such  payments  were  made, 
with  the  legal  interest  thereon,  and  that  upon  such  pay- 
ment the  prayer  of  the  petition  be  granted  and  a  decree 
rendered  accordingly. 

Judgment  acoobdingly. 

The  other  judges  concur. 


J.  H.  KlERSTEAD,  PLAINTIFF  IN  ERROR,  V.  E.  8.  BrOWN, 

Beceiver,  defendant  in  error. 

<?onyer8ion:  bvidekcb.  The  plaintiff's  cause  of  action  was,  that 
the  defendant  and  one  H.  had  taken  possession  of  certain  horses 
and  wagon,  the  property  of  one  McG.,  on  which  plaintiff  held  a 
chattel  mortgage,  and  sold  the  same;  the  defense  was  a  general 
denial.  The  point  of  contention  being  the  identity  of  certain 
horses  and  wagon  sold  by  defendant  and  II.  with  the  mortgaged 
property,  the  evidence  on  which  point  was  conflicting,  the 
plaintiff  offered,  and  the  court  admitted  in  evidence,  a  written 
offer  of  compromise  and  settlement  made  by  him  to  defendant, 
and  several  letters  written  by  defendant  to  plaintiff  in  response 
to  such  offer  of  settlement  and  compromise.  Heldj  Ettot^  and  a 
new  trial  awarded. 
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Error  to  the  district  court  for  Madisou  county.  Tried 
below  before  Crawford,  J. 

Bromej  White  &  Mapes,  for  plaintiff  in  error,  cited : 
International  Railroad  v.  Ragsdale,  2  S.  W.  R.,  516. 
Home  Ins.  Co.  v.  Baltimore,  93  U.  S.,  527.  1  Greenleaf 
Ev.,  Sec.  192.  Edward  v.  Turner,  9  Iowa,  443.  Bar- 
ker  V.  Bushnell,  75  111.,  221.     Wharton  Ev.,  Sec.  1090. 

A.  N.  Childa  and  W.  M.  Robertaon,  for  defendant  in 
error. 

Cobb,  J. 

The  petition  alleges  that,  on  the  first  day  of  January^ 
1885,  the  plaintiff  was  the  legal  owner  and  entitled  to  the 
immediate  possession  of  the  following  described  personal 
property :  One  black  horse  about  11  years  old,  one.  white 
fore  foot,  weighing  about  1,200  pounds;  one  gray  horse 
about  12  years  old,  weighing  about  1,300  pounds;  one 
Whitewater  wagon;  each  of  said  horses  of  the  value  of 
$150,  and  said  wagon  of  the  value  of  $75,  which  property 
was,  at  the  time  aforesaid,  in  possession  of  William  Mc- 
Guire,  bailee  of  plaintiff;  that  on  or  about  said  time  the 
defendant  wrongfully  and  unlawfully  converted  the  same 
to  his  own  use;  that  the  plaintiff^s  demand  upon  the 
defendant  for  possession  of  said  property  and  the  value 
thereof  was  refused,  to  the  plaintiff's  damage  in  the  sum 
of  $400,  and  interest  from  January  1,  1885,  with  prayer 
for  judgment. 

The  defendant's  answer  was  a  general  denial. 

On  the  trial,  the  plaintiff  offered  in  evidence  a  certified 
copy  of  the  chattel  mortgage  from  William  McGuire  to 
the  Northwestern  Manufacturing  &  Car  Company  of 
Stillwater,  Minnesota,  and  the  notes  on  which  the  mort- 
gage was  given,  which,  over  the  objections  of  the  defend- 
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iinl,  were  received  in  evidence.  Also  the  deposition  of 
Frederick  L.  Eicbelberg.  Objections  were  made  by  de- 
fendant to  a  portion  of  said  depositions,  which  were  over- 
ruled, and  the  depositions  were  received  in  evidence. 
Also  the  deposition  of  E,  P.  Brown,  which  was  also  ad- 
mittedy  over  the  objection  of  defendant  to  certain  portions 
thereof. 

Herman  A  Pasawalk  was  sworn  for  the  plaintiff,  aul 
testified  that  he  resided  at  Norfolk,  Nebraska,  was  by  oc- 
^cupation  a  dealer  in  implements  and  farm  machinery  for 
■eight  years,  and  agent  for  the  sale  of  goods  of  the  North- 
western Manufacturing  &  Car  Company,  and  was  at  the 
time  of  the  transactions  involved  in  this  case. 

Q.  Do  you  know  anything  with  reference  to  this 
transaction,  the  giving  of  the  mortgage  and  notes? 

A.     Yes,  I  made  the  sale. 

Q.  Where  was  the  matter  closed  up,  at  your  office  in 
Norfolk? 

A.     Yes. 

Q.     You  made  the  sale  of  the  harvester? 

A.     Thresher,  you  mean,  instead  of  harvester. 

Q.     Thresher  and  power? 

A.     Yeft. 

Q.  Did  you  see  the  property  covered  by  the  chattel 
mortgage? 

A.     Yes,  part  of  it.     I  didn't  see  the  plow  and  harrows, 

Q.     You  saw  the  horses,  did  you  ? 

A.     Yes. 

Q.  You  are  acquainted  with  the  value  of  horses  in 
the  market  around  there,  are  you  ? 

A.     Yes,  I  was  at  that  time. 

Q.     State  the  market  value  of  the  black  horse. 

A.  At  the  time  I  took  the  mortgage  I  valued  the  horses 
at  $300. 

Defendant  moved  to  strike  the  answer  from  the  record 
ius  not  being  responsive.     Overruled  and  excepted. 


598      SUPREME  COURT  OF  NEBRASKA^ 

Kl'er&tead  v.  Brown. 

Q.     What  were  they  reasonably  worth  at  that  time? 

A.     What  they  could  have  been  sold  at? 

Q.  Yes,  what  would  have  been  the  reasonable  market 
value? 

A.     Spot  cash? 

Q.     Yes,  what  were  they  worth  ? 

A.  Well,  they  could  have  been  sold  at  that  time  for 
$300.  I  know  that  he  hooked  on  to  the  separator  and 
hauled  it  over  to  the  yellow  banks  with  one  team,  and  they 
generally  put  on  four  horses  when  they  haul  one  over 
there.  It  takes  a  very  good  team  to  haul  a  separator  over 
the  yellow  banks. 

Q.     Did  you  see  the  Whitewater  wagon  ? 

A.     Yes. 

Q.     What  was  the  serviceable  value  of  that? 

A.  I  should  think  it  would  be  worth  $40;  the  wagon^ 
in  my  judgment,  probably  was  four  or  five  years  old  at 
that  time.  It  was  in  a  pretty  fair  shape,  though,  the 
wagon  was. 

Q.  Do  you  know  what  has  become  of  McGuire?  Do 
you  know  where  he  is? 

A.     No,  I  don't  know. 

Q.  Do  you  know  what  other  horses,  if  any,  McGuire 
had  at  his  place? 

A.  That  is  all  the  horses  he  had  at  that  time,  but  I 
think  he  had  another  black  pony  afterwards,  that  was 
bought  at  Pierce,  and  when  he  went  to  Battle  Creek  it  was 
not  paid  for  and  they  went  and  got  it  again. 

The  substance  of  the  deposition  of  Fred.  L.  Eichelbcrg 
is  as  follows : 

Q.     Are  you  the  general  sales  agent  of  the  plaintiff? 

A.     Yes. 

Q.     How  long  have  you  been  acting  in  that  capacity? 

A.  About  two  and  one-half  months,  but  was  engaged 
in  the  collection  department  of  the  plaintiff  for  about  one 
year  immediately  preceding  the  making  of  the  deposition 
now  here. 
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Q.  Do  you  know  anything  of  the  making  and  execu- 
tion of  a  certain  chattel  mortgage  by  one  Wra.  McGuire  to 
the  N.  W.  Mfg.  &  Car  Co.,  of  Stillwater,  Minn. 

A.     I  know  of  such  a  mortgage  being  placed  on  file. 

Q.  State,  if  you  know,  whether  or  not  the  mortgage 
was  made  to  secure  a  valid,  bona  fide  debt  due  the  company 
from  McGuire. 

A.     It  was. 

Q.  State  all  you  know,  fully,  as  to  the  making  of  the 
chattel  mortgage,  and  the  consideration  therefor. 

A.  It  was  given  to  secure  payment  for  a  Minn.  Chief 
separator  and  power.  The  property  mortgaged  was  the 
said  separator  and  power,  two  horses,  one  wagon,  one  set 
harness,  one  sulky  plow,  and  one  Marsh  harvester,  as  I 
remember. 

Q.  State  whether  or  not  the  property  described  in  the 
plaintiff^s  petition  is  the  same  property  as  mentioned  in  the 
chattel  mortgage  executed  by  McGuire. 

A.     Yes,  it  is.     I  have  examined  this  carefully. 

Q.     Where  is  the  property  now  ? 

A.  Separator  and  power,  the  last  I  knew  of  them  were 
in  the  country  north-east  of  Burnett ;  the  balance  of  the 
property  was  sold  by  J.  H.  Kierstead.  One  Hoover  took 
the  horses,  wagon,  and  harness  tt>  Valentine;  do  not  know 
where  the  balance  of  the  property  is. 

Q.     Who  took  the  property  from  McGu ire's  possession? 

A.  One  Mr.  Hoover  levied  an  attachment  on  all  the 
property  except  the  separator  and  power,  and  advertised 
sale  of  same  to  take  place  at  Battle  Creek,  Nebraska, 
where  the  jiroperty  was  taken;  then  J.  H.  Kierstead 
stopped  the  sale  by  virtue  of  a  chattel  mortgage  that  he 
held  on  that  property,  and  moved  the  same  to  Burnett, 
Nebraska,  where  it  was  advertised  and  sold  April  4, 1885. 

Q.     Do  you  know  the  defendant,  J.  H.  Kierstead? 

A.     Yes. 

Q.     Did  you  ever  have  a  conversation  with  him  with 
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reference  to  the  property  described  in  the  plaintiff ^s 
petition  ? 

A.    Yes. 

Q.  When  and  where  did  this  conversation,  or  conver- 
sations, if  more  than  one,  occur? 

A.  In  his  store  at  Burnett,  Nebraska,  in  May,  1885.. 
I  remember  three  or  four  such  conversations. 

Q,  What  did  he  say,  if  anything,  to  you  about  his 
having  taken  the  property  mentioned  in  the  petition  from 
McGn ire's  possession  ? 

A.  He  told  roe  that  Hoover  took  out  an  attachment 
and  levied  on  McGuire's  property,  and  had  the  same 
taken  to  Battle  Creek,  Nebraska,  leaving  it  in  charge  of 
the  livery  man  or  constable,  do  not  remember  exactly 
which.  He  advertised  the  sale  to  be  at  Battle  Creek; 
that  on  the  day  of  sale,  as  they  were  about  to  sell  the 
property,  J.  H.  Kierstead  stopped  the  sale,  with  a  consta- 
ble or  sheriff,  by  virtue  of  a  mortgage  he  held  thereon, 
and  took  the  property  and.  removed  it  to  Burnett,  where 
he  advertised  sale  to  take  place  April  4,  1885,  at  1  p.m., 
and  sold  the  property  there  in  order  to  help  us,  Kierstead 
and  Hoover,  out.  Mr.  Hoover  took  the  horses  and  wagon 
and  harness  and  went  with  them  out  west  of  Valentine, 
where  he  was  surveying,  Expecting  to  sell  them  at  a  much 
better  price  so  as  to  help  Hoover  and  Kierstead  out  on 
their  claim.  This,  as  near  as  I  can  remember,  is  what  J. 
H.  Kierstead  told  me  in  the  conversation  had  with  him  in 
his  store  at  Burnett  during  the  month  of  May,  1885. 

On  the  trial,  before  this  deposition  was  read,  defendant 
moved  to  strike  out  all  that  portion  of  the  answer  to  in- 
terrc^tory  12  which  refers  to  a  combination  between 
Hoover  and  Kierstead  to  take  the  horses  to  Valentine  and 
sell  them  to  help  the  parties  out.  Motion  overruled,  with 
exceptions. 

Q.  What  did  you  say  to  him,  and  he  to  you,  with 
reference  to  the  property? 
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A.  Id  behalf  of  the  plaintiff  I  demanded  of  Kierstead 
either  the  property  or  a  settlement  of  our  claim^  as  per  my 
preposition  dated  May  23,  1885 ;  Kierstead  refused  to  do 
anything  at  that  time,  but  said  he  would  write  to  Hoover 
and  they  would  do  what  was  right. 

Q.  Has  the  defendant  neglected  and  refused  to  return 
said  property? 

A.     Yes,  he  has. 

Q.  Do  you  know  the  value  of  the  property  taken  by 
the  defendant,  as  described  in  the  plaintiff's  petition? 

A.     Yes,  I  have  some  idea  of  the  valuation. 

Q.  What  is  the  fair  market  value  of  said  property, 
stating  the  value  of  each  article  separately  ? 

On  the  trial  the  defendant  objected  to  the  interrogatory, 
for  the  reason  there  is  no  sufficient  foundation  laid,  and 
that  the  same  is  incompetent,  irrelevant,  and  immaterial. 

Objection  overruled,  with  exception. 

A.  I  consider  the  cash  value  of  the  property  as  follows: 
Horses  (2),  each  $100;  wagon,  $40;  harness,  $15;  har- 
vester, $25;  sulky  plow,  $10. 

Q.  When  did  you  first  learn  of  the  removal  of  this 
property  from  Pierce  county,  and  the  taking  of  the  same 
by  Kierstead? 

A.     In  May,  1885. 

Q.  Did  you  in  any  manner  or  at  any  time  consent  to 
its  removal  or  to  its  being  mortgaged  to  or  taken  by  the 
defendant  ? 

A.     I  did  not. 

Q.  After  discovering  that  the  property  covered  by  the 
chattel  mortgage  of  the  N.  W.  Mfg.  &  Car  Co.  had  been 
removed  from  Pierce  county,  did  you  make  a  personal 
investigation  with  reference  to  its  removal? 

A.     Yes,  I  did. 

Q.  What  did  you  learn  in  reference  to  it?  State  fully 
all  you  know  about  it? 

A.     After   investigating   I  learned  that   one   Hoover 
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levied  an  attachment  on  the  property,  and  advertised  sale 
of  same  to  take  place  at  Battle  Creek,  Neb.  Then  J.  H» 
Kierstead  stopped  the  sale,  so  he  told  me,  by  a  chattel 
mortgage  that  he  held  on  the  property,  and  moved  the 
same  to  Burnett,  Neb.,  where  it  was  advertised  and  sold, 
April  4,  1885,  at  1  P.M.,  as  shown  by  his  advertisement  in 
the  county  pai>er. 

The  plaintiff  also  offered  his  own  testimony  as  follows: 

Q.     Are  you  the  plaintiff  in  this  action  ? 

A.  Yes,  I  am,  as  receiver  of  the  Northwestern  Mana- 
facluring  and  Car  Company. 

Q.  When  and  by  whom-  were  you  appointed  receiver 
at  Stillwater,  Minn.? 

On  the  trial  the  defendant  objected  to  this  question  as 
being  incompetent,  irrelevant,  immaterial,  and  not  the  best 
evidence.     Objection  overruled. 

A.  On  May  10,  1884,  in  proceedings  then  pending  in 
the  district  court  of  Washington  county,  Minn.,  I  was,  by 
an  order  of  said  court,  duly  appointed  receiver  of  said  N.. 
W.  Mfg.  and  Car  Co. 

Q.  Did  you  accept  such  appointment  and  qualify  aa 
receiver  by  filing  a  bond  ? 

On  the  trial  this  interrogatory  was  objected  to  as  to  that 
last  above.     Overruled,  with  exceptions  as  above. 

A.  Yes,  I  did ;  I  at  once,  on  said  May  10,  1884,  took 
possession  of  the  property  of  said  N.  W.  Mfg.  and  Car  Co.,. 
and  subsequently,  on  May  12,  1884,  filed  a  bond  in 
$50,000,  which  bond,  with  the  sureties,  was  duly  approved 
by  the  district  court  of  Washington  county,  Minn. 

Q.  Did  you  then  enter  upon  the  discharge  of  the  duties 
of  said  receivership,  and  take  possession  of  the  business  and 
effects  of  said  N.  W.  Mfg.  and  Car  Co.? 

A.     I  did. 

Q.  Have  you  been  since  said  date,  and  are  yon  now,, 
acting  as  such  receiver  ? 

A,    Yes,  sir;  I  am. 
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Q.  Do  you  know  anything  about  a  chattel  mortgage 
that  was  given  to  the  N.  W.  Mfg.  and  Car  CJo.  by  Wm, 
McGuire,  on  July  80,  1883  ? 

A.     I  do. 

Q.  What  was  the  consideration  of  the  giving  of  that 
mortgage  by  said  McGuire? 

A.  On  July  30,  1883,  the  N.  W.  Mfg.  and  Car  Co, 
sold  and  delivered  to  Wm.  McGuire  a  separator  and  Wood- 
bury power,  and  said  McGuire,  on  said  day,  executed  and 
delivered  to  the  said  N.  W.  Mfg.  and  Car  Co.,  for  said 
machinery,  one  note  for  $210,  due  January  1,  1886;  one 
note  for  $220,  due  January  1,  1885;  one  note  for  $285, 
due  January  1,  1884;  and  he  secured  said  notes  by  giving 
a  chattel  mortgage  on  the  said  machinery,  and  also  on 
1  black  horse,  9  years  old,  1  white  forefoot,  weighing  1,200 
pounds;  1  gray  horse,  10  years  old,  weighing  1 ,300  pounds; 
1  set  double  harness,  1  Whitewater  wagon,  1  Marsh  har- 
vester, 1  Gilpin  sulky  plow.  This  mortgage  was  given  to 
secure  a  valid  and  bona  fide  debt  then  and  there  due  said 
N.  W.  Mfg.  and  Car  Co.  from  the  said  McGuire. 

Q.  What  became  of  the  property  covered  by  this  mort- 
gage ? 

A.  The  horses  were  removed  from  Pierce  county,  with- 
out my  knowledge  and  consent,  some  time  last  year. 

Q.  State  all  you  know  about  the  defendant  taking  the 
chattel  property  described  in  the  comphiint? 

A.  About  May  25,  1885,  I  learned  the  defendant  had 
taken  a  second  mortgage  on  the  property  described  in  the 
complaint,  and  that  the  same  had  been  sold  under  his 
mortgage  and  removed  from  Pierce  county.  That  was  the 
first  time  I  knew  about  it.  I  had  no  knowledge  of  the 
existence  of  that  mortgage  until  after  the  horses  had  been 
sold  and  taken  away.  I  did  not  consent  in  any  manner  to 
the  removal  of  the  property  out  of  Pierce  county,  or  to  the 
taking  of  the  mortgage  thereon  by  the  defendant,  J.  II. 
Kierstead. 
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Q.  What  steps,  if  any,  did  you  take  for  the  recovery 
of  your  pro|)erty  ? 

A.  My  agent,  Mr.  Eichelbei^,  at  onoe  called  upon  Mr. 
Kierstead  and  requested  the  return  of  the  property,  or  its 
value,  and  submitted  certain  propositions  to  him  for  the 
settlement  of  the  matter.  Latfer  on,  the  same  year,  J.  £• 
Smith,  one  of  my  agents,  called  on  Mr.  Kierstead  to  effect 
a  settlement  with  him,  but  did  not  succeed.  I  afterwards 
placed  the  matter  for  settlement  in  the  hands  of  my  attor- 
ney, Mr.  M.  A.  Kainbolt,  with  instructions  to  take  the 
necessary  steps  to  recover  the  value  of  the  property  sold. 

On  the  trial  the  defendant  objected  to  what  witness  said 
Mr.  Eichelberg  said  and  did,  i,e.,  the  above  interrogatory 
and  the  answer  thereto,  and  moved  to  strike  the  same  from 
the  record,  as  being  incompetent,  irrelevant,  immaterial, 
and  hearsay,  which  motion  and  objection  were  overruled, 
with  exceptions. 

Q.  Have  you  had  any  correspondence  with  defendant 
with  reference  to  the  taking  of  such  property? 

A.  Yes,  I  have ;  but  the  letters  from  him  I  sent  to  Mr. 
Eichelberg,  my  agent  in  Nebraska,  and  he  has  not  returned 
them. 

Q.  What  part  of  the  mortgage  debt,  if  any,  has  been 
paid? 

A.  The  note  for  $236,  due  January  1,  1884,  has  been 
paid  in  full,  and  on  the  note  for  $220,  due  January  1, 
1885,  there  has  been  paid  only  $3.20.  Nothing  has  been 
paid  on  the  note  for  $210,  due  January  1,  1886. 

Q.     For  what  purpose  were  these  notes  taken? 

A.  The  notes  were  taken  by  the  said  N.  W.  Mfg.  and 
Car  Co.  in  the  usual  coui*se  of  business,  in  good  faith,  and 
not  with  any  intent  to  hinder,  delay,  or  defraud  purchasers, 
and  were  taken  for  the  property  described  in  one  of  my 
previous  answers. 

The  plaintiff  having  rested  his  case,  the  defendant,  on 
his  own  behalf,  testified  that  he  was  not  acquainted  with 
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the  plaintiff,  Mr.  Brown  ;  had  seen  M.  F.  Eichelberg  three 
or  four  times,  all  on  the  same  day ;  does  not  think  he  ever 
sold  the  property  described  in  the  plaintiff's  mortgage; 
that  he  has  heard  the  testimony  as  read  from  the  deposi- 
tion of  Mr.  Eichelberg;  that  he  never  admitted  to  Eichel- 
berg that  he  had  sold  any  of  the  property  covered  by  the 
mortgage;  that  the  sale  that  Mr.  Eichelberg  alluded  to  as 
sold  by  witness  was  a  sale  made  under  foreclosure  of  mort- 
gage by  McGuire  to  witness;  that  the  black  horse  men- 
tioned in  that  mortgage,  and  sold  by  witness,  did  not  have 
one  white  hind  foot.  Witness  cannot  say  positively  as  to 
the  age  of  the  black  horse  sold  by  him;  should  think  he 
was  12  or  14,  perhaps  15,  years  old,  pretty  well  along  in 
years,  and  pretty  well  stiffened  up;  think  he  would  weigh 
1,000  pounds.  Witness  is  somewhat  acquainted  with  the 
value  of  horses  at  that  time  and  place;  thinks  said  horse 
was  worth  from  $50  to  $60.  He  also  sold  a  gray  horse, 
thinks  about  the  same  age,  pretty  well  along  in  years; 
thinks  the  hotse  worth  $75  or  $80,  perhaps.  He  also  sold 
an  old  wagon  that  had  no  name  on  it  to  distinguish  the 
maker;  the  wagon  had  been  used  a  long  time,  from  its 
appearance. 

On  cross-examination  the  defendant  testified: 

Q.  You  have  had  considerable  correspondence  with 
the  agents  of  this  company,  have  you  not,  with  reference 
to  this  pro{>erty,  and  the  sale  of  it  ? 

A.     Some,  yes. 

[Here  counsel  handed  a  letter  to  the  witness.] 

Q.     Did  you  write  that  letter  to  S.  F,  Brown  ? 

A.     I  think  I  did;  yes. 

Q.     And  this  one  marked  27 

A.     I  did. 

Q.     And  this  one  marked  3? 

A.     I  did. 

Q.     And  this  one  marked  47 

A.     Yes. 
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Q.  At  this  time  Mr.  Brown  was  claiming  that  you  had 
sold  these  horses  and  the  wagon^  and  was  claiming  a  set- 
tlement from  you,  or  the  pay  for  them,  or  the  return  of 
them? 

A.    i  never  had  any  conversation  or  talk  with  him. 

Q.  I  ask  you  if  these  letters  were  not  in  response  to 
him,  claiming  that  you  had  sold  these  horses  and  the 
wagon,  and  it  was  in  reference  to  that  claim  that  these 
letters  were  written? 

A.  They  were  written  in  response  to  a  proposition  that 
Mr.  Eichelberg  made  me. 

Q.     The  agent  of  the  company? 

A.     Yes. 

Q.  Mr.  Eichelberg  was  claiming,  or  had  claimed,  that 
you  had  sold  these  horses,  and  that  you  had  also  sold  the 
wagon  ? 

A.     Yes;  that  is  correct. 

Q.  Do  you  find  any  claim  in  any  of  these  letters  where 
you  claimed  that  yon  didn't  do  that — deny  that  you  sold 
the  property  ? 

The  defendant's  objection  to  the  above  question  was  sus- 
tained by  the  court. 

Q.     You  don't  find  anything  in  there? 

A.     Where? 

Q.  I  asked  you  if  you  ever  claimed  in  any  of  these 
letters  that  you  did  not  sell  the  property  that  they  claimed 
you  sold? 

A.     I  think  not. 

Q.     This  is  the  first  time  that  you  disclaimed  that  fact? 

A.     No,  sir.     I  would  state  though — 

Q.  I  doti't  want  you  to  state  anything  only  what  you 
are  asked  ? 

A.     All  right,  sir. 

Q.     Please  identify  that  letter  that  is  marked  5? 

A.     That  is  mine. 

Q.     Did  you  ever  see  this  paper,  or  a  copy  of  it  ?    - 
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[Here  counsel  hands  a  paper  to  the  witness.] 

A.     I  think  I  had  a  copy  of  it. 

Q,     You  had  a  copy  of  it? 

A.  I  think  so,  something  similar  to  that;  I  don't  know 
whether  it  is  the  same,  or  not. 

[Here  the  last  above-mentioned  paper  is  identified  as 
No.  6.] 

Robert  Ward  and  William  Ward  were  respectively 
sworn  and  examined  as  witnesses  for  the  defendant.  They 
testify  that  they  are  each  acquainted  with  the  property  sold 
by  the  defendant  on  his  mortgage  from  McGuire^and  each 
substantially  corroborates  the  evidence  given  by  defendant 
as  to  the  description  and  value  of  the  horses  and  wagon. 

The  defendant  being  recalled  and  re-examined  on  his 
own  behalf^  stated  that  he  did  not  deny  in  the  letter  writ- 
ten to  plaintiff's  agent  that  he  sold  the  property  on  which 
plaintiff  held  the  mortgage,  for  the  reason  that,  in  his  con- 
versation with  Mr.  Eichelberg,  prior  to  the  writing  of  any 
letter,  he  denied  it  then.  ^'I  did  that  the  first  time 
that  I  saw  him,  t.e.,  I  denied  selling  the  property  that 
they  claimed  to  have  been  covered  by  the  mortgage.'' 

The  defendant  having  rested,  the  witness  H.  A.  Pasa- 
walk  was  recalled,  and  testified  that  he  was  acquainted  with 
McGuire;  that  at  the  time  plaintiff's  mortgage  was  given 
he  lived  in  Pierce  county,  on  a  timber  claim  near  Burnett; 
/4hat  at  the  time  of  giving  the  mortgage  the  property  was 
on  the  claim;  after  he  bought  the  property  I  never  saw  it 
any  more;  really  I  saw  the  property  right  there  in  Nor- 
folk ;  he  had  it  there."  Witness  heard  the  witnesses  here 
describe  the  black  horse  that  they  say  was  sold  by  defend- 
ant, and,  as  near  as  he  could  see,  it  tallied  with  the  same 
team  that  was  mortgaged,  only  the  horses  were  run  down 
^  that  they  were  not  worth  so  much. 

Counsel  for  plaintiff  here  offere<l  the  proposition  in 
evidence  which  has  heretofore  been  identified  and  marked 
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[Defendant  objected  a8  being  incompetent  and  imma* 
terial  and  not  proper  rebuttal.]  Objection  overruled  with 
exception.  Whereupon  the  above  offered  document  was 
admitted  by  the  court. 

Counsel  for  the  plaintiff  then  offered  in  evidence  the 
several  letters  marked  2,  3,  4,  and  7,  heretofore  identified. 
Defendant  objects  as  being  incompetent,  irrelevant,  and 
improper  rebuttal  evidence.  Objection  overruled  and  ex- 
ception taken.  Whereupon  the  above  offered  letters  were 
admitted  in  evidence.  Hereupon  counsel  for  plaintiff 
offered  in  evidence  a  letter  marked  6,  which  has  been 
heretofoi*e  identified.  The  defendant  objected  to  the  ad- 
mission of  said  letter  in  evidence,  on  the  ground  that  the 
same  is  incompetent,  irrelevant,  immaterial,  and  improper 
rebuttal  evidence,  which  letter  was  admitted  in  evidence, 
marked  exhibit  6. 

There  was  a  verdict  for  the  plaintiff  in  the  sum  of 
$132.10.     The  defendaDt^s  motion  for  a  new  trial  having 
been  overruled,  judgment  thereon  was  entered   for   the 
plaintiff.     The  defendant  brings  the  cause  to  this  court 
on  error. 

There  are  numerous  errors  assigned,  but  our  examina- 
tion will  be  confined  to  the  fourth,  fifth,  and  sixth,  \vhich 
are  directed  to  the  admission  in  evidence,  by  the  court,  of 
the  proposition  made  by  the  plaintiff^s  agent  to  the  de- 
fendant, attached  to  the  record  and  marked  exhibit  6,  and. 
the  several  letters  written  by  the  defendant  to  the  said 
agent,  and  another  agent  of  the  plaintiff,  also  attached  to 
the  record,  and  marked  res^pectively  2,  3,  4,  5,  and  7. 

The  {iroposition  marked  6  is  as  follows: 

"  Norfolk,  Neb.,  May  28,  1885. 
•'Jfr.  /.  H.  Kierstead,  Buimetty  Neb.: 

"  Dear  Sir — Below  find  the  proposition  I  wish  to  offer 
and  release  you  from  all  responsibility  in  the  William 
McGuire  mortgage  property  sale,  if  accepted  on  either  of 
these  below: 
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^^1.  I  will  take  $225  for  our  claim  in  the  mortgage 
property  sold,  aud  release  you. 

'^2.  I  will  take  $485  for  the  entire  McGuire  claim, 
and  turn  over  to  you  the  separator  and  power  notes  and 
mortgage,  and  release  you  from  the  property  sold  by  you, 
subject  to  our  mortgage. 

"3.  I  will  take  $175  for  the  property  sold,,  provided^ 
you  will  pay  all  expenses,  and  time  spent  in  looking  up  this 
matter,  and  also  for  the  use  of  the  property  and  horses. 

"4.  I  will  get  the  property  and  dispose  of  it,  but  shall 
expect  you  to  pay  for  whatever  expense  I  have  been  to, 
and  for  the  use  of  the  property,  which  we  would  expect  in 
either  of  the  above.  Examine  the  above  and  advise  me  by 
Wednesday,  at  Lincoln,  what  you  propose  to  do. 

"F.  L.  EicHELBERG,  Colketory 

To  this  proposition  and  other  letters  written  by  agents 
of  tlie  plaintiff  to  defendant,  but  which  were  not  offered  in 
evidence,  the  following  letters  were  written  by  the  de- 
fendant: 

"No.  2.  Burnett,  Neb.,  June  14,  1885. 

''F,  L.  Eichelberg: 

"  Dear  Sir — Yours  of  the  13th  at  hand.  I  have  writ- 
ten you  three  letters  In  my  last  I  stated  that  I  thought 
your  propositions  were  not  fair  to  me,  as  you  want  me  to 
pay  a  large  proportion  of  your  claim.  To  do  so,  I  would 
be  obliged  to  pay  it  out  of  my  own  pocket,  which  I  think 
is  not  right.  I  have  not  heard  from  Hoover  yet;  I  think 
the  matter  could  be  satisfactorily  adjusted  if  fairly  entered 
into.     Respectfully, 

"J.  H.  Kierstead.*' 

"No.  3.  Burnett,  Neb.,  May  24,  1885. 

*^Fred.  L.  Eichelberg^  Lincoln^  Neb. : 

"  Dear  Sib — Yours  from  Norfolk,  with  proposition  for 
settlement,  at  hand  last  Monday,  and  I  answer  by  your 
request.     T  wrote  you  last  Monday,  as  per  agreement.     I 
.S9 
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also  wrote  Mr.  Hoover  on  the  same  day.  He  is  the  gentle- 
man that  was  interested  in  the  property  at  issue.  Your 
demands  seem  rather  heavy  on  me.  If  I  get  anything  out 
of  the  property  for  my  claim,  it  will  be  not  to  exceed  $130, 
with  costs  on  horses  account,  about  $30,  leaving  me  about 
$100,  which  I  think  is  pretty  light  money  for  my  account 
there;  if  I  have  to  pay  you  this  money  back,  with  an  addi- 
tional $125,  it  comes  pretty  heavy  on  me  on  an  honest  deal; 
I  have  written  Hoover  a  statement  of  the  facts  as  lain  down 
by  you  to  me,  asking  bim  what  he  proposes  to  do.  Will 
get  a  letter  from  him  this  week;  will  then  write  you  again. 
Hoping  this  will  prove  satisfactory,  and  that  the  business 
may  be  amicably  adjusted^  I  am,  yours  respectfully, 

*'J.  H.   KlERSTEAD." 


4i 


'^No.  4.  Burnett,  Neb.,  June  1,  1885. 

F.  L.  Eich^lberg: 

"Dear  Sir — I  did  not  hear  from  Mr.  Hoover  directly 
in  regard  to  our  mortgage  business  last  week,  but  un- 
■doubtedly  will  within  a  day  or  two,  when  I  will  write 
immediately.  If  I  do  not  hear,  will  write  you  any  way, 
and  see  if  we  cannot  fix  the  matter  up,  ourselves,  agree- 
ably. You  will  hear  from  me  again  in  a  day  or  two. 
Respectfully  yours, 

"J.  H.  KlERSTEAD." 

"No.  7.  Burnett,  Neb.,  June  25,  1885. 

^'F.  L,  Etchelberg  : 

"  Dear  Sir — Yours  of  the  22d  at  hand  by  yesterday's, 
Wednesday's,  mail  with  request  to  answer  by  Wednesday. 
I  cannot  do  that,' but  will  come  as  near  it  as  I  can.  I  have 
been  talking,  since  I  wrote,  to  one  Lewis,  htre,  in  regard 
to  buying  machine,  one,  I  think,  you  talked  with,  and  he 
told  me  he  would  pay  you  what  you  asked  for  the  machine. 
So  much  for  your  benefit.  As  regards  the  pro}K>.sition 
made  me  by  you,  I  answered  sometime  since  that  I  did  not 
think  it  was  in  justice  to  me,  and  I  could  not  accept  either 
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of  them.  What  I  can  do  that  would  be  fair  and  right  I 
am  willing  to  do.  More  than  that,  I  think,  is  not  right 
to  ask.  Hoping  the  matter  may  be  amicably  adjusted,  I 
am,  respectfully  yours, 

"J.  H.  Kierstead/' 

"No.  5.  Burnett,  Neb.,  Sept  7,  1885. 

*'F.  E.  Smith,  Norfolk,  Neb.  : 

"Dear  Sir — I  am  quite  unwell  this  morning  and  will 
not  be  able  to  get  to  Norfolk.  I  will  say,  however,  that  I 
will  be  down  and  see  Mr.  Rainbolt  soon.  My  judgment 
tells  me  that  I  ought  not  to  pay  the  money  you  demand  in 
.settlement  of  that  McGuire  claim.  I  shall  have  to  let  you 
take  what  steps  you  think  right,  until  I  can  look  into  the 
matter,  which  I  will  do  as  soon  as  possible.  If  you  think 
it  advisable  to  begin  suit,  do  so.  Shall  not  feel  hard  to- 
wards you  for  doing  it.     Respectfully, 

« J.  H.  Kierstead.^' 

These  papers  were  introduced  by  the  plaintiff,  and  re- 
ceived in  evidence  over  the  objections  of  the  defendant. 
The  controversy  was  mainly  upon  the  identity  of  the 
property  sold  by  the  defendant  and  one  Hoover  with  the 
property  covered  by  the  mortgage  of  the  plaintiff.  The 
theory  upon  which  these  letters  were  admitted  in  evidence 
aeems  to  have  been  that,  as  the  defendant  nowhere  in  the 
•course  of  this  controversy  denied  that  the  property  sold  by 
him  and  Hoover  was  the  same  as  that  claimed  by  the 
plaintiff  under  the  mortgage  to  the  Manufacturing  and 
Oar  Company,  it  was  constructively  an  admission  that  it 
was  the  same  property.  There  are  three  facts,  and  three 
only,  proved  by  the  said  correspondence:  1,  That  the 
plaintiff  submitted  to  the  defendant  four  alternative  offers 
of  compromise ;  2,  That  the  defendant  entertained  said 
offers;  and  8,  That  he  finally  declined  to  accept  either  of 
them.  The  letters  of  the  defendant  nowhere  contain  an 
implied  admission  of  liability.     If  they  did,  the  letters 
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having  been  written  in  response  to  the  plaintiff's  proposi- 
tion for  a  compromise;  of  a  disputed  claim  about  to  be  put  in 
litigation,  such  letters  were  not  admissible  in  evidence  to- 
prove  such  admission.  Such  is  the  doctrine  of  the  text- 
books and  cases  cited  by  counsel  for  the  plaintiff  in  error, 

Wharton,  in  his  Law  of  Evidence,  Vol.  2,  Sec.  1090, 
says:  ^^  An  implied  admission  of  liability  made  as  part  of 
the  negotiations  for  a  compromise,  expressly  for  the  purpose 
of  peace  (whether  or  no  such  admission  be  made  under  the 
technical  provision  ^  without  prejudice'),  will  not  be  received 
in  evidence  against  the  party  by  whom  it  is  made,  whea 
its  object  was  merely  to  suggest  a  scheme  of  settlement. 
The  policy  of  the  law  favors  amicable  settlements  of  litiga- 
tion, and  therefore  protects  negotiations  bona  fide  made  for 
the  purpose  of  effecting  such  settlements.  Aside  from  the 
reason  just  mentioned,  it  may  be  well  argued  that  where 
the  communication  is  made  because  the  party  is  ready  ta 
offer  a  sacrifice  for  the  sake  of  peace,  this  cannot  be  re- 
garded as  the  admission  of  a  right  in  the  other  side.'^ 
To  this  law  the  author  cites  thirty-eight  English  and 
American  cases,  all  of  which  seem  to  sustain  it. 

But  the  precise  question  here  is,  whether  the  silence  of 
a  party,  where  a  proposition  for  settlement  and  compro- 
mise has  been  made  to  him  by  his  opponent,  can  be  con- 
strued into  an  admission  of  some  fact  deemed  necessary  to 
maintain  his  opponent's  case.  While  I  am  unable  to  find 
an  authority  to  this  proposition,  I  think  that  it  cannot* 
Indeed,  I  doubt  that  the  action  of  any  court  has  theretofore 
called  for  a  discussion  of  this  question. 

But  further,  it  does  not  appear  that  the  proposition 
made  by  the  plaintiff  presents  any  fact,  the  admission  of 
which  would  tend  to  establish  the  plaintiff's  cause  of 
action. 

The  evidence  in  the  case,  aside  from  the  proposition  and 
letters,  is  quite  conflicting.  A  verdict  rendered  upon  it 
alone,  for  either  party,  without  the  intervention  of  error 
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in  the  proceedings,  would  probably  stand.  It  is  therefore 
probable  that  the  result  turned  upon  the  evidence,  or  sup- 
posed evidence,  of  these  letters. 

The  said  letters  having  been  erroneously  admitted  in 
evidence,  and  such  error  being  prejudicial  to  the  plaintiff 
in  error,  there  must  be  a  new  trial.  The  judgment  of  the 
>district  court  is  therefore  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  law. 

Reversed  and  remanded. 

The  other  judges  concur. 
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Chicago,  Kansas,    and    Nebraska    Railroad    - 
Company,  defendant  in  error. 

1.  Railroads:    bight  of  way:   petition  to  condemn.    Where 

a  railway  company,  ia  its  petition  to  condemn  real  estate  for 
right  of  way,  sets  forth  the  necessary  facte  to  show  that  it  is  a 
corporation  duly  organiased  under  the  laws  of  this  state,  and 
there  is  no  denial  of  that  fact,  the  petition  will  he  prima  facie 
sufficient  to  authorize  the  company  to  condemn  real  estate  with- 
out proof  of  its  incorporation. 

2.  Verdict.    Where  the  principal  ground  of  error  is,  that  the  ver- 

dict is  much  less  than  it  should  have  been  from  the  evidence 
before  the  jury ;  and  it  appears  that  the  jury  based  their  verdict 
upon  the  testimony  of  the  witnesses  whose  estimates  were  the 
lowest,  instead  of  those  whose  estimates  were  the  highest,  the 
verdict  ordinarily  will  not  be  set  aside. 

Error  to  the  district  court  for  Thayer  county.     Tried 
Jbelow  before  Morris,  J. 

Pound  &  Burr  and  C.  L.  Richards,  for  plaintiff  in  er- 
jror,  cited :  Armstrong  v.  Freenum,  9  Neb.,  11.     Evans  v. 
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DeRoe,  15  Id.,  631.     Newman  v.  Mueller,  16  Id.,  623. 
B(md  V.  Dolby,  17  Id.,  491. 

Manford  Savage^  for  defendant  in  error,  cite<h  Mich. 
Air  Line  R.  R.  v.  Barnes,  6  N.  W.  R.,  661.  R.  R.  v. 
BirkeU,  62  111.,  332.  Fitzgerald  v.  FilzgeraUl,  16  Neb., 
413.     Green  v.  Chicago,  97  111.,  370. 

Maxwell,  J. 

The  defendant  located  its  line  of  railway  across  three 
quarter  sections  of  the  plaintiff's  land,  and  regular  pro- 
ceedings were  instituted  to  condemn  such  right  of  way,  and 
an  award  made  by  the  commissioners  and  filed  with  the 
county  judge.  An  apj^eal  was  then  taken  to  the  district 
court,  and  on  the  trial  the  following  verdicts  were  ren- 
dered: 

"We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn,  do  find  and  say  that  the  plaintiff  recover  of  the 
defendant,  and  assess  his  damages  on  the  north-east  quar- 
ter of  section  8,  town  2,  range  1  west  of  6  P.  M.,  at  the 
sum  of  $146.79,  for  the  actual  amount  of  land  taken,  and 
the  further  sum  of  $116  damages  to  the  remaining  part  of 
said  land ;  and  generally  we  find  for  the  plaintiff  in  the 
sum  of  $260.79. 

"W.  H.  Jennings, 

*'  Foreman, 

"We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn,  do  find  and  say  that  the  plaintiff  recover  of  the 
defendant,  and  assess  his  damages  on  the  south  half  of 
section  nine  (9),  town  2,  range  1  west  of  6  P.  M.,  at  the 
sum  of  $149.62,  for  the  actual  amount  of' land  taken,  and 
the  further  sum  of  $190  damages  to  the  remaining  part  of 
said  land ;  and  generally  we  find  for  the  plaintiff  in  the 
sum  of  $839.62. 

"W.  H.  Jennings, 

"  Foreman. 
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''We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn,  do  find  and  say  that  the  plaintiff  recover  of  tlie 
defendant,  and  assess  his  damages  on  the  north-west  quar- 
ter of  section  15,  town  two,  range  one  west,  at  the  sum  of 
#199.36,  for  the  actual*  amount  of  said  land  taken,  and  the 
further  sum  of  $291  j^  dollars  damages  to  the  remaining 
part  of  said  land ;  and  generally  we  find  for  the  plaintiff 
in  the  sum  of  $490^^  dollars. 

"W.  H.  Jennings, 

''Foreman" 

A  motion  for  a  new  trial  having  been  filed  and  over- 
ruled, and  judgment  entered  on  the  verdicts,  the  plaintiff 
prosecutes  error  to  this  court. 

The  first  error  assigned  is,  that  there  is  an  entire  want 
of  testimony  to  show  that  the  defendant  is  a  corporation 
organized  under  the  laws  of  this  state. 

In  the  petition  filed  with  the  county  judge  for  the  con- 
demnation of  the  right  of  way  in  controversy,  it  is  allied 
that  said  defendant  ''  is  a  corporation  duly  incorporated 
and  organized  under  and  by  virtue  of  the  laws  of  the  state 
of  Nebraska,  and  under  and  by  virtue  of  its  charter  and 
incorporation  as  aforesaid  is  authorized  by  the  laws  of  the 
state  of  Nebraska  to  construct,  operate,  and  maintain  a 
line  of  railroad  into  and  through  said  county  of  Thayer." 
Then  follows  a  statement  of  the  necessary  facts  to 
authorize  the  county  judge  to  appoint  commissioners 
to  condemn  said  right  of  way.  None  of  these  facts 
were  denied,  either  before  the  county  judge  or  in 
the  district  court.  It  is  therefore  unnecessary  for  the 
corporation  to  introduce  testimony  to  prove  that  it  was 
duly  incorporated  ulader  the  laws  of  this  state.  In  a  num- 
ber of  cases  this  court  has  held  that,  where  other  matters 
are  involved  than  the  amount  of  damage  sustained,  such 
matters  must  be  pleaded.  R,  V,  JR.  R,  r.  Hayes,  18 
Neb.,  489.  Gerrard  v.  0.,  N.  &  B.  H.  R.  R.  Co.,  14 
Neb.,  270.     Therefore,  where  no  issue  is  taken  upon  any 
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matter  aside  from  the  question  of  damages,  by  pleading 
facts,  and  the  petition  shows  on  its  face  the  right  of  the 
corporation  to  condemn,  the  simple  question  presented  is, 
the  amount  of  damages  to  be  awarded.  The  fii*st  assign- 
ment, therefore,  is  not  well  taken. 

The  second  ground  of  error  is,  that  the  verdicts  are  less 
than  the  testimony  would  warrant.  It  must  be  confessed 
that  the  amounts  awarded  are  much  less  than  the  jury 
would  have  been  justified  from  the  evidence  in  returning. 
But  there  was  ample  testimony  before  the  jury  to  justify 
these  verdicts,  and  the  fact  that  they  have  adopted  the 
lowest  instead  of  the  highest  estimate  will  not  ordinarily 
justify  an  appellate  court  in  setting  the  verdicts  aside.  The 
question  of  the  value  of  real  estate,  or  damages  sustained 
by  a  land-owner  from  a  right  of  way  condemned  across 
his  land,  is  peculiarly  of  a  local  nature,  proper  to  be  de- 
termined by  a  jury  of  the  county  where  the  land  is  situ- 
ated, the  verdict  being  based  upon  the  testimony  of  wit- 
nesses acquainted  with  the  land  and  its  value,  and  capable 
of  making  a  fair  estimate  of  the  damages  sustained.  Such 
a  jury  thus  advised  certainly  possess  means  of  knowledge 
not  presented  to  this  court,  and  their  verdict,  based  upon 
the  testimony,  generally  will  be  sustained.  There  is  no 
error  in  the  record,  therefore,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Samuel  H.  Sedgwick  et  al.,  plaintiffs  in  error,  v. 
Sophia  C.  Bliss,  defendant  in  error. 

1.  Attorney  and  Client:    fees.    Where  an  attorney  enters  into 

a  contract  with  a  client  to  prosecute  an  action  to  fioal  judgment 
for  a  stipulated  sum,  and  such  attorney  employs  a  second  one  to 
assist  him  in  the  case,  the  client  will  not  be  liable  for  fees  for 
such  second  attorney,  unless  he,  in  some  manner,  requests  hi? 
employment  or  retention  in  the  case. 

2.     :    FEE8  OF  ATTOENEY  EMPLOYED  TO  ASSIST.    Where  an 

attorney  residing  in  a  particular  county  brought  an  action  in 
the  district  court  of  another  county,  and  after  the  filing  of  the 
petition  wrote  to  a  firm  of  attorneys  in  the  county  where  the 
action  was  brought,  requesting  them  to  file  the  proper  pleadings 
to  make  up  the  issues,  and  informed  them  that  to  enable  them 
to  do  so  his  client  would  call  upon  them  to  state  the  necessary 
facts,  and  saying,  **l  will  see  you  paid  for  your  trouble,'*  and 
the  client  thereupon  called  upon  said  attorneys  a  number  of 
times,  and  they  filed  the  necessary  papers  to  make  up  the  issnefli 
and  assisted  in  the  trial  of  the  case,  and  in  procuring  a  decree 
for  the  client,  Lothing  being  said  by  her  to  them  about  the  con- 
tract made  by  her  with  the  attorney  who  filed  the  petition,  and 
they  had  no  knowledge  of  such  contract,  Held,  That  the  client 
was  liable  for  the  fees  of  the  attorneys  employed  to  assist  in  the 
ease. 

3.     :    GUARANTY  OF  PAYMENT.     A  promise  by  a  party  to 

'*  see  you  paid  for  your  trouble,''  is  not  an  absolute  promise  to 
pay,  but  a  guaranty  that  payment  shall  be  made. 

Error  to  the  district  court  for  York  county.     Tried 
below' before  Norval,  J. 

Sedgwick  &  Power y  pro  se,  cited :  McOrary  v.  Rvddick, 
83  Iowa,  524. 

France  &  Harlan^  for  defendant  in  error,  cited :  Ennis 
V.  Hultz,  46  Iowa,  76. 

Maxwell,  J. 

The  plaintiffs  constitute  a  firm  of  practicing  attorneys 
at  York,  in  this  state,  and  bring  this  action  against  the 
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defendant  to  recover  for  services  rendered  to  her  in  pro- 
curing a  divorce  from  her  husband.  On  the  trial  of  the 
cause  in  the  court  below^  there  was  a  finding  and  judgment 
for  the  defendant,  and  a  motion  for  a  new  trial  having 
been  overruled,  judgment  was  rendered  dismissing  the 
action. 

That  the  services  set  out  in  the  petition  were  rendered 
to  the  defendant,  is  fully  established  by  all  the  evidence. 
The  case  was  contested,  and  occupied  several  evenings  in 
the  trial,  and  resulted  in  a  decree  of  divorce  for  the  de> 
fendant  herein.  These  facts  are  practically  admitted,  but 
it  is  claimed  that  the  services  were  rendered  for  one  C.  W. 
Kyle,  an  attorney  in  an  adjoining  county,  and  brother-in- 
law  of  the  defendant,  who,  it  is  claimed,  had  undertaken 
to  procure  a  divorce  for  the  defendant  for  a  stipulated  sum, 
and  who  retained  the  plaintiffs  to  assist  in  the  case.  The 
testimony  on  this  point  shows  that  Mr.  Kyle  had  filed  the 
petition  in  that  case,  and  about  the  time  the  answer  was  to 
be  filed  he  wrote  to  the  plaintifis  requesting  them  to  look 
at  the  answer,  and  if  im{iertiueut  or  scandalous  matter  was 
inserted  therein  to  take  the  necessary  steps  to  expunge  the 
same,  or  to  file  a  reply,  as  they  deemed  best,  and  that  the 
defendant  would  call  upon  them  and  state  the  necessary 
facts,  to  advise  them  as  to  her  rights  in  the  matter.  He 
added,  "  of  course  I  will  see  you  paid  for  your  trouble.^' 
The  defendant  thereupon  called  upon  the  plaintifis  a  num- 
ber of  times,  and  they  filed  the  necessary  pleadings  to 
make  up  the  issues  in  the  case,  and  assisted  in  the  trial, 
and  after  a  decree  in  favor  of  the  defendant  herein,  ren- 
dered some  service  in  perfecting  a  bill  of  exceptions  of  the 
defendant's  husband,  who  seems  to  have  contemplated  an 
appeal  to  the  supremo  court.  The  Kyle  letter  was  men- 
tioned by  both  the  plaintiffs  and  the  defendant,  but  she 
did  not  inform  them  that  she  had  entered  into  a  contract 
with  Mr.  Kyle  to  procure  a  divorce  for  her  for  a  stipulated 
sum,  nor  is  there  any  evidence  that  the  plaintifis  had  such 
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knowledge.  While  that  trial  was  progressing  the  defend- 
a^t^s  father,  in  tlie  presence  of  the  defendant,  stated  to  the 
plaintiffs  that  he  would  see  that  their  fees  were  paid.  The 
facts,  therefore,  as  disclosed  by  the  testimony,  show  that 
the  defendant  ratified  the  contract  of  employment  of  the 
plaintiffs  by  Kyle,  and  retained  them  as  additional  counsel 
to  assist  in  making  up  the  issues  of  the  case  and  assisting 
on  the  trial.  There  is  no  doubt  that  if  an  attorney  enters 
into  a  contract  with  a  client  to  prosecute  a  certain  action 
to  final  judgment  for  a  stipulated  sum,  and  such  attorney 
employs  another  to  assist  in  the  case,  and  the  client  does 
not,  either  by  word  or  act,  request  the  employment  or  re- 
tention of  such  second  attorney,  the  client  will  not  be  liable 
for  the  fees.  It  is  no  unusual  thing,  however,  in  a  com- 
plicated or  strongly  contested  case  for  a  client  to  require 
additional  counsel,  and  wherever  he  authorizes  such  em- 
ployment, either  by  his  words  or  acts,  he  will  be  liable  for 
reasonable  compensation  therefor.  '*  The  laborer  is  worthy 
of  his  hire/'  In  the  case  under  consideration  the  promise 
of  Mr.  Kyle  was  not  direct,  but  in  the  nature  of  a  guar- 
anty, clearly  implying  that  the  person  for  whom  the  ser- 
vices were  rendered  was  primarily  liable,  and  in  our  view 
she  is  so  liable. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 
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TS,  B.  Berogren,  plaintiff  in  error,  v.  Fremont, 
Elkhorn  and  Missouri  Valley  Railroad  Com- 


1.  Railroads:    eminent  domain:    award:    interest.    A  rail- 

way company  condemned  certain  real  estate,  and  deposited  the 
amount  of  the  award  with  the  county  jndge,  and  afterwards 
took  an  appeal  from  sach  award  to  the  district  court.  After  the 
case  had  been  pending  in  the  district  court  for  more  than  a  year, 
it  filed  a  motion  to  dismiss  the  appeal,  which  motion  was  sus- 
tained. Held,  That  the  motion  to  dismiss  the  appeal  is  equiva- 
lent to  an  admission  of  the  correctness  of  the  award,  and  as  the 
company,  by  the  appeal,  has  deprived  the  land-owner  of  the  use 
of  the  money,  be  is  entitled  to  interest  on  the  award. 

2.  :  :  APPEAL:  PRACTICE.  "When  a  railway  com- 
pany appeals  from  an  award  of  damages  for  real  estate  con- 
demned for  right  of  way,  and  becomes  satisfied  of  the  correctness 
of  the  award,  and,  therefore,  does  not  desire  to  prosecute  such 
appeal,  the  proper  motion  is  to  aflirm  the  award,  as  such  motion, 
if  sustained,  will  carry  interest  and  costs. 

Error  to  the  district  court  for  Saunders  county.  Tried 
oelow  before  Marshall,  J. 

•  J.  R,  OilkeaoTiy  for  plaintiff  in  error,  cited:  8,  C  A 
P.  R.  R.  Co.  V.  Brovm,  18  Neb.,  820.  R.  V.  R.  R.  Co. 
V.  Fink,  18  Id.,  82.     Shawang  v.  Love,  16  Id.,  142. 

John  B.  Hawley  and  Bell  &  Somborger,  for  defendant 
in  error,  cited :  Latham's  Appeal,  9  Wall.,  146.  Baoon 
V.  Lawrence,  26  111.,  53.  Ooodenow  v.  Perry,  12  Iowa, 
860.     FaU  River  R.  R.  v.  Chase,  125  Mass.,  488. 

Maxwell,  J. 

In  February,  1886,  the  defendant  in  error  instituted 
proceedings  in  the  county  court  of  Saunders  county,  to 
condemn  certain  lots  in  the  city  of  Wahoo,  and  in  April 
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following  au  award  of  damages  was  made  and  duly  filed  in 
the  office  of  said  judge.  In  May  following,  the  railway 
company  took  an  appeal  from  said  award,  to  the  district 
court  of  that  county,  and  in  May,  1887,  moved  to  dismiss 
the  appeal,  and  in  June  of  that  year  the  motion  was  sus- 
tained and  tlie  appeal  dismissed. 

The  question  presented  to  this  court  is,  the  right  of  the 
railway  company  to  dismiss  the  appeal. 

Under  our  statute,  as  it  existed  at  the  time  of  these 
condemnation  proceedings,  no  bond  was  required  of  the 
party  appealing.  Comp.  Stat,  1885,  Ch.  16,  Sec.  97.  The 
court,  therefore,  in  determining  the  question  must  consider 
the  rights  of  the  parties.  The  railway  company,  upon  the 
filing  of  the  award  and  the  depositing  of  the  money,  take 
possession  of  the  land  condemned.  The  money  is  deposited 
with  the  county  judge,  for  the  use  of  the  land-owner.  If 
an  appeal  is  taken  by  the  company,  upon  the  assumption 
that  the  award  is  too  large,  and  it  afterwards  considers  that 
it  is  not,  and  seeks  to  dismiss  its  appeal,  justice  demands 
that  it  shall  pay  interest  on  the  award  thus  made,  as  it  has 
caused  the  land-owner  to  be  deprived  of  the  use  of  said 
money,  and  it  cannot  be  permitted  to  dismi&s  its  appeal 
without  payment  of  such  interest.  The  proper  motion  is 
to  affirm  the  award,  and  not  to  dismiss  the  appeal.  This 
would  carry  costs  and  also  interest  on  theaward.  .The  court, 
therefore,  erred  in  sustaining  the  motion  to  dismiss  the 
appeal  without  requiring  the  company  to  pay  interest  on 
the  award. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

Cobb,  J.,  concurred. 

Reese,  Ch.  J.,  took  no  part  in  the  decision. 
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Alexis  Coquillard,  plaintiff  in  error,  v.  F.  A. 

HOVEY,  C.  M.  HOVEY,  AND  W.  J.  TrAPHAGEN, 
DEFENDANTS  IN  ERROR. 

1.  Pleading:    petition:    action  on  contract.    The  allegations 

of  a  petitiou  in  an  action  shoal d  consist  of  '^  a  statement  of  the 
iacts  constituting  the  cause  of  action,''  hut  not  of  the  collateral 
evidence  hy  which  such  facts  are  to  be  established  ;  and  where 
an  action  was  brought  upon  a  contract  in  writing,  set  out  in  the 
petition,  whereby  the  payment  of  all  notes  taken  by  defendants 
as  the  agents  of  plaintiff  was  guaranteed,  but  the  contract  was 
so  written  as  to  render  it  doubtful  whether  the  guaranty  was  of 
notes  taken  prior  or  subsequent  to  the  execution  of  the  guaranty, 
and  where  the  petition  contained  the  allegation  that  it  was  in- 
tended by  the  parties  to  the  contract  that  the  guaranty  should 
apply  to  the  notes  taken  subsequent  thereto,  and  also  contained 
letters  written  by  defendants  to  plaintiff  tending  to  show  such 
to  have  been  the  intention  of  the  parties,  it  was  held  that  the 
order  of  the  district  court  striking  the  letters  out  of  the  peti- 
tion, upon  defendant's  motion,  was  correct 

2.  Contract:    constbuction.    While  it  is  the  province  of  the 

courts  to  construe  contracts,  yet  where  the  meaning  of  a  contract 
is  obscure  and  depends  upon  facts  aliunde  in  connection  with 
the  written  language,  the  question  of  construction  may  be  one 
offset  for  the  jury.     First  Nat.  Bank  v.  Dana,  79  N.  Y.,  108. 

3.  Guaranty :    defense  :    verdiot.    In  addition  to  the  matter 

of  the  construction  of  a  written  guaranty  of  the  payment  of  oer. 
tain  promissory  notes,  in  an  action  thereon,  the  defendants 
pleaded  as  a  defense  the  want  of  diligence  on  the  part  of  the 
plaintiff  in  the  collection  of  the  notes  described  in  the  petition, 
and  by  which  they  were  discharged  from  their  undertaking  as 
such  guarantors.  It  was  held  that,  although  the  verdict  of  the 
jury  might  not  be  sustained  by  the  evidence  as  to  the  interpre- 
tation of  the  contract,  there  was  sufficient  evidence  upon  the 
latter  branch  of  the  case,  under  the  instructions  of  the  court  as 
given,  to  sustain  the  verdict. 

Error  to  the  district  court  for  Lancaster  couDty.    Tried 
below  before  Pound,  J. 
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George  B.  France  and  Ryan  Bros.,  for  plaintiff  in  error, 
dted:  2  Parsons  Cont,  15.  Stnrr  v,  Earle,  43  Ind., 
478.  Jones  v.  Ritter^  82  Tex.,  717.  Oreen  v.  Thornton, 
4  Jones  Law,  230.  Ware  v.  Adams,  24  Maine,  177. 
Orisi  V.  Burlingame,  62  Barb.,  351.  Davis  v.  Stone,  131 
Mass.,  884.  Walrath  v.  Thompson,  4  Hill,  200.  Brady 
V.  Cassiday,  104  N.  Y.,  147. 

Lamb,  Rt'cketts  &  Wilson  and  Webster  &  Stewart,  for  de- 
fendants in  error,  cited :  Detroit  Savings  Bank  v.  Zeigler, 
13  N.  W.  R.,  496.  Wier  Plow  Co.  v.  Walmsley,  11  N.  E. 
R.,  282. 

Reese,  Ch.  J. 

An  action  was  instituted  in  the  district  court,  in  which 
plaintiff  in  his  petition  alleges  that,  on  the  2Sd  day  of 
March,  1878,  the  defendants  were  partners  under  the  firm 
name  of  Hovey  &  Traphagen,  in  Nebraska,  and  as  such 
firm  were  engaged  in  selling  agricultural  implements,  and 
that  upon  said  date  defendants  executed,  in  writing,  a 
guarantee  of  payment  of  all  notes  and  evidences  of  indebt- 
edness taken  pursua  it  thereto  by  defendants,  as  the  agents 
of  plaintiff.  The  sales  were  to  be  made  and  the  notes 
taken  in  the  course  of  the  agency  of  defendants,  to  be  then 
given  by  plaintiff  to  defendants,  upon  the  execution  of 
43aid  guarantee,  and  which  guarantee  was  as  follows: 

''Know  all  men  by  these  presents,  that  we,  F.  A.  &  C. 
M.  Hovey  &  W.  J.  Traphagen,  of  the  city  of  Lincoln,  in 
the  state  of  Nebraska,  guarantee  to  Alexis  Coquillard,  of 
the  city  of  South  Bend,  in  St.  Joseph  county,  in  the  state 
of  Indiana,  payment  of  any  and  all  notes  or  other  evi- 
dences of  debt  received  and  taken  by  us  for  wagons  sold 
by  U6  for  said  Coquillard,  as  his  ageuts  for  the  sale  of  the 
Coquillard  farm  and  spring  wagons. 
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''Witness  our  hands  and  seals  this  28d  day  of  Marchy 
1878. 

"  HovEY  &  Traphagen, 
^^ Agents  for  Alexis  Ooquillard" 

It  was  alleged  that,  upon  the  faith  of  the  guarantee  of 
the  payment  of  all  notes  to  be  taken  by  defendants  in  the 
course  of  their  business,  as  agents  of  plaintiff  in  the  sale 
of  plaintiff's  wagons,  the  defendants  became  the  agents  of 
plaintiff;  that  previous  to  the  execution  of  the  contract  of 
guarantee,  and  after  the  execution  of  the  same,  defendants 
wrote  certain  letters  to  plaintiff,  which  were  set  out  in  the 
petition,  and  which  said  letters,  together  with  the  contract 
referred  to,  were  relied  upon  by  plaintiff  as  fixing  and  de- 
fining the  liability  of  defendants  as  such  guarantors ;  that 
relying  upon  the  guarantee  by  defendants  of  the  payment  of 
the  notes  taken  by  them,  and  to  be  thereafter  taken,  in  the 
sale  of  wagons  for  him,  plaintiff  sent  wagons  to  defendants, 
which  were  sold,  and,  among  others,  the  notes  which  are 
copied  and  attached  to  the  petition  were  taken  in  payment 
therefor,  and  were  returned  by  defendants  to  plaintiff,  said 
notes  being  covered  by  the  guarantee;  that  the  notes  are 
unpaid  and  worthless,  and  cannot  be  collected ;  that  the 
notes  provided  that  if  their  collection  was  enforced  by  law, 
a  reasonable  amount  should  be  allowed  to  holder,  as  attor- 
ney's fees;  that  by  reason  of  their  non-payment,  it  has 
become  necessary  to  enforce  the  collection  by  law.  It  is 
alleged  that  there  is  due  on  said  notes  the  amount  of  prin- 
cipal and  interest  thereon,  less  certain  payments,  together 
with  attorney's  fees,  and  judgment  is  demanded  for  the 
sum  of  $750,  and  an  attorney's  fee  amounting  to  ten  per 
cent  of  the  recovery. 

Defendants  appeared  and  moved  to  strike  out  of  plaint- 
iff's petition  the  copies  of  letters  incorporated  therein. 
This  motion  was  sustained,  to  which  the  plaintiff  excepted^ 
and  the  ruling  thereon  is  now  assigned  for  error. 

In  this  ruling  of  the  court  [there  was  no  error.     The 
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letters  consisted  of  a  part  of  the  correspondence  betweeo 
the  parties  to  the  action,  both  before  and  after  the  execution 
of  the  guarantee.  While  no  doubt  competent  evidence,  and 
admissible  as  such^  for  the  purpose  of  showing  the  circum- 
stances under  which  the  agreement  was  executed,  as  well 
as  to  aid  in  its  construction,  yet  the  petition  contained 
sufficient  allegations  of  the  purpose  and  intent  of  the  parties 
in  entering  into  the  contract  without  the  letters  referred 
to.  They  were  properly  introduced  and  admitted  in  evi- 
dence, but  unnecessarily  incumbered  the  record  as  a  part 
of  the  pleadings.  They  were  no  part  of  the  instrument 
upon  which  the  suit  was  founded,  and  could  ouly  aid  in 
construing  it. 

Defendants  filed  separate  answers.  The  answers  of  F. 
A.  Hovey  and  C.  M.  Hovey  were  substantially  the  same 
They  consisted  of  the  allegations  that  a  part  of  the  notes  re* 
ferred  to  in  the  petition  of  plaintiff  were  not  taken  by  the 
firm  of  Hovey  and  Traphagen,  but  that  they  were  renewals 
of  notes  taken  by  said  defendants  by  plaintiff,  by  which  their 
time  of  payment  was  extended,  and  which  was  done  without 
the  knowledge  or  consent  of  defendants  or  any  of  them^ 
and  that  the  original  notes  matured  more  tlian  five  years, 
before  the  commencement  of  this  action^  and  that  the  claim 
thereon  was  barred  by  the  statute  of  limitations;  that  at  the 
time  the  notes  mentioned  in  plaintiff's  petition  became  due 
and  payable,  the  makers  thereof  were  solvent  and  able  to 
pay  the  same,  and  that  collection  could  have  been  made  by 
the  ordinary  methods,  but  that,  by  reason  of  the  negligence 
and  entire  want  of  diligence  on  the  part  of  plaintiff,  they 
were  not  collected,  but  were  suffered  to  remain  unpaid; 
and  since  maturity  all  of  the  makers  have  become  insolvent; 
that  no  notice  was  ever  given  to  defendants  that  plaintiff 
desired  to  hold  them  responsible  for  said  notes,  upon  the 
guarantee,  until  a  short  time  before  the  commencement  of 
the  action  and  afler  the  makers  had  become  insolvent. 
The  allegations  of  the  petition,  excepting  such  as  are  modi- 
fied by  the  answer,  are  denied. 
40 
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The  answer  of  Traphagen  is  substantially  the  same  as 
those  of  the  other  defendants,  with  the  additional  aver- 
ment that,  prior  to  the  commencement  of  the  suit,  the  firm 
of  Hovey  and  Traphagen  had  been  dissolved,  their  co- 
partnership ended,  and  all  assets  assigned  to  the  Hoveys, 
^ho  assumed  and  undertook  to  pay  all  indebtedness  of  the 
firm,  and  therefore  the  liability  of  Traphagen,,  if  any  ex- 
isted (which  was  denied),  was  that  of  a  surety  only. 

The  trial  was  to  a  jury,  and  resulted  in  a  verdict  in  favor 
of  all  the  defendants. 

One  principal  question  presented  to  the  trial  court,  and 
the  only  oue  with  which  we  have  to  do,  is  as  to  the  con- 
struction or  interpretation  of  the  contract  of  guarantee 
entered  into  by  the  parties,  and  which  is  made  the  basis  of 
the  action.  It  was  contended  by  plaintiff  that  the  guaran- 
tee could  only  be  construed  to  be  an  undertaking  entered 
into  by  them,  guaranteeing  all  notes  taken  by  them  in  the 
transaction  of  the  plaintiff's  busineas,  not  only  before  but 
after  the  execution  of  the  contract.  It  was  claimed  by  de- 
fendants that,  by  the  terms  of  the  agreement,  their  liability 
was  limited  to  notes  taken  by  them  prior  to  its  execution, 
and  being  without  consideration  was  therefore  void,  or  at 
least  that  the  notes  referred  to  in  the  petition  were  taken 
after  the  contract  wds  made,  and  not  within  its  terms. 
The  contract  was  made  on  the  23d  day  of  March,  1878. 
The  notes  referred  to  were  severally  executed  on  the  fol- 
lowing dates,  to-wit:  March  27,  1878,  July  27,  1878, 
October  I,  1878,  October  31,  1878,  November  2,  1878, 
-and  February  22,  1879.  It  is  contended  by  counsel  for 
plaintiff  that  an  agreement  of  the  kind  here  referred  to, 
assuming  to  guarantee  the  payment  of  notes  which  had 
been  before  that  time  taken,  would  be  void,  so  far  as  such 
notes  were  concerned,  and  there  would  be  no  liability 
oreated  by  the  execution  of  such  an  instrument;  and  for 
that  reason,  under  the  rule  that  a  contract  should  be  sup- 
ported rather  than  defeated  by  construction,  the  contract 


JANUARY  TERM,  1888.  627 

Coquillard  y.  Hovey. 

here  oiip^ht  to  receive  sach  an  interpretation  as  would  make 
it  effective.  We  need  not  stop  here  to  inquire  whether 
such  a  contract,  given  under  such  circumstances,  whereby 
the  party  agreed  to  guarantee  the  payment  of  debts  which 
were  then  in  existence,  would  be  binding  or  not,  as  that 
question  is  not  before  us. 

It  is  insisted  that  the  court  should  have  construed  the 
<x>ntract  instead  of  submitting  the  question  to  the  jury,  as 
was  done  by  the  court.  As  we  understand  the  rule  for 
the  construction  of  contracts,  it  is  that,  if  a  contract  is  to 
be  construed  by  reference  to  its  terms  alone,  and  without 
calling  in  the  aid  of  extrinsic  facts  and  circumstances,  it  is 
the  duty  of  the  court  to  interpret  it.  But  if  the  construc- 
tion must  depend  upon  proof  of  other  and  extrinsic  facts, 
then  these  questions  ot  fact  should  be  submitted  to  the 
jury,  under  proper  instructions  from  the  court,  Begg  v. 
Fot'bes,  30  Eng.  Law  and  Eq.,  508.  Etting  v.  Bank,  11 
Wheaton,  74.  Bank  v.  Dana,  79  N.  Y.,  108.  Eddman 
V.  Yeakel,  27  Penn.  St.,  26. 

This  agreement  was,  that  defendants  guaranteed  the  pay- 
ment of  any  and  all  notes  or  other  evidences  of  debt  re- 
ceived and  taken  by  them  for  wagons  sold  by  them  for  the 
plaintiff,  as  his  agent.  The  language  used,  when  taken 
alone,  would  strongly  indicate  the  purpose  on  the  part  of 
the  guarantors  to  guarantee  the  payment  of  such  notes  as 
were  then  in  existence,  for  wagons  sold  by  them  for  plaint- 
iff, and  which  had  been  received  by  him.  There  is  nothing 
in  the  language  of  the  contract  which  would  lead  to  any 
other  conclusion.  No  reference  is  made  to  a  continuation  of 
the  business,  or  to  the  iact  that  notes  would  probably  be 
taken  by  defendants  as  the  agents  of  plaintiff  at  a  future  day. 
But  yet,  we  think  that  this  contract,  like  all  others,  should 
be  construed  with  reference  to  the  circumstances  under 
which  it  was  made.  By  the  correspondence  between  the 
parties,  it  is  intimated,  although  not  definitely  stated,  that 
a  contract  was  then  in  existence  which  bound  defendants 
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to  guarantee  the  notes  by  endorsement.  On  the  2d  day 
of  March,  1878,  and  about  twenty  days  before  the  execu- 
tion of  the  guarantee,  defendants  wrote  plaintiff,  request- 
ing him  to  send  them  a  written  agreement  which  would 
require  them  to  guarantee  the  collection  of  the  notes,  that 
they  might  sign  it  and  return  it  to  him,  as  they  did  not 
desire  to  place  their  guaranty  upon  each  note ;  the  rea- 
son assigned  being,  that  they  did  not  want  the  notes  to 
pass  through  the  local  banks  with  their  endorsement 
thereon,  as  it  would  naturally  affect  their  credit,  which 
they  were  anxious  to  sustain.  It  is  shown  by  the  testi- 
mony of  defendants  that  they  continued  in  the  employ  of 
plaintiff  during  the  years  1878,  1879,  1880,  and  1881. 
It  might  be  argued  that  the  request  in  the  letter  written 
prior  to  the  execution  of  the  guarantee,  would  tend  strongly 
to  prove  that  the  guarantee  which  was  furnished  in  accord- 
ance with  the  request  of  that  letter,  was  intended  for  notes 
taken  by  them  in  the  future,  and,  if  so,  the  contract  would 
be  binding.  These  questions,  it  seems  to  us,  were  very 
properly  left  to  the  jury. 

Were  this  the  only  defense  presented  in  the  case,  we 
would  very  strongly  incline  to  the  opinion  that  the  ver- 
dict was  not  sustained  by  the  testimony,  for  the  reason 
that  we  are  unable  to  find  any  testimony  introduced  on 
the  part  of  the  defendants,  or  any  fact  on  the  part  of 
either  party,  which  could,  by  any  reasonable  interpreta- 
tion, be  held  to  sustain  the  contention  of  defendants,  that 
the  guarantee  was  only  intended  for  antecedent  trans- 
actions. 

Almost,  if  not  quite,  all  the  evidence  introduced  by  de- 
fendants was  under  the  allegations  of  their  answers,  that 
the  makers  of  the  notes  were  solvent  and  responsible  at 
the  time  the  notes  were  made,  and  that  through  the  care- 
lessness and  negligence  of  plaintiff  they  had  been  per- 
mitted to  leave  the  county  or  become  insolvent,  without 
payment,   and   that,  in  fact,  the  debts  were   lost  alone 
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through  the  want  of  diligence  on  his  part.  With  refer- 
ence to  some  of  the  notes,  there  was  testimony  introduced 
tending  to  prove  that  the  securities  taken,  at  the  time  of 
their  execution  and  delivery  to  plaintiif,  were  not  ac- 
counted for  by  him,  and  for  which  no  account  was  given 
upon  the  trial ;  and  further,  that  no  notice  was  ever  given 
to  defendants  that  the  notes  were  not  paid,  until  a  very 
short  time  prior  to  the  commencement  of  this  action,  and 
that  during  all  this  time  the  notes  were  in  the  possession 
of  plaintiff. 

Instructions  number  three  and  four,  asked  by  [.iaintiff, 
were  given.     They  are  as  follows : 

No.  3.  *'If  you  find  that,  by  the  terms  of  the  guaran- 
tee, defendants  are  liable  to  account  for  the  amount  of  the 
notes  in  respect  to  which  the  guarantee  was  made,  the  de- 
fendants must  show  that  they  were  discharged  by  some  act 
or  negligence  of  defendants  "  (plaintiff?) 

No.  4.  *^The  defendants  allege  their  discharge  by  rea- 
son of  the  negligence  of  plaintiff,  in  not  pursuing  his  rem- 
edy against  the  makers  of  the  respective  notes.  Under  the 
pleadings,  the  defendants  must  show,  as  to  such  notes  as 
they  seek  to  be  released,  that  the  maker  thereof  was  sol- 
vent when  the  note  came  due,  and  afterwards  became  in- 
solvent." 

By  these  instructions,  the  question  of  the  negligence  of 
plaintiff  was  submitted  to  the  jury,  and  it  is  quite  possible 
that  the  jury  returned  their  verdict  upon  the  consideration 
of  that  branch  of  the  case  alone.  It  is  not  our  province  to 
discuss  the  question  of  the  correctness  of  the  law  given  by 
th&se  instructions.  It  must  be  sufficient  to  say  that  they 
were  given  (and  probably  correctly)  and  it  was  the  duty  of 
the  jury  to  follow  them  in  the  examination  of  the  case. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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I  23    890 

I  45    481 1 

g  go         James  H.  Hamilton,  plaintiff  in  error,  v.  Martha 
-5_  679  Russ,  defendant  in  error. 

1.  A  new  trial  will  not  be  granted  for  errors  occurring  npon  the 

trial  of  a  cause  which  could  not  in  any  sense  have  been  preju- 
dicial to  the  losing  party. 

2.  Fraud.     Questions   of  fraud  are  generally   questions  of  fact^ 

and  must  be  raised,  if  at  all,  by  suitable  pleadings  alleging  such 
fraud. 

3.  Trial:    offeb  of  evidekcb.      '^In  order  to  predicate  error 

upon  the  sustaining  by  the  court  of  an  objection  to  a  question 
propounded  to  the  party's  own  witness,  the  party  must  make 
an  offer  to  prove  the  fact  or  facts  sought  to  be  elicited  by  the 
question.''      Masters  v.  Marshy  19  Neb.,  458. 

4.  Conversion.     Where,  in  an  action  against  a  sheriff  for  the 

conversion  of  corn  standing  and  growing  in  the  field,  by  a  sale 
thereof  to  satisfy  an  execution  against  a  third  party,  the  plaint- 
iff in  the  action,  by  documentary  evidence,  proves  a  complete 
chain  of  title  to  the  real  estate  from  the  government  of  the 
United  States  to  her,  and  also  that  she  was  in  possession  of  the 
land  upon  which  the  corn  was  grown,  and  raised  the  crop  and 
had  general  charge  of  its  management,  and  there  was  no  evi- 
dence tending  to  prove  that  either  the  real  estate  or  com  grow- 
ing thereon  belonged  to  the  judgment  debtor,  there  being  no 
conflict  in  the  testimony,  it  was  Held,  That  an  instruction  given 
by  the  district  court,  to  find  for  the  plaintiff  in  the  action,  was 
correct. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  Norval,  J. 

France  &  Harlan^  for  plaintiff  in  error,  cited:  Judge 
V.  Vogel,  88  Mich.,  569.  Carew  v.  Mathews,  49  Id.,  302. 
Gaviganv,  Scott,  61  Id.,  375.  Gomstockv.  Smith,  20  Id., 
844.  Thompson  v.  Loeing,  18  Neb.,  386.  Koch  v, 
Rhodes,  10  Id.,  445.     Ford  v.    WUliam^,  24  N.  Y.,  359. 

Sedgwick  &  Power,  for  defendant  in  error,  cited: 
Broadwater  v,  Jacoby,  19  Neb.,  77.  Maders  v.  Marsh, 
Id.,  462. 
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Reese,  Ch.  J. 

The  original  action  in  this  case  was  instituted  in  the 
county  court  of  York  county,  and  such  proceedings  were 
had  as  resulted  in  the  cause  being  removed  to  the  district 
court  by  appeal. 

The  petition  of  plaintiff  in  that  court^  defendant  here, 
contained  the  averment  that,  in  the  month  of  August, 
1885,  she  was  the  owner  and  in  possession  of  the  follow- 
ing described  property,  to-wit:  Twenty  acres  of  corn 
standing  in  the  field,  on  the  south-west  quarter  of  section 
seventeen,  township  eleven  north,  of  range  one  west  of  the 
sixth  P.  M.,  of  the  value  of  $200,  and  on  the  day  named 
in  the  petition,  defendant  wrongfully  obtained  possession 
of  said  property,  and  unlawfully  and  wrongfully  converted 
the  same  to  his  own  use,  to  the  damage  of  the  plaintiff  in 
the  sum  of  $200. 

Plaintiff  in  error  filed  his  answer,  by  which  he  alleged 
that,  at  the  time  mentioned  in  the  petition,  he  Mas  the 
sheriff  of  York  county;  that  a  judgment  had  formerly 
been  rendered  in  the  county  court  of  York  county  in  favor 
of  one  Mary  £.  Farmer  and  against  Robert  Ross,  who 
was  the  husband  of  defendant  in  error;  that  on  the 
1st  day  of  August,  1886,  an  execution  was  issued  thereon, 
against  the  property  of  said  Robert  Ross,  and  directed  to 
him  as  sheriff,  and  that  under  and  by  virtue  of  such  exe- 
cution, he  levied  upon  the  property  naentioned  as  the  prop- 
erty of  the  said  Robert  Ross,  and  sold  the  same,  for  the 
purpose  of  satisfying  said  execution ;  that  at  the  time  of 
such  levy  and  sale,  the  property  mentioned  in  the  plaintiff's 
petition,  was  the  property  of  the  said  Robert  Ross,  and 
subject  to  the  levy  aforesaid ;  that  for  the  purpose  of  sat- 
isfying said  execution,  he  sold  the  property,  by  virtue  of 
his  office  as  sheriff,  and  not  otherwise.  All  other  allega- 
tions of  the  petition  are  denied. 

By  her  reply,  defendant  in  error  admitted  that  plaintiff 
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in  error  was  the  sheriff  of  York  county  as  allied ;  that 
the  judgment  was  rendered  against  Robert  Koss,  and  exe- 
cution was  issued  and  delivered  to  defendant,  as  sheriff, 
and  levied  by  him  upon  the  property  described  in  the 
petition,  and  that  the  property  was  sold  thereunder.  All 
other  affirmative  allegations  of  the  answer  were  denied. 

The  cause  was  tried  to  a  jury,  who,  by  the  direction  of 
the  court,  returned  a  verdict  in  favor  of  defendant  in  error 
for  the  sum  of  $65,  that  being  the  sum  of  $60  and  inter- 
est thereon  at  seven  per  cent  from  August  30,  1885.  A 
motion  for  a  new  trial  was  made,  which  was  overruled, 
when  judgment  was  rendered  on  the  verdict. 

The  defendant  in  that  action  prosecutes  error  to  this 
court  as  plaintiff  in  error.  A  number  of  errore  are 
assigned  in  the  petition  in  error  and  briefs,  which  will  be 
noticed  in  the  order  presented. 

It  is  insisted  that  the  court  erred  in  admitting  in 
evidence  certain  deeds  and  contracts,  for  the  purpose  of 
proving  the  title  of  defendant  in  error  to  the  real  estate 
upon  which  the  corn  was  growing,  for  the  reason  that  there 
is  no  allegation  in  the  petition  that  defendant  in  error  was 
the  owner  of  the  laud  described  in  the  deed  and  contracts. 
The  petition  alleged  that  defendant  in  error  was  the  owner 
of  the  corn,  at  the  time  of  its  conversion.  While  it  is  per- 
haps true,  that  proof  of  possession  of  defendant  in  error,  at 
the  time  of  the  levy,  would  have  been  sufficient,  in  the 
abseuceof  proof  of  title,  yet,  it  being  shown  tiiat  her  husband, 
who  was  the  execution  debtor,  was  living  upon  the  real 
estate  with  her,  there  could  be  no  reasonable  objection  to 
proof  that  the  real  estate  upon  which  the  com  was  grown 
belonged  to  her.  Whether  rightfully  admitted  or  not,  any 
error  in  that  respect  would  have  been  wholly  without  prej- 
udice to  the  rights  of  plaintiff  in  error. 

It  18  claimed  that  it  was  admitted  by  plaintiff  in  error 
that  the  grantees  described  in  the  deeds  were  the  owners  of 
the  land  therein  described,  and  hence  there  was  error  in 


JANUARY  TERM,  1888.  633 

Hamilton  y.  Rosa. 

admitting  them  for  the  purpose  of  proving  the  title  of  de- 
fendant in  error.  For  this  admission  we  are  referred  to 
page  one  of  the  bill  of  exceptions.  By  this  it  is  shown  that 
upon  the  trial  the  following  occurred  :  *'  It  is  admitted 
that  in  the  year  1864  the  Burlington  &  Missouri  River 
Railroad  Company  in  Nebraska  was  the  owner  of  the  land 
in  controversy  in  this  action."  This  admission,  if  made 
by  the  plaintiff  in  error^  falls  far  short  of  admitting  the  title 
of  defendant  in  error  to  the  property,  and,  as  we  have  seen, 
it  was  proper  to  prove  such  title. 

A  number  of  objections  are  made  to  the  admission  of 
documentary  evidence,  in  the  form  of  conveyances  and 
contracts,  which  we  deem  it  hardly  worth  while  to  notice,  • 
as  they  must  all  be  disposed  of  in  the  same  way.  These, 
we  think,  tended  to  prove  the  title  of  the  real  estate  in 
defendant  in  error,  and  were  therefore  competent. 

A  number  of  questions  propounded  by  counsel  for  de- 
fendant in  error  were  objected  to  as  leading,  which  objection 
was  overruled,  and  the  ruling  of  the  court  is  assigned  for 
error.  We  have  examined  the  testimony  throughout,  and 
must  dispose  of  the  objections  by  the  general  remart 
that,  while  some  of  the  questions  were  somewhat  leading, 
yet  such  as  were  open  to  this  objection  were  preliminary  in 
their  character,  while  others  which  were  objected  to  upon 
that  ground  were  susceptible  of  being  answered  by  yes  or 
no,  but  did  not  indicate  to  the  witness  the  answer  desired. 

Plaintiff  in  error  called  as  his  own  witness,  Robert  Ross, 
the  husband  of  defendant  in  error,  and  propounded  certain 
questions  to  him,  which,  upon  objection  being  made,  were 
excluded.  The  questions  were  evidently  asked  with  a  view 
of  showing  some  kind  of  fraudulent  combination  between 
the  husband  and  wife,  yet  this  is  not  shown  by  the  record, 
and  many  of  the  questions  do  not,  within  and  of  them- 
selves, indicate  any  such  purpose.  If  not  for  that  purpose, 
it  is  difficult  to  conceive  what  the  purpose  was.  The 
district  court  was  left  entirely  in  the  dark,  as  to  the  pur- 
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))Ose  of  the  questions,  and  no  statement  was  made  which 
would  tend  to  enlighten  the  court  upon  this  point.  No- 
oflTer  of  proof  was  made^  and  under  the  rule  stated  in 
Masters  v.  Marshy  19  Neb.,  462,  and  a  number  of  decisions 
made  prior  thereto  by  this  court,  plaintiff  cannot  now 
assign  error  upon  these  rulings.  But  assuming  all  that 
might  be  claimed  for  these  interrogatories,  the  ruling  of 
the  court  was  entirely  correct,  for  the  reason  that  there  is 
nothing  in  the  pleadings  anywhere  which  would  serve  as 
a  basis  for  that  line  of  inquiry.  No  fraud  is  alleged.  Such 
allegation  was  necessary  to  admit  proof  of  the  fact.  Tamer ^ 
Fraser  &  Co.  v.  Killian,  12  Neb.,  580. 
'  It  is  insisted  that  there  was  no  evidence  introduced  to- 
sh ow  what  part  of  the  quarter  section  of  the  land  described 
in  the  petition  the  corn  was  grown  upon,  and  that  as  the 
deeds  introduced  in  evidence  by  defendant  in  error  only 
showed  her  to  be  the  owner  of  one  eighty  of  the  land,  there 
was,  therefore,  no  evidence  to  show  that  the  corn  was  grown 
upon  her  land.  Ey  an  examination  of  the  testimony,  we 
find  that  defendant  in  error  was  interrogated  directly  upon 
this  point,  and  testified  that  the  corn  was  growing  upon 
her  land.  The  deeds  and  contracts  introduced  in  evidence 
show  a  clear  chain  of  title  from  the  United  States  to  de- 
fendant in  error.  They  also  show  that  her  husband 
never  was,  at  any  time,  the  owner  of  the  land.  The  record 
shows  a  patent  from  the  United  States  to  the  Burlington 
&  Missouri  B.iver  Bail  road  Company  in  Nebraska;  a  deed 
from  the  Burlington  &  Missouri  River  Railroad  Company 
in  Nebraska  to  the  Chicago,  Burlington  &  Quiney  Rail- 
road Company,  of  all  their  lauds  granted  to  said  road  by 
the  United  States,  in  Nebraska  or  elsewhere.  Also  a  deed 
from  the  Chicago,  Burlington  &  Quiney  Railroad  Company 
to  Jane  Ross. 

In  the  brief  of  plaintiff^  in  error,  it  is  said  that  Robert 
Ross  had  resided  in  York  county,  and  lived  on  the  land  on 
which  the  corn  was  raised,  and  made  improvements  there- 
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on,  and  do  doubt  had  a  contract  from  the  railroad  company 
for  the  land,  and  assigned  it  over  to  Jane  Ross,  and  she 
obtained  a  deed  therefor  and  gave  a  contract  for  it  to 
Alexander  Ross,  son  of  Robert  Ross,  who  in  turn  sold  or 
pretended  to  sell  it  to  defendant  in  error.  That  all  these, 
transactions  clearly  show  that  the  land  pretended  to  be 
owned  by  RoV»ert  Ross^  wife,  was  held  by  her  for  the  pur- 
pose of  preventing  the  creditors  of  said  Ross  from 
securing  their  debts,  and  therefore  the  question  of  the 
ownership  of  the  property,  should  have  been  submitted 
to  the  jury.  It  was  the  duty  of  the  court  to  try  the 
case  upon  its  merits,  as  presented  by  the  pleadings.  No 
question  of  fraud  was  raised,  simply  that  of  ownership, 
and  there  was  nothing,  either  in  the  pleadings  or  evi- 
dence, which  would  justify  the  court  in  submitting  the 
question  of  fraud  to  the  jury;  and  there  is  nothing  in 
the  evidence  which  even  tended  to  prove  that  any  person, 
other  than  defendant  in  error,  was  the  owner  of  the  corn. 
There  was  no  question  of  fact,  then,  to  be  submitted  to  the 
jury. 

It  is  shown  by  the  testimony  that  defendant  in  error 
purchased  the  corn,  through  an  agent,  at  the  time  of  the 
sale  by  plaintiff  in  error,  paying  $60  therefor.  It  is  con- 
ceded by  plaintiff  in  error  that  she  had  the  right  to  do 
this,  and  that  it  was  not  necessary  that  she  should  stand 
by  and  see  the  property  sold  to  a  third  party,  at  a  sacrifice, 
before  bringing  the  action.  But  it  is  contended  that  no 
action  can  be  maintained  by  her — she  being  the  purchaser 
— as  there  is  no  proof  that  a  demand  was  made  by  her  on 
plaintiff  in  error  for  the  property  prior  to  the  sale,  or  at 
least  before  the  suit.  Upon  examination  of  the  bill  of 
exceptions  we  find  that  such  demand  was  actually  made,  as 
is  testified  to  by  the  deputy  sheriff^  who  made  the  sale. 
The  question  of  the  right  of  defendant  in  error  to  prose- 
cute this  action,  on  the  ground  of  a  failure  to  make  a  de- 
mand for  the  property,  does  not,  therefore,  arise.     We  are 
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satisfied  that  no  substantial  error  occurred  upon  the  trial, 
and  that  no  verdict  could  have  been  returned  in  favor  of 
plain  tiflF  in  error,  and  therefore  that  the  instructions  of  the 
court  to  the  jury,  to  return  a  verdict  for  the  amount 
actually  paid  for  the  corn  by  defendant  in  error,  with  in- 
terest thereon  at  seven  per  cent,  was  correct. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


John    Knorr,  plaintiff    in    error,  v.   Peerless 
Reaper  Company,  defendant  in  erroA. 

Res  Adjudicata:  estoppel.  In  an  action  npon  two  of  three 
promissory  notes  given  for  the  purchase  price  of  a  reaper  and 
mower,  it  was  shown  that  an  action  had  been  brought  npon  the 
other  of  said  notes  by  the  plaintiff  against  the  defendant,  and  that 
in  that  case  the  defendant  had  answered,  alleging  a  breach  of  war- 
ranty in  the  sale  of  the  machine  on  the  part  of  the  plaintiff,  dam- 
ages arising  therefrom,  and  that  two  other  notes, negotiable  in  form 
(being  the  ones  sued  on  in  this  case),  had  been  executed  and  de- 
livered to  the  plaintiff.  The  trial  in  that  case  resulted  in  a 
judgment  in  favor  of  the  defendant  for  a  sum  equal  to  the  pur- 
chase price  of  the  machine.  It  was  Held,  Firsl^  That  such  an 
adjudication  was  not  a  bar  to  the  plaintiff's  right  to  recover  on 
the  two  notes  sued  on  in  this  action.  Second,  That  in  an  action 
upon  the  remaining  two  notes,  the  judgment  in  the  former 
action  estops  the  defendant  fix)m  setting  up  in  defense  any 
breach  of  the  contract  upon  the  plaintiff's  part. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  Norval,  J. 

Sedgwick  &  Power ^  for  plaintiff  in  error,  cited :  Baxter 
t.  Aubrey,  1  N.  W.  R.,  898.  Wells  Res  Adjudicata,  189, 
191.     Aultman  v.  Mount,  62  Iowa,  674. 
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France  &  Harlan,  for  defendant  in  error,  cited :  Wells 
Eles  Adjudicata,  120.  Taylor  v.  Chambera,  1  Iowa,  124. 
Freeman  Judgments,  Sees.  256,  259.  Eastman  v.  Cooper, 
15  Pick.,  276.  2  Greenleaf  Ev.,  Sec.  524.  McDonald  v. 
Gregory^  41  Iowa,  513.  Doty  v.  Brown,  4  N.  Y.,  71. 
Gieser  v.  Farmer,  27  Minn.,  428.  Thompson  v,  Myrioh, 
24  Minn.,  4     Ndson  v.  Bevins,  19  Neb.,  '^IS. 

Reese,  Ch.  J. 

The  original  action  in  this  case  was  founded  upon  two 
promissory  notes,  executed  by  plaintiff  in  error  to  defend- 
ant in  error,  dated  July  5,  1880,  one  for  $46,  due  on  the 
first  day  of  November,  1882,  and  one  for  $50,  due  on 
the  first  day  of  November,  1883,  each  bearing  interest  at 
ten  per  cent. 

The  answer  admitted  the  execution  and  delivery  of  the 
notes  declared  upon,  and  alleged  as  a  defense  thereto 
that  said  notes  were  given  as  a  part  of  the  purchase  price 
of  a  reaper  and  mower,  sold  by  defendant  in  error  to 
plaintiff  in  error  for  $145,  for  which  three  promissory 
notes  were  given,  two  of  which  were  the  notes  described 
in  the  petition.  It  is  alleged  that,  at  the  time  of  the  pur- 
chase of  the  reaper,  defendant  in  error  warranted  the 
same  to  be  a  good  machine,  constructed  of  good  material, 
well  adapted  to  the  use  for  which  it  was  designed,  and  that 
it  would  perform  good  work  as  such  reaper  and  mower  ; 
that  plaintiff  in  error  relied  upon  these  representations  and 
warranty  in  making  the  purchase,  but  that  the  machine 
failed  to  perform  as  warranted,  and  was,  in  fact,  worthless ; 
that  afterwards  a  new  contract  was  made  between  plaintiff 
and  defendant,  by  which  it  was  agreed  that  defendant  in 
error  should  repair  the  machine,  replacing  the  defective 
parts,  and  substituting  good  material  therefor ;  in  short, 
make  the  machine  fully  comply  with  the  terms  of  th^ 
original  warranty;  that  in  case  it  failed,  the  damages  which 
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had   been  sustained  by  plaintiff  in  errror^  amounting  to 
§100,  as  claimed  by  him,  should  be  paid,  together  with  all 
damages  sustained  under  the  second  agreement,  and  $10, 
advanced  for  freight ;  that  the  notes  should  be  returned  to 
him,  and  the  machine  returned  to  defendant  in  error;  that 
upon  the  second  trial  the  machine  proved  to  be  worthless, 
of  which  defendant  in  error  had  notice,  and   plaintiff  in 
error  offered  to  return  the  same  to  defendant  in  error,  and 
demanded  the  return  of  his  notes.     It  is  further  alleged 
that  the  consideration   for  the   notes   had  wholly  failed, 
wherefore  plaintiff  in  error  demanded  judgment  for  costs. 
Defendant  in  error,  for  reply  to  the  answer  of  plaintiff 
in  error,  alleged  that,  on  the  15th  day  of  April,  1885, 
during  the  April  term  of  the  district  court,  in  an  action 
then  pending  therein    between  plaintiff   and  defendant, 
which  was  instituted  upon  the  other  note  referred  to  as 
having  been  given  for  the  machine,  plaintiff  in  error  set 
up  as  a  defense  to  that  action  the  same  cause  of  defense  as 
that  set  forth  in  his  answer  in  this  case,  which  answer 
in  the  previous  case  was  copied   into  and  made  a  part  of 
the  reply.     That  answer  need  not  be  here  set  out  in  full. 
It  must  be  sufficient  to  say  that,  in  all  essential  respects,  it 
was  substantially  the  same  as  the  answer  in  this  case,  with 
the  exception  that  affirmaHve  relief  was  demanded  upon 
the  alleged  cause  of  action  in  favor  of  plaintiff  in  error, 
growing  out  of  the  damages  sustained  by  him  by  reason 
of  the  failure  of  the   machine  to  perform  as  warranted. 
The  prayer  of  the  petition  was  for  judgment  against  de- 
fendant in  error  for  the  sum  of  $  105.     The  verdict  in  that 
case  was  in  favor  of  plaintiff  in  error,  and  the  amount  of 
damages  found  by  the  jury  in  his  favor  was  $209.55,  but 
upon  motion  for  a  new  trial  the  verdict  was  found  to  be 
excessive,  and  plaintiff  was  required  to  remit  therefrom 
$64.55,  leaving  the  verdict  to  stand,  in  favor  of  plaintiff 
in  error,  for   $145.     The  remittitur   was  filed,  and   the 
plaintiff  in  error  recovered  a  judgment  for  $145,  together 
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with  the  costs  of  the  suit.  The  judgment  in  that  case  was 
pleaded  by  defendaut  in  error  as  a  bar  to  the  defense  set 
up  by  the  answer. 

Upon  a  trial  in  this  case  the  pleadings  and  judgment  in 
the  former  case  were  put  in  evidence.  It  was  admitted 
that  the  former  case  was  between  the  same  parties  to  the 
reconl;  as  in  this  case;  that  the  notes  described  in  plaint- 
iff's petition  were  given  in  the  same  transaction  as  the 
note  described  in  the  former  case,  and  for  the  same  machine. 
It  is  also  shown  that,  at  the  time  of  the  trial  in  the  former 
case,  defendant  in  error  had  the  notes  in  its  possession,  and 
which  fact  was  then  established  by  proof.  After  the  close 
of  the  testimony  the  court  instructed  the  jury  to  return  a 
verdict  in  favor  of  defendant  in  error  for  the  amount  of 
the  principal  and  interest  of  the  notes  described  in  the 
petition.  A  motion  for  a  new  trial  was  filed  by  plaintiff 
in  error,  which  was  overruled,  and  a  judgment  rendered  in 
favor  of  defendant  in  error,  upon  the  verdict  returned  in 
obedience  to  the  instructions  of  the  court.  Plaintiff  in 
error  brings  the  cause  to  this  court  by  proceedings  in  error. 

The  only  question  presented  by  the  record  is,  as  to  the 
effect  of  the  adjudication  in  the  former  suit.  Each  party 
seems  to  insist  that  the  result  of  that  trial  must  be  taken 
as  final,  in  his  behalf.  We  think  it  quite  probable,  under 
the  authorities  cited,  that  had  the  sole  question  presented 
in  the  other  case  been  that  of  the  failure  of  the  considera- 
tion of  the  note,  it  might  have  been  treated  in  this  case  as 
an  adjudication  in  favor  of  plaintiff  in  error,  upon  the 
merits  of  this  case.  But  upon  an  examination  of  the  an- 
swer presented  in  that  case,  we  find,  not  only  the  allegations 
contained  in  the  answer  in  this  case,  but  also  a  prayer  for 
affirmative  relief,  which  was  granted.  The  amount  of 
damages  awarded  by  the  court  was  equal  to  the  purchase 
price  of  the  machine.  In  that  answer  we  find  the  follow- 
ing allegation :  ^^Tlie  defendant  says  that  two  of  said  notes, 
to-wit,  one  for  |45  and  one  for  $50,  with  interest  on  both 
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notes  from  July  5^  1880,  are  negotiable  notes,  and  are  now 
outstanding,  and  that  plaintiff  has  either  sold  the  said  notes 
and  received  the  proceeds  thereof,  or  the  said  plaintiff  now 
holds  the  said  notes  against  this  defendant/'  The  action 
being  upon  a  note  for  (50,  it  was,  of  course,  canceled  by 
that  suit.  If  the  verdict  of  the  jury,  to  the  extent  of  the 
amount  for  which  judgment  was  allowed,  was  founded  upon 
the  matter  of  damages  alone,  by  the  breach  of  warranty, 
the  judgment,  added  to  the  amount  of  the  note  and  its  in* 
terest,  would  be  a  finding  in  favor  of  plahntiff  in  error  to 
the  extent  of  over  $200,  as  he  received  an  affirmative  judg- 
ment for  $145.  But,  in  any  event,  the  actual  recovery  in 
favor  of  plaintiff  in  error  was  the  $146.  Whi'e  it  is  true 
that  the  testimony  in  that  case  is  not  all  certified  to  this 
court  in  the  case  at  bar,  yet  it  can  hardly  be  supposed  that, 
under  the  rule  stated  in  AuliTnan  v.  Stout,  15  Neb.,  686, 
this  amount  of  damages  could  have  been  allowed,  without 
taking  into  consideration  the  fact  that  these  notes  were 
outstanding,  and  were  to  be  paid  by  plaintiff  in  error. 
The  defenses  in  both  cases  were  not  simply  a  failure  of  con- 
sideration, but  they  were  based  upon  a  breach  of  warranty 
in  the  sale  of  the  reaper.  Had  plaintiff  in  error  brought 
an  independent  action  for  damages  growing  out  of  the 
breach  of  warranty  in  the  sale  of  the  reaper,  and  recovered 
his  damages,  which  he  might  have  done,  we  think  it  could 
not  be  doubted  that  such  action  would  bar  his  right  to 
plead  such  breach  ot  warranty  in  this  case.  McDonald  v, 
Gregoiyy  41  Iowa,  513.  A  careful  examination  of  the 
answer  filed  in  the  suit  upon  the  first  note  to  mature,  it 
seems  to  us,  can  result  in  no  other  conclusion  than  that  it 
was  a  count  for  damages,  by  reason  of  a  breach  of  war- 
ranty, which  incidentally  presented  the  defense  of  failure 
of  consideration.  The  contract  out  of  which  the  indebt- 
edness arose  was  one  and  indivisible.  It  was  entered 
into  at  one  time,  between  the  plaintiff  on  the  one  hand,  and 
defendant  on  the  other,  and  upon  one  consideration.    Plaint- 
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iff  in  error's  right  of  action  upon  it  was  also  indivisible. 
He  could  not  maintain  a  cross  action  in- the  former  case  for 
his  damages  by  reason  of  the  breach  of  warranty,  plead  the 
execution  of  the  other  notes  and  his  indebtedness  thereon, 
recover  damages  to  the  full  amount  of  his  whole  indebted* 
ness,  upon  the  theory  that  the  notes  outstanding  were  nego- 
tiable, and  would  have  to  be  paid,  and  again,  in  this  action^ 
maintain  the  same  defense.  In  this  particular  his  rights 
were  adjudicated  by  the  former  action.  Oeiaer  Threshing 
Machine  Co,  v.  Farmer^  27  Minn.,  428. 

We  think  tlie  instruction  to  the  jury  was  correct,  and 
the  judgment  of  the  district  court  will  therefore  be  affirmed* 

Judgment  affibmed* 

The  other  judges  concur. 


State  of  Nebraska,  ex  bel.  Edwin  Hebshisheb,  y. 
M.  P.  KiNKAiD,  Judge. 

1.  Mandamus  is  not  a  proceeding  to  correct  errors,  bnt  to  compel 
action,  and  'will  not  be  granted  in  any  case  where  there  is  a 
plain  and  adequate  remedy  at  law. 

3.  Attachment:  beplevin.  Where  a  sherifif  had  leyied  certain 
attachments  npon  goods  of  a  debtor,  the  aggregate  amount  of  tha 
attachments  being  abont  $3,617,  and  the  goods  were  taken  from 
him  in  an  action  of  replevin,  and  on  the  trial  of  the  latter  action 
a  verdict  was  retnmed  in  his  favor  in  the  sum  of  $4,000,  HM^ 
That  the  value  of  the  interest  of  the  sheriff  in  the  goods  was  thfr 
amount  of  the  attachments,  with  interest  thereon,  and  costs,  and 
that  the  court  had  authority  to  require  him  to  remit  the  excess. 

Obiginal  application  for  mandamus. 

JMley  &  Benedict,  for  relator,  cited  :    Brown  v.  Jonea,  & 
Nev.,  374.     Stqppaoher  v.  Eeneau,  25  Miss.,  114.     Moore 
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V.  Devoly  14  Iowa,  112.  Wells  Questions,  Law,  and  Fact, 
15.  Uoyd  V.  Brinck,  35  Tex.,  1.  High  Ex.  Lie^.  Rem., 
See.  235.  Williams  v.  Saunders^  5  Cold.,  81.  Ex  parte 
Bradstreet,  7  Pet.,  684.  U.  S.  v.  Petera,  6  Craiioh,  115. 
Haight  v.  Turner^  2  Johns.,  371.  Manor  t>.  JUcCall,  5 
Oa.,  522.     State  v.  Judge,  13  La.  Ann.,  481. 

Jf.  P.  Kinkaid^  pro  «e,  cited :  People  v.  Judges^  20 
Wend.,  658.  Ex  parte  Hoyt,  13  Peters,  279.  Ex  parte 
Whitney,  Id.,  404.     High  Ex.  Leg.  Rem.,  Sec  188. 

Maxwell,  J. 

This  is  an  application  for  a  mandamas  against  the  judge 
of  the  twelfth  district.  The  relator  alleges  in  the  petition, 
"That  the  defendant  above  named  was,  during  the  year 
1887,  and  now  is,  the  judge  of  the  12tb  judicial  district  of 
the  state  of  Nebraska,  in  which  is  situated  the  county  of 
Holt,  in  said  state. 

"2d,  That  on  or  about  the  28d  day  of  April,  a.d.  1887, 
one  Ben.  6.  Collins  commenced  an  action  in  replevin  in 
the  district  court  of  said  Holt  county,  Nebraska,  against  this 
plaintiff,  to  recover  the  possession  of  certain  goods  and 
chattels  described  in  his  petition,  the  same  being  the  goods 
and  chattels  in  controversy  in  said  action. 

"8d,  That  an  order  of  replevin  was  issued  in  favor  of 
said  Ben.  G.  Collinb,  and  all  the  goods  and  chattels  in  con- 
troversy were  taken  on  said  order  of  replevin  by  the  coro- 
ner of  Holt  county,  and  placed  in  the  possession  of  the  said 
Ben.  G.  Collins. 

"  4th,  That  during  the  year  1887,  the  plaintiff  was  the 
sheriff  of  Holt  county,  Nebraska,  having  been  duly  elected 
and  qualified  as  required  by  statute,  and  was  exercising 
said  office  therein. 

'^  6th,  That  at  the  time  of  the  beginning  of  said  action 
by  Ben.  G.  Collins,  plaintiff,  as  the  sheriff  of  Holt  county, 
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held  such  goods  and  chattels  oq  certain  writs  of  attachment 
issued  and  levied  upon  the  property  in  controversy,  as  the 
property  of  one  Phillip  Bulfer,  in  favor  of  the  said  R.  L. 
McDonald  &  Co.,  W.  E.  Higman  &  Co.,  W.  L.  Parotte 
<fe  Co.,  D.  M.  Steele  &  Co.,  V.  N.  Gibson,  and  H.  C. 
Fischer,  said  attachments  and  the  costs  thereon  accrued 
aggregating  in  the  sum  of  $4,000  and  over. 

'^  6tl),  That  the  plaintiff  filed  in  said  court  his  answer, 
setting  forth  the  fact  that  he  was  sheriff,  and  held  such 
goods  on  said  writs  of  attachment,  and  the  further  fact 
that  the  goods  were,  at  the  time  the  said  attachments  were 
levied,  the  goods  and  chattels  belonging  to  the  said  Phillip 
Bulfer,  and  subject  to  levy  and  sale  for  the  satisfaction  of 
said  writs  of  attachment,  and  that  the  said  pretended  trans- 
fer by  the  said  Phillip  Bulfer  to  the  plaintiff  in  said  action, 
Ben.  G.  Collins,  was  made  in  fraud  of  the  creditors  of  the 
said  Phillip  Bulfer,  and  with  full  knowledge  on  the  part 
of  the  said  Ben.  G.  Collins. 

''  7th,  That  the  said  allegations  of  the  answer  so  filed  by 
this  plaintiff  in  said  action  in  the  district  court,  were,  on 
trial  of  said  cause  before  Honorable  M.  P.  Kinkaid,  judge 
of  said  court,  defendant  herein,  on  the  26th  day  of  August, 
1887,  conclusively  established  by  a  preponderance  of  the 
evidence  taken  at  said  time,  as  will  appear  from  the  tran- 
script of  said  proceedings  filed  herewith. 

''8tb,  That  the  issues  in  said  action  were  duly  joined, 
and  said  cause  brought  on  for  trial  before  said  M.  P.  Kin- 
kaid, judge  as  aforesaid,  with  a  jury,  in  said  court,  on  the 
26th  day  of  August,  1887,  and  after  a  full  hearing  by  the 
jury  of  the  testimony  produced,  and  being  instructed  by 
the  court  as  to  the  law,  said  jury  relumed  into  open  court 
a  verdict,  as  follows :  *  We,  the  jury  in  this  case,  being 
duly  empaneled  and  sworn  in  the  above  entitled  cause, 
do  find  and  say  that,  at  the  commencement  of  this  action 
the  right  of  possession  of  the  property  in  controversy  was 
in  the  defendant,  and  we  find  the  value  of  said  property  at 


644      SUPREME  COURT  OF  NEBRASKA, 

state  y.  Kinkaid. 

this  time  to  be  of  the  sum  of  $4,000,  and  we  find  the  value 
of  the  defendant's  possession  at  the  commencement  of  this 
action  to  be  the  sum  of  $4,000,  and  we  assess  his  damages 
for  the  wrongful  detention  of  said  property  in  the  sum  of 
one  cent/ 

"9th.  That  on  the  29th  day  of  August,  1887,  Ben.  G. 
Collins,  the  plaintiff  aforesaid,  filed  in  said  court  his  mo- 
tion for  a  new  trial  of  said  cause,  which  motion  was  heard 
before  his  honor,  M.  P.  Kinkaid,  judge  of  said  court,  on 
the  14th  day  of  Nov.,  1887,  at  which  time  said  court, 
after  having  considered  said  motion,  and  acting  entirely 
upon  the  second,  third,  fourth,  fifth,  and  sixth  paragraphs 
of  said  motion,  did  overrule  the  said  motion,  with  the 
following  proviso:  Provided,  however.  That  the  defend- 
ant shall  remit  the  sum  of  $1,000  from  the  verdict  in 
this  case  within  twenty  days  from  said  date,  otherwise  the 
motion  for  a  new  trial  will  be  sustained. 

"10th,  That  the  order  of  said  court,  so  made  on  the 
14th  day  of  November,  1887,  requiring  of  this  plaintiff 
to  remit  the  sum  of  $1,000  from  said  verdict,  was  made 
without  any  authority  of  law,  and  contrary  to  any  author- 
ity given  to  the  court  acting  upon  the  motion  for  a  new 
trial,  and  was  made  in  violation  of  all  the  known  rules  of 
law  governing  courts  in  granting  a  new  trial,  for  the  fol- 
lowing reasons : " 

The  reasons  are  set  out  at  length,  wherein  it  is  claimed 
that  the  defendant  had  no  authority  to  order  the  plaintiff 
to  remit  $1,000  from  the  verdict,  and  it  is  claimed  that 
it  was  the  duty  of  the  judge  to  render  judgment  on  such 
verdict.  The  record  shows  that  the  verdict  was  set  aside 
December  6,  1887,  and  a  new  trial  granted. 

Complaint  is  also  made  that,  on  the  19th  of  December 
last,  and  after  the  defendant  had  set  the  verdict  aside  and 
granted  a  new  trial,  the  relator  announced  himself  ready 
for  trial,  and  insisted  in  proceeding  with  said  cause,  but 
the  defendant,  on  the  motion   and  affidavit  of  one  Chap- 
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man,  an  attorney  for  Collins,  continued  the  ease,  by  reason 
of  which  continuance  the  relator  has  been  deprived  of  the 
testimony  of  certain  material  witnesses  whose  present 
whereabouts  is  to  the  relator  unknown.  There  are  other 
allegations  in  the  petition  to  which  it  is  unnecessary  to 
refer.  The  prayer  is,  that  the  defendant  be  required  to 
enter  judgment  upon  the  verdict,  and  for  such  other  re- 
lief as  is  just  and  equitable. 

The  defendant,  in  the  fourth  and  fifth  paragraphs  of  his 
answer,  alleges  that,  '^  Relator  should  in  law  be  estopped 
from  asking  the  relief  herein  prayed  for — for  it  was  at  the 
special  instance  and  request  of  relator  that  the  conditional 
order  for  a  new  trial,  in  the  action  described  by  relator, 
was  granted — for  that  while  the  motion  for  said  new  trial 
was  being  held  under  advisement  by  the  court,  respond- 
ent presiding,  it  was  conceded  by  relator,  by  his  duly 
authorized  attorneys  of  record,  that  the  finding  of  the 
jury  in  their  verdict  of  the  value  of  the  property  in- 
volved was  based  upon  the  testimony  of  witness  E.  W. 
Adams,  called  by  relator  in  said  action,  the  said  witness 
having  sworn  he  had  made  a  calculation  of  the  value  of 
the  said  chattels  from  an  invoice  book,  mnde  an  exhibit 
but  never  oflTered  in  evidence,  read  to  or  inspected  by  the 
jury,  and  it  was  agreed  by  counsel  on  both  sides  in  said 
action  that  said  witness  had  made  a  mistake  in  said  calcu- 
lation of  several  hundred  dollars  in  favor  of  relator,  and 
that  the  plaintiff  in  said  replevin  action  was  entitled  to  a 
new  trial  on  that  ground;  and  then  and  there,  during  the 
term  of  said  district  court  of  Holt  county,  M.  F.  Harring- 
ton, Esq.,  one  of  the  attorneys  of  record  for  the  relator  in 
said  action,  in  behalf  of  relator,  specially  requested 
respondent,  as  such  presiding  judge,  to  make  just  such  a 
conditional  order  for  such  new  trial  as  was  made,  allowing 
relator  to  make  the  remittitur  if  he  should  so  conclude 
and  thus  avoid  a  new  trial,  if  such  remittitur  were  made; 
whereupon  said  order  was  made  precisely  as  requested  by 
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relator;  but  the  amount  of  such  remittitur  had  not  been 
mentioned  or  agreed  upon  by  the  court,  and  it  is  over  the 
amount  of  the  remittitur  so  fixed  that  this  litigation 
arises.  And  a  new  trial  was  granted  for  the  further  rea- 
sons in  said  action,  because  the  verdict  of  the  jury  was 
against  the  weight  of  the  evidence,  both  as  to  the  value 
of  the  chattels  involved  and  the  value  of  the  relator's  in- 
terest therein,  said  amounts  being  larger  than  the  evidence 
would  warrant;  and  on  account  of  a  false  assumption  of 
fact  in  an  instruction  asked  by  relator  and  given  by  the 
court,  the  same  stating  the  value  of  relator's  interest  at  a 
higher  amount  than  the  evidence  even  tended  to  show  it 
to  be. 

'^  Respondent,  further  answering  the  petition  and  appli- 
cation of  relator,  avers  that  the  wrongs  of  which  relator 
complains  are  involved  in  the  action  of  respondent  on  the 
disposition  of  a  motion  for  a  new  trial,  when  respondent 
was  presiding  judge  of  the  district  court  of  Holt  county, 
and  the  acts  of  respondent  therein,  and  of  which  relator 
complains,  were  done  and  took  place  in  the  exercise  and 
performance  of  a  judicial  discretion ;  and  what  respondent 
then  did  and  refused  to  do,  the  relief  he  granted  and  the 
relief  he  denied,  was  in  the  exercise  of  a  judicial  discre- 
tion and  was  a  judicial  act  performed  to  the  best  of  re- 
spondent's ability,  and  mandamus  is  not  a  proper  remedy 
to  determine  the  correctness  of  the  rulings  and  decision  of 
respondent  as  such  presiding  judge  in  the  premises.'' 

A  transcript  of  what  purports  to  be  a  bill  of  exceptions 
is  attached  to  the  petition.  It  is  certified  by  the  ste- 
nographer of  the  12th  district,  and  by  the  oath  of  an  attor- 
ney, but  is  not  signed  or  certified  by  the  defendant,  who 
presided  at  the  trial  of  the  case.  It  can  not,  therefore,  be 
considered. 

In  the  answer  of  the  relator,  Hershisher,  in  the  case  of 
Ben.  G.  Collins  against  him,  we  find  the  amount  of  his 
attachment  liens  stated  at  "about  the  sum  of  $3,517,"  the 
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exact  amount  of  several  of  the  claims  not  being  given. 
The  amount  of  the  verdict  was  somewhat  in  excess  of  the 
attachment  claims,  interest  thereon,  and  costs. 

The  attorney  for  Collins  filed  a  motion  for  a  new  trial, 
which  contains  twenty-seven  assignments  of  error,  the 
second  and  third  grounds  of  which  are,  that  the  verdict  is 
excessive.  On  the  face  of  the  record,  therefore,  the  ver- 
dict was  somewhat  excessive,  and  the  court  was  justified 
in  requiring  the  relator  to  remit  such  excess.  Whether 
$1,000  was  too  large  a  sum  to  be  remitted  we  cannot  de- 
termine, as  the  evidence  is  not  before  us. 

In  addition  to  this,  mandamus  is  not  a  proceeding  to 
correct  errors,  but  to  compel  action,  and  the  writ  cannot  be 
invoked  in  any  case  where  the  relator  has  a  plain  and  ade- 
quate remedy  at  law.     The  writ  must  therefore  be  denied. 

It  appears  from  the  record  that,  on  the  14th  day  of 
November,  1887,  the motionforanew  trial  in  thecaseof  Col- 
lins against  Hershisher  was  sustained,  unless  the  defendant 
in  that  case  should  remit  $1,000  from  the  verdict;  that 
the  attorney  for  the  relator  thereupon  requested  the  court 
stenographer  to  prepare  a  transcript  of  the  oral  proceed- 
ings of  the  trial;  and  on  the  5th  of  December,  1887,  he  wrote 
to  such  stenographer,  asking  him  to  prepare  such  report 
as  speedily  as  possible;  that  on  the  6th  of  December,  1887, 
a  new  trial  was  granted  absolutely.  It  also  appears  from 
the  stenographer's  written  statement,  that,  from  pressure 
of  business  and  other  causes,  he  had  been  unable  to  prepare 
the  bill  of  exceptions  within  the  time  required.  The  re- 
port was  not  prepared  until  some  time  in  February,  1888, 
on  the  22d  day  of  which  month  it  was  submitted  to  the 
attorney  of  Collins,  who  objected  to  it  as  not  having  been 
received  within  the  time  required  by  the  order  of  the  court. 
There  is  also  a  notice  in  the  record  that  the  bill  would  be 
presented  to  the  defendant  for  his  approval  and  signature  on 
the  27th  of  that  month.  Whether  the  bill  was  so  presented 
or  not  does  not  appear,  but  if  the  affidavits  filed  on  behalf 
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of  the  relator  are  true,  the  delay  has  been  on  the  part  of  the 
stenographer  and  is  not  the  fault  of  the  relator  or  his  at- 
torneys. And  no  doubt  if  the  bill  is  presented  to  the 
defendaot  he  will  duly  sign  and  certify  the  same.  The 
writ  must  be  denied  and  the  action  dismissed. 

Judgment  aooordingly. 
The  other  judges  concur. 


William  J.  Yates,  plaintiff  in  error,  v.  Martin 
E.  Kinney,  defendant  in  error. 

1.  Bill  of  Exceptions.     Objections  to  matters  of  form  in  a  bill 

of  exceptions^  by  which  it  is  sought  to  quash  the  bill,  must  be 
made  within  a  reasonable  time  after  the  bill  is  filed  in  the 
appellate  court ;  and  where  not  made  for  more  than  a  year  after 
the  filing  of  the  transcript,  and  after  the  case  is  set  for  trial 
and  the  plaintiff  has  prepared  and  printed  his  briefs  on  the  main 
issue,  such  objections  will  be  deemed  to  be  waived. 

2.    :    SETTLEMENT.     Where  an  original  bill  of  exceptions  is 

sent  by  the  clerk  of  a  district  court  to  the  snpreme  court,  it  is 
his  duty  to  certify  the  same ;  but  this  objection  may  be  waived 
by  the  parties,  and  will  be  deemed  to  be  waived  where  the  bill 
is  treated  by  the  adverse  party  as  perfect,  either  by  affirmative 
acts  or  long  acquiescence. 

8.  Trial:  instructions  to  juby.  The  act  of  1875,  relating  to 
instructions  to  juries,  requires  all  instructions  to  be  in  writing 
and  filed  with  the  clerk  before  being  given  to  the  jury,  unless 
the  writing  is  waived,  etc.  Even  if  delivered  orally,  the  stat- 
utes seem  to  require  them  to  be  reduced  to  writing  and  filed 
with  the  clerk  before  the  case  is  finally  submitted,  in  order  that 
exceptions  may  be  taken  by  either  party,  if  desired,  and  that  the 
jury  may  have  the  benefit  of  such  instructions  in  considering 
their  verdict. 

4»  :  ORAL  INSTRUCTIONS.  "Where  instructions  were  deliv- 
ered orally  and  reduced  to  writing  by  the  stenographic  reporter, 
and  inserted  in  the  bill  of  exceptions,  but  not  certified  by  the 
judge.  Held  J  That  a  motion  to  strike  them  out  of  a  bill  would  be 
sustained. 
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Motion  to  quash  and  strike  out  part  of  bill  of  excep- 
tions. 

J".  P.  MauUy  for  the  motion. 

O.  P.  Mason  and  C  E.  Magoon,  contra. 

Maxwell,  J. 

This  is  a  motion  to  quash  the  bill  of  exceptions  in  this 
<»se,  for  the  following  reasons : 

"  1st.  At  the  time  the  attorney  for  the  plaintiff  in  error 
presented  the  said  bill  of  exceptions  to  the  attorney  of  the 
defendant  in  error,  there  was  not  attached  thereto  the  mo- 
tion for  an  extension  of  time  within  which  to  submit  the 
same ;  nor  the  affidavit  in  support  of  the  motion,  nor  the 
order  of  the  court  granting  said  extension,  and  neither  the 
defendant  in  error  nor  his  attorney  knew  of  said  extension, 
and  were  not  informed  of  the  same;  and  they  had  no 
notice  of  the  presentation  of  the  bill  to  the  judge  for  settle- 
ment and  his  signature,  all  of  which  appears  by  the  record 
and  the  affidavit  of  Jno.  P.  Maule,  hereto  attacheil. 

*'  2d.  The  bill  was  not  presented  to  the  judge,  nor 
signed  by  him  within  the  time  required  by  law. 

"  3d.  The  judge  being  absent,  the  bill  should  have  been 
settled  by  the  clerk  of  the  district  court  of  Fillmore 
county. 

**4th.  The  bill  is  not  certified  by  the  clerk  of  said 
oourt  as  being  a  copy  of  the  original  bill,  neither  is  it 
certified  as  being  the  original  bill — in  fact  there  is  no 
certificate  in  the  record  by  the  clerk  about  a  bill  of 
exceptions." 

The  transcript  and  bill  of  exceptions  were  filed  in  this 
•court  February  11, 1887,  and  this  motion  was  filed  on  Febru- 
ary 21,1888,  more  than  one  year  after  the  filing  of  the  case. 
In  a  number  of  cases  decided  by  this  court,  it  has  been  held 
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that  objections  to  a  bill  of  exceptions  must  be  made  at  the 
earliest  opportunity,  otherwise  they  will  be  waived.  In 
this  state,  where  all  the  oral  proceedings  in  the  district 
courts  are  taken  down  by  short-hand  reporters,  and  bills 
of  exceptions  prepared  from  such  stenographic  reports,  the 
probabilities  are  that  bills  of  exceptions  thus  prepared  will 
be  substantially  correct.  Indeed,  in  a  majority  of  the  cases 
brought  into  this  court,  but  trifling  amendments  have  been 
made  to  the  bills  thus  prepared  by  such  reporters.  All 
presumptions,  therefore,  are  in  favor  of  a  bill  of  excep- 
tions duly  signed  by  the  judge.  Where,  however,  a  party 
intends  to  raise  objections  to  some  matter  of  form  connected 
with  the  preparation  of  a  bill,  he  should  file  his  objection 
within  a  reasonable  time,  and  before  the  adverse  party  has 
been  pt^rmitted  to  incur  the  expense  of  preparing  and 
printing  a  brief  relating  to  the  merits  of  the  controversy. 
Good  faith  requires  this,  and  that  objections  to  the  form 
of  the  bill  not  thus  raised,  shall  be  considered  as  waived. 
The  objections  to  the  preparation  and  signing  of  the  bill, 
not  having  been  made  until  more  than  a  year  from  the  date 
of  filing  the  transcript  in  this  court,  and  after  the  case  was 
set  down  for  hearing,  and  the  plaintiff  in  error  had  pre- 
pared and  printed  his  briefs,  come  too  late  and  are  therefore 
waived. 

In  a  number  of  cases  this  court  has  held  that,  where  the 
original  bill  of  exceptions  is  used  in  the  supreme  court,  it 
must  be  certified  by  the  clerk  of  the  district  court.  Flvifin 
V.  Jordan,  17  Neb.,  520.  Hogan  v,  O'Nid,  17  Id.,  642. 
AuUmanv.  Patterson,  14  Id.,  57.  This  provision,  how- 
ever, may  be  waived  by  the  parties,  either  by  acts  that  rec- 
ognize  the  validity  of  the  bill,  or  by  great  delay  in  raising 
the  objections,  and  a  delay  of  a  year  in  raising  the  ob- 
jections would  seem  to  be  such  waiver.  The  objections, 
therefore,  come  too  late,  and  must  be  overruled. 

2d.  The  defendant  moves  to  strike  out  of  the  bill  of  ex- 
ceptions the  matter  contained  on  pages  17,  18,  and  19,  the 
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same  purporting  to  be  the  instructions  of  the  court,  for  the 
following  reasons : 

"1st.  There  is  no  certificate  of  the  reporter  that  the 
same  are  the  instructions  of  the  court. 

"  2d.  There  is  do  certificate  of  the  judge  that  the  same 
are  the  instructions  of  the  court,  and  they  are  not  ordered 
to  be  made  a  part  of  the  record  in  this  case.^' 

The  certificate  of  the  judge  is  as  follows : 

}. 

"  I  hereby  certify  that  the  above  contains  all  the  evi- 
dence and  testimony  offered  or  produced  by  either  party  to 
this  action,  together  with  the  objections  made  to  the  intro- 
duction thereof,  the  rulings  of  the  court  thereon,  and  the 
exceptions  thereto,  and  that  the  same  is  contained  in  fore- 
going printed  pages,  numbered  from  1  to  29,  inclusive, 
and  on  request  of  defendant  same  is  directed  to  be  made  a 
part  of  the  record  herein ;  and  I  further  certify  same  was 
received  at  my  home  during  my  absence,  on  Aug.  28  or 
24, 1886. 

"Sept.  6,  1886.  W.  H.  Morris,  Judge:' 

It  will  be  observed  that  the  instructions  of  the  court  are 
not  referred  to  in  this  certificate.  It  appears  from  the 
bill  of  exceptions  that,  by  consent  of  parties  in  open  court, 
the  jury  were  instructed  orally,  and  the  instructions  were 
ordered  to  be  made  a  part  of  the  record.  They  are  not 
certified,  however,  in  the  record,  but  what  purports  to  be 
the  instructions  of  the  court  are  set  out  in  the  bill  of  ex- 
ceptions. 

Our  statute  in  regard  to  instructions  is  as  follows:  "It 
shall  be  the  duty  of  the  judges  of  the  several  district 
courts,  in  all  cases,  both  civil  and  criminal,  to  reduce  their 
charge  or  instructions  to  the  jury  to  writing,  before  giving 
the  same  to  the  jury,  unless  the  so  giving  of  the  same  is 
waived  by  the  counsel  in  the  case  in  open  court,  and  so 
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entered  lu  the  record  of  said  case;  and  either  party  may 
request  instructions  to  the  jury  on  points  of  law,  which 
shall  be  given  or  refused  by  the  court;  all  instructions 
asked  shall  be  in  writing.  If  the  court  refuse  a  written 
instruction  as  demanded,  but  give  the  same  with  a  modifi- 
cation, which  the  court  may  do,  such  modifications  shall 
not  be  by  interlineations  or  erasure,  but  shall  be  well  de- 
fined, and  shall  follow  some  such  cliaracterizing  words, 
^changed  thus,^  which  words  shall  themselves  indicate  that 
the  same  was  refused  as  demanded.  The  court  must  read 
over  all  the  instructions  which  it  intends  to  give,  and  none 
others,  to  the  jury,  and  must  announce  them  as  given,  and 
shall  announce  as  refused,  without  reading  to  the  jury,  all 
of  those  wbich  are  refused,  and  must  write  the  words, 
*  given '  or  *  refused,^  as  the  case  may  be,  on  the  margin  of 
each  instruction.  If  the  giving  or  refusal  be  excepted  to, 
the  same  may  be  without  any  stated  reason  therefor,  and 
all  instructions  given  to  the  jury  by  the  court  on  its  own 
motion,  must  be  plainly  and 'legibly  written  in  consecutive 
numbered  paragraphs,  and  filed  by  the  clerk  before  being 
read  to  ihe  jury  by  the  court;  and  such  instructions  shall 
be  preserved  as  part  of  the  record  of  the  cause  in  which 
they  were  given.  No  oral  explanation  of  any  instruction 
authorized  by  the  preceding  sections  shall,  in  any  case,  be 
allowed,  and  any  instruction  or  charge,  or  any  portion  of 
a  charge  or  instructions  given  to  the  jury  by  the  court, 
and  not  reduced  to  writing  as  aforesaid,  or  a  neglect  or 
refusal  on  the  part  of  the  court  to  perform  any  duty  en- 
joined by  the  preceding  sections,  shall  be  error  in  the  trial 
of  the  case,  and  suflScient  cause  for  the  reversal  of  the 
judgment  rendered  therein.'^  Sections  52,  53,  54,  55,  and 
56  of  chapter  19  of  Compiled  Statutes. 

The  above  sections  are  supposed  to  have  been  copied  in 
substance  from  the  following  sections  of  the  Iowa  code: 

''Sec.  2784.     When  the  argument  is  concluded,  either 
party  may  request  instructions  to  the  jury  on  points  of 
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law,  which  shall  be  given  or  refused  by  the  court.  All 
instructions  asked,  and  the  charge  of  the  court,  shall  be  in 
writing. 

"Sec.  2785.  If  the  court  refuse  a  written  instruction 
as  demanded,  but  gives  the  same  with  a  modification, 
which  the  court  may  do,  such  modification  shall  not  be  by 
interlineation  or  erasure,  but  shall  be  well  defined,  and 
shall  follow  some  such  characterizing  words  as  ^  changed 
thus,'  which  words  shall  themselves  indicate  that  the  same 
was  refused  as  demanded. 

"Sec.  2786.  The  court  must  read  over  all  the  instruc- 
tions which  it  intends  to  give,  and  none  other,  to  the  jury, 
and  must  announce  them  as  given,  and  shall  announce  as 
refused,  without  reading  to  the  jury,  all  those  which  are 
refused,  and  must  write  the  words  'given'  or  'refused,'  as 
the  case  may  be,  on  the  margin  of  each  instruction. 

"Sec.  2786.  If  the  giving  or  refusal  be  excepted  to, 
the  same  may  be  without  any  stated  reason  therefor,  and 
all  instructions  demanded  must  be  filed,  and  shall  become 
a  part  of  the  record. 

"  Sec.  2788.  After  argument  the  court  may,  also,  of  its 
own  motion,  charge  the  jury.  Such  charge  shall  be  written 
in  consecutively  numbered  paragraphs;  and  no  oral  ex- 
planation thereof  shall  be  allowed.  The  provisions  of  this 
section  shall  also  apply  to  the  instructions  asked  by  the 
parties. 

"  Sec.  2789.  Either  party  may  take  and  file  exceptions 
to  the  charge  or  instructions  given,  or  to  the  refusal  to  give 
any  instructions  offered  within  three  days  after  the  verdict, 
and  may  include  the  same  in  a  motion  for  a  new  trial,  but 
in  either  case  the  exceptions  shall  specify  the  part  of  the 
charge  or  instruction  objected  to  and  the  ground  of  the 
objection." 

It  will  be  observed  that  under  section  55  all  instructions 
ar(»  to  be  "filed  by  the  clerk  before  beincr  rend  to  the  jury 
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by  the  court,  and  such  instructions  shall  be  preserved  as 
part  of  the  record  of  the  cause."  Our  statute  requiring 
instructions  to  be  in  writing  was  passed  by  the  legislature 
in  1875.  Prior  to  that  time  the  practice  of  giving  oral 
instructions  was  the  rule,  although  either  party  had  the 
right  to  require  the  judge  to  reduce  his  instructions  to 
writing;  and  some  of  the  judges,  prior  to  that  time,  for 
greater  certainty,  almost  invariably  did  instruct  in  writing. 
The  statute,  however,  was  passed  to  make  the  duty  com- 
pulsory. There  are  many  reasons  for  this,  as  written 
instructions,  if  prepared  in  distinct  pamgraphs,  as  required 
by  the  statute,  will  ordinarily  state  the  law  in  regard  to  the 
questions  presented  in  a  more  systematic  and  orderly  man- 
ner than  if  delivered  orally,  and  they  will  he  less  liable  to 
error  in  the  statement  of  the  law.  In  addition  to  these 
oonsiderations,  the  attorneys  will  have  a  better  opjwrtu- 
nity  to  examine  the  instructions  and  except  to  any  propo- 
sition they  may  deem  objectionable,  or  to  ask  a<lditional 
instructions  on  any  point  they  may  desire.  No  doubt 
there  are  cases  in  which  the  questions  involved  are  unim- 
portant, where  it  is  proper  to  waive  the  reducing  of  the 
instructions  to  writing,  but  such  waiver  should  be  made 
spontaneously  by  the  attorneys  in  the  case,  and  not  at  ihe 
request  of  the  court.  The  intention  of  the  statute  l)eing 
that  all  instructions  Ije  re<luced  to  writing  and  filed  with 
the  clerk  before  being  given  to  the  jury,  the  filing  would 
not  seem  to  be  waived  by  mere  permission  to  give  the 
instructions  prally,  as  it  is  the  duty  of  the  stenognipher  to 
take  down  all  oral  proceedings  in  court  and  re<luc-e  the 
same  to  writing.  Instructions  given  orally  should  l)e  thus 
reduced  to  writing  and  filed  with  the  clerk  Inifore  the  case 
IB  finally  submitted  to  the  jury,  as,  under  our  statures,  the 
jury  have  the  right  to  take  the  instructions  with  tlum  to 
the  jury  room.  The  instructions  set  out  in  the  bill  of  ex- 
ceptions in  this  case  show  the  wis<Iom  of  the  legislature  in 
requiring  all  instructions  to  be  in  writing,  and,  in  our  view. 
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the  practice  should  be  generally  observed.  The  motion  to 
fitrike  the  alleged  instructions  out  of  the  bill  of  exceptions 
is  sustained. 

Obdeb  aocordingly. 
The  other  judges  concur. 


Ed.  B.  Cowi.es,  plaintiff  in  ebbob,  v.  School  Dis- 
TBiCT  No.  6  OF  Jeffebson  County,  defendant 

IN  EBBOB. 

1.  School  District:  boundabies.  The  power  to  change  the 
boandarj  of  a  school  district  rests  with  the  coanty  saperintend- 
ent,  and  is  to  be  exercised  bj  him  at  his  discretion,  only  upon 
petition  signed  bj  one-third  of  the  legal  voteife  of  snch  district 

%      :     :     DISCBSTION    OF    COUNTY    SUPSBINTENDENT. 

No  canse  of  action  will  accrae  to  the  district,  as  a  corporation, 
against  the  coanty  superintendent  for  the  manner  in  which  he 
may  exercise  his  discretion  in  changing  the  boundary  of  snch 
district  npon  a  petition  signed  by  at  least  one-third  of  the  legal 
Yoters  thereof. 

Ebbob  to  the  district  court  for  Jefferson  county.  Tried 
below  before  Mobbis,  J. 

C.  B.  Letton,  for  plaintiff  in  error,  cited:  State  v.  School 
District^  18  Neb.,  644.  State  v.  Nelson^  21  Id.,  572. 
Ingalk  v.  Noble,  14  Id.,  272. 

S.  N.  Lindley,  for  defendant  in  error,  cited:  Jones  v. 
Hurlburt,  13  Neb.,  126.  Follmet-  v.  Nuckolls  County,  6 
Id.,  213.  Normand  r.  Otoe  County,  8  Id.,  18.  Dillon 
Mun.  Corp.,  Sec.  9. 

Cobb,  J. 

This  was  an  action  in  equity  for  an  injunction,  brought 
by  school  district  No.  6  of  Jeffej*son  county  against  E.  B. 
Cowles,  county  superintendent  of  Jefferson  county. 
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After  setting  forth  the  character  of  the  plaintiff  as  a 
school  district,  and  the  official  character  of  the  defendant  as 
superintendent  of  said  county,  the  petition  allies  that,  on 
and  before  the  7th  day  of  August  last,  the  said  school 
district  comprised  and  embraced  the  following  described 
territory,  situate  wholly  within  said  county,  to-wit: 
sections,  28,  29,  82,  38,  and  34,  in  township  2  north,  of 
range  2  east,  and  sections  3,  4,  5,  and  10,  in  township  1 
north,  of  range  2  east,  and  so  has  been  for  many  years 
prior  to  that  date,  and  said  district  was  provided  with  a 
good  school  building,  conveniently  located,  was  practically 
free  from  debt,  and  all  of  the  inhabitants  were  supplied 
with  all  necessary  school  facilities  and  advantages  under  the 
laws,  and  no  good  reason  existed  for  changing  the  bounda- 
ries thereof  or  otherwise  disturbing  the  same ;  that  on  or 
about  the  2d  day  of  August,  1886,  certain  persons  residing 
within  the  territory  of  said  district,  but  not  within  the 
territory  to  be  affected  by  such  order,  applied  to  the  defend- 
ant, as  superintendent,  by  petition,  asking  defendant  to  turn 
out  of,  and  strike  off  from,  said  district  certain  territory 
thereof,  to-wit :  Sections  28  and  32,  in  township  2,  range 
2  east,  and  section  5,  in  township  1,  range  2  east,  to  form 
a  new  school  district;  also  that  defendant  did  thereupon, 
at  the  request  of  said  persons  so  petitioning,  proceed  to 
strike  off  from  said  school  district  the  territory  last  above 
described,  and  excluded  the  persons  residing  tiierein  from 
membership  and  connection  with  said  school,  contrary  to 
the  wishes  and  against  the  will  of  each  and  every  voter 
therein  residing  upon  said  territory  so  struck  off  or  affected 
by  such  order;  that  said  action  and  order  of  said  defendant 
was  and  is  wrongful  and  unlawful,  and  was  made  and 
entered  by  defendant  without  any  good  and  sufficient  reason 
or  authority  in  law,  and  ought  to  be  held  as  null  and  void, 
for  the  following  reasons: 

1.  Because  the  several  persons  who  signed  said  petition 
were  not,  any  of  them,  residents  and   voters  within  the 


JANUARY  TERM,  1888.  657 

Gowles  ▼.  School  District. 

territory  so  struck  oflFand  turned  out  of  said  school  district 
and  affected  by  said  order,  and  they  had  no  right  unddr  the 
law  to  so  petition.  All  of  which  said  defendant  well  knew 
when  he  made  said  order. 

2.  Because  said  petition  was  not  signed  by  any  voter 
residing  within  the  territory  to  be  affected  by  said  order; 
but  on  the  contrary  were  each  and  every  one  of  them  op- 
posed to  the  making  of  such  order,  as  defendant  well  knew. 

3.  Because  no  single  voter  within  said  territory  so  struck 
off  has  ever  petitioned  for  the  erection  of  a  new  school 
district  to  be  composed,  either  wholly  or  in  part,  of  said 
territory  so  struck  off  or  affected  by  said  order,  as  defend- 
ant well  knew. 

4.  Because  said  petition  was  not,  and  is  not,  sufficient  in 
substance  to  confer  authority  upon  said  defendant  to  act  in 
the  premises. 

5.  Because  no  lawful  notice  of  said  petition,  its  contents, 
or  when  to.  be  presented,  was  posted  for  the  time  or  in  the 
places  required  by  law. 

6.  Because  an  oath  of  a  resident  of  the  district  affected, 
that  such  notice  has  been  properly  posted,  was  not  filed 
with  defendant. 

7.  Plaintiff  avers  that  the  observance  and  performance 
of  these  several  matters  were  conditions  precedent,  under 
the  laws  of  Nebraska,  without  which,  and  the  legal  proof 
and  record  thereof,  said  defendant,  superintendent,  had  no 
power,  authority,  or  jurisdiction  to  make  the  order  herein 
complained  of,  and  that  for  the  want  thereof  his  said  action 
and  order  in  the  premises,  in  striking  off,  and  turning 
away  from  said  school  district  the  said  territory  (describing 
the  same),  was  unlawful,  unauthorized,  and  void. 

8.  Plaintiff  further  averred  that  the  entire  body  of  in- 
habitants and  voters  residing  upon  said  territory  so  struck 
off  are  thereby  wrongfully  and  unlawfully  debarred  from 
school  pris^ileges  in  the  district  in  which  they  rightfully 
belong,  and  plaintiff,  school  district,  is  debarred,  prevented, 

42 
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and  deprived  of  the  benefits  of  the  taxes  rightfully  belong- 
ing to  plaintiff  arising  and  accruing  from  said  territory  so 
detached  by  said  order.  That  said  inhabitants,  voters,  and 
tax-payers  of  said  detached  territory  have  resided  therein, 
paid  taxes  for  school-houses,  furniture,  teachers'  wages,  etc., 
for  many  years,  until  all  of  plaintiff's  indebtedness  therefor 
has,  by  their  aid  and  taxation,  been  liquidated  and  paid  off, 
and  that  it  is  not  right,  just,  nor  lawful  to  now  drive  them 
forth,  against  their  will,  and  without  their  consent,  to  begin 
a  new  life  in  a  new  district  where  they  must  be  compelled 
to  travel  over  the  same  hard  path  of  taxation  and  expenses 
for  school  privileges. 

9.  That  there  is  no  complete,  speedy,  or  adequate 
remedy  at  law,  etc.  With  prayer  that  said  order  and  all 
of  defendant's  proceedings  pursuant  to  said  petition  be 
adjudged  and  decreed  to  be  without  jurisdiction,  and  nail 
apd  void,  etc. 

The  defendant  demurred,  both  specially  and  generally, 
to  the  petition.  Upon  the  hearing,  the  court  overruled 
the  said  demurrer.  Thereupon  the  causey  coming  on 
further  to  be  heard,  and  the  defendant  declining  further  to 
plead  or  answer,  findings  and  a  decree  were  rendered  for 
the  plaintiff. 

The  defendant  brings  the  cause  to  this  court  on  error, 
assigning  the  following  errors : 

1.  The  court  erred  in  overruling  the  demurrer  to  the 
plaintiff's  petition. 

2.  The  court  erred  in  rendering  judgment  in  favor  of 
the  defendant  in  error  and  against  plaintiff  in  error. 

The  gravamen  of  the  petition  seems  to  be,  that  the 
county  superintendent  had  proceeded  to  divide  the  school 
<]istrict  (plaintiff)  without  a  petition  of  the  voters,  inhab- 
itants of  the  original  district,  who  reside  in  that  portion 
of  it  which  is,  or  proposed  to  be,  set  off  for  the  purpose 
of  forming  a  new  district.  I  quote  that  part  of  the  sec- 
tion of  the  statute  applicable  to  the, powers  and  duties  of 
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county  su|>erinteDdeDts  and  others  in  the  formation  of 
new  districts: 

''Sec.  4.  New  districts  may  be  formed  from  other  or- 
ganized districts,  and  boundaries  of  existing  districts  may 
bj  changed,  under  the  following  conditions  only:  First 
It  shall  be  the  duty  of  the  county  superintendent  to  create 
a  new  district  from  other  organized  districts  upon  a  peti- 
tion signed  by  one-half  of  the  legal  voters  in  each  district 
affected.  Second.  The  county  superintendent  shall  have 
discretionary  power  to  change  the  boundary,  of  any  dis- 
trict, upon  petitions  signed  by  one-third  of  the  legal  voters 
in  the  district  affected.  Third.  The  county  superintend- 
ent shall  not  refuse  to  change  the  boundary  line  of  any 
district,  or  to  organize  a  new  district,  when  he  shall  be 
asked  to  do  so  by  a  petition  from  each  school  district  af- 
fected, signed  by  two-thirds  ot  the  legal  voters  in  such 
district."     Comp.  Stat,  Ch.  79,  Subdv.  I. 

These  provisions  are  mandatory,  and  may,  I  think,  be 
classed  as  jurisdictional.  Bo  far  as  appears  by  the  allega- 
tions of  the  petition,  they  were  all  fully  complied  with  in 
the  case  under  review.  Tiie  section  above  (in  part)  quoted 
was  passed  by  the  legislature  at  the  session  of  1883,  and 
went  into  force  Feb.  28,*1883.  The  law  as  it  stood  pre- 
vious to  the  passage  of  said  act  was  essentially  different. 
The  provisions  of  the  section  as  it  then  stood,  correspond- 
ing to  the  provisions  above  quoted,  were  as  follows : 

"  Sec.  4.  New  districts  may  be  formed  from  other  or- 
ganized districts  under  the  following  conditions  only: 
First.  The  county  superintendent  shall  have  discretionary 
power  to  change  the  boundary  of  any  school  district,  or  to 
form  a  new  district  from  one  or  more  districts  on  a  petition 
signed  by  one-third  of  the  legal  voters  in  each  district  af- 
fected. Second.  The  county  superintendent  shall  not  re- 
fuse to  change  the  boundary  lines  of  any  district,  or  to 
organize  »  new  district,  when  he  shall  be  asked  to  do  so 
by  a  petition  from  each  school  district  affected,  signed  by 


660      SUPREME  COURT  OF  NEBRASKA, 

GowIeB  V.  School  District. 

hvo-thirds  of  all  the  legal  voters  in  such  district/'     Comp. 
Stat.  1881,  Ch.  79,  Subdv.  I. 

In  the  act  as  it  formerly  stood,  as  last  above  quoted,  the 
discretionary  power  of  the  county  superintendent  extended 
to  the  changing  of  the  boundaries  of  any  school  district, 
and  to  the  formation  of  a  new  district  from  one  or  more 
districts,  but  restricted  such  action,  in  either  instance,  to 
*  cases  where  the  same  is  on  a  petition  signed  by  one-third 
.  of  the  legal  voters  in  each  district  affected,  while  in  the 
section  as  it  now  stands,  as  first  above  quoted,  his  discre- 
tionary power  extends  only  "  to  change  the  boundary  of 
any  district  upon  petitions  signed  by  one-third  of  the  legal 
voters  in  the  district  affected."  The  law  here  does  not  seem 
to  regard  the  district  which  is  to  be  added  to,  and  the  one 
which  is  to  be  divided  it  regards  as  a  unit,  and  does  not 
distinguish  between  that  part  of  it  which  is  detached,  or, 
in  the  language  of  the  petition,  "struck  off  and  turned 
out,''  and  that  which  is  retained.  In  other  words,  it  is  the 
district  in  its  entirety,  before  the  change  of  boundary  from 
which  the  petition  is  to  come,  and  one-third  of  the  legal 
voters  of  which  must  sign  it.  From  the  sworn  list  of 
legal  voters  and  copy  of  the  petition  of  voters,  attached  to 
the  petition  in  the  action  as  an  exhibit,  it  appears  that  not 
only  one-third  but  only  one  less  than  two-thirds  of  the 
legal  voters  of  said  original  or  entire  district  petitioned  for 
said  change  of  boundaries.  So  that  so  far  as  the  petition 
is  concerned,  the  authority  of  the  county  superintendent  to 
make  the  change  in  the  boundary  of  the  district  is  ample. 
The  laws  of  this  state,  as  well  by  policy  as  by  letter, 
have  left  the  control  of  the  boundaries  of  school  districts, 
primarily,  with  the  legal  voters  of  each  district  respectively. 
It  is  true  that,  in  the  case  of  the  change  of  boundaries,  the 
concurrence,  by  petition,  of  one-third  of  the  legal  voters, 
with  the  discretionary  action  of  the  county  superintendent, 
by  the  legislative  plan  constitutes  a  majority.  •  After  the 
first  or  original  organization  of  a  new  county  into  one  or 
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more  school  districts,  no  new  district  can  be  formed,  old 
one  altered,  or  the  boundaries  of  any  altered,  without  the 
movement  therefor  originating  with  the  legal  voters  there- 
of, and  their  will  to  that  effect  being  expressed  by  petition 
of  the  strength  prescril^d  by  statute.  These  are  mattei*s 
with  which  the  school  district,  as  a  corporation,  or  quasi 
corporation,  has  been  vested  with  neither  power  nor  duty, 
nor  has  any  district  officer,  board,  or  school  meeting;  but 
they  rest  with  the  voters  in  their  capacity  of  petitioners, 
and  with  them  alone.  These  voters  have  not  complained. 
In  the  case  at  bar  a  large  majority  of  the  legal  voters  of 
the  district,  which,  in  its  corporate  capacity,  api)ears  as 
plaintiff,  signed  the  petition.  But  had  it  only  been  signed 
by  one-third,  it  would  be  possessed  of  the  same  legal 
quality. 

The  question  here  presented  is,  can  the  school  district, 
as  a  corporation,  maintain  an  action  in  the  courts  in  a  case 
involving  the  duties,  privileges,  rights,  and  powers  of  the 
legal  voters,  in  conjunction  with  the  discretionary  power 
of  the  county  superintendent,  and  involving  no  property 
or  contract,  right,  or  interest  of  the  corporation? 

Speaking  of  school  and  road  districts,  Dillon  says: 
"They  are  purely  auxiliaries  of  the  state,  and  to  the  gen- 
eral statutes  of  the  state  they  owe  their  erection,  and  the 
statutes  confer  upon  them  all  the  powers  they  possess,  pre- 
scribe all  the  duties  they  owe,  and  impose  all  the  liabilities 
to  which  they  are  subject." 

"School  districts  are  quasi  corporations  of  the  most 
limited  pow^ers  known  to  the  laws.  They  have  no  powers 
derived  from  usage,  their  existence  extending  back  but  a 
few  years.  They  have  the  powers  expressly  granted  them, 
and  such  implied  powers  as  are  necessary  to  enable  them 
to  perforin  their  duties  and  no  more."  Harris  t?.  School 
District  No.  10,  in  Canaan,  28  N.  H.  R.  (8  Foster),  58. 

Our  statute.  Sec.  2,  Subd.  I.,  Chap.  79,  Comp.  Stats., 
provides  that,  "Every  duly  organized  school  district  shall 
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be  a  body  corporate  and  possess  all  the  usual  powers  of  a 
corporation  for  public  purposes,  by  the  name  and  style  of 

'school  district  number  ...  of  county/ and  in  that 

name  may  sue  and  be  sued,  purchase,  hold,  and  sell  such 
personal  and  real  estate  as  the  law  allows." 

It  would  be  idle  to  attempt  an  enumeration  of  the 
various  powers  and  duties  of  the  several  school  district 
officers,  or  the  powers  of  the  district  as  a  corporation,  as 
provided  and  prescribed  in  the  statute,  but  I  may  safely 
repeat,  that  nowhere  is  a  power  given  to,  or  recognized  in, 
such  corporation,  or  duty  prescribed  to  any  officer  thereof, 
to  in  any  manner  interefere  with  a  question  of  district 
boundary,  in  a  case  like  that  under  consideration.  It 
therefore  follows  that  the  facts  alleged  in  the  petition  con- 
stitute no  cause  of  action  on  the  part  of  the  plaintiff 
against  the  defendant,  and  that  the  demurrer  thereto  ought 
to  have  been  sustained. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  to  that  court,  with  a  direction  to  sustain 
the  demurrer. 

Reversed  and  remanded. 
The  other  judges  concur. 


J  7  y?fA  C'Oq 

The  Village  op  Ponca,  plaintiff  in  error,  v. 
James  Crawford,  defendant  in  error. 

1.  Injuries  to  Person:  negligence.  A  stranger  in  an  incor- 
porated vUlage  aAer  night-fall,  passing  along  a  public  street  be- 
tween the  post-office  and  one  of  the  principal  hotels,  came  to  a 
break  in  the  sidewalk.  lustead  of  turning  back,  he  endeavored 
to  descend  to  the  ground  (a  distance  of  about  three  feet),  at  the 
end  of  the  sidewalk.  In  so  doing  in  a  careful  manner,  he  fell 
upon  a  saw  bench,  which  had  been  left  on  the  ground  at  the 
end  of  said  sidewalk,  whereby  he  was  injured.  Held^  Not  guilty 
of  contributory  negligence. 
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£videnoe.  The  rale  as  to  proof  of  written  intraments  and 
records,  Held^  Not  to  preclude  that  of  oral  testimony  of  the  ex- 
istence of  such  instrnments  and  records,  preliminary  to  their 
introd notion  or  proof  of  loss. 


3.  :  ADMISSIBILITY.  Held^  Also,  that  the  order  of  the  ad- 
mission of  evidence  is  a  matter  of  discretion  with  the  trial 
court. 

4.  Trial:    verdict.     The  jurors,  on  their  retirement,  proceeded 

to  mark  down  the  sum  of  damages,  according  to  the  opinion  of 
each  juror  respectively,  which  several  sums  they  added  together, 
taking  the  gross  sum  as  a  dividend,  taking  their  own  number 
as  a  divisor,  and  agreed  upon  the  quotient  as  the  amount  of 
their  verdict,  and  returned  it  into  court  as  such,  without  any 
agreement  in  advance  of  ascertaining  such  quotient.  Held,  That 
this  method  was  within  the  rule  of  propriety,  and  not  obnoxious 
to  the  law. 

Error  to  the  district  court  for  Dixon  county.  Tried 
below  before  Crawford,  J. 

W.  E.  Ganttf  for  plaintiff  in  error,  on  inadmissibility  of 
evidence,  cited :  Birdsall,  Son  &  Co,  v.  Carter ,  6  Neb.,  517. 
Murphy  v.  Lyovs,  19  Id.,  689.  Contributory  negligence. 
Omaha  Horse  liailway  v,  DoolitUe^  7  Neb.,  481.  Willuims 
V.  R.  R,  2  Mich.,  259.  CUy  of  Erie  v.  MagiU,  101  Penn. 
State,  621.  Verdict.  Thomas  v.  Dickenson,  12  N.  Y., 
864. 

L.  S.  Fawcett  and  A.  E,  Barnes^  for  defendant  in  error, 
cited:  Qrinnell  v.  Phillips,  1  Mass.,  541.  Shobe  o.  Bell, 
1  Randolph,  89. 

Cobb,  J. 

The  cause  was  before  this  court  on  the  record  of  a  for- 
mer trial  in  the  district  court  of  Dixon  county,  when  the 
judgment  was  reversed  and  the  cause  remanded  for  further 
proceedings,  in  case  reported  in  18  Neb.,  p.  551. 

From  the  record  now  before  us,  it  appears  that,  upon  the 
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cause  again  comiug  up  in  the  district  court,  the  defendant 
on  leave  filed  an  amended  answer.  The  plaintiff's  cause 
of  action,  as  set  out  in  his  petition,  being  for  personal  in- 
juries suffered  within  the  corporate  limits  of  the  defendant, 
village  of  Ponca,  by  the  plaintiff  falling  off  the  end  of  an 
elevated  sidewalk,  over  and  upon  certain  obstructions  there 
being,  etc.  The  defendant,  by  its  amended  answer,  denied 
that,  at  the  time  of  the  happening  of  the  accident  to  the 
plaintiff,  as  set  out  in  his  amended  petition,  to-wit,  on 
April  8,  1879,  or  at  any  time  previous  thereto,  said  de- 
fendant was  a  corporation.  Defendant  also  alleged  that 
the  sidewalk  upon  which  plaintiff  claimed  to  have  sus- 
tained injuries  was  built  by  one  Samuel  Gamble,  who  then 
and  now  owns  the  lot  along  which  the  same  was  con- 
structed, and  who  built  the  same  without  authority  from 
the  defendant;  and  that  the  defendant  never  authorized 
said  sidewalk  to  be  built;  that  the  defendant  never,  in 
any  manner,  exercised  authority  or  jurisdiction  over  said 
sidewalk ;  that  it  never  made,  or  had  made,  any  repairs 
upon  the  same;  that  said  sidewalk  never  was  in  line  with, 
nor  in  any  manner  connected  with,  any  sidewalk  over 
which  defendant  at  any  time,  or  in  any  manner,  exercised 
jurisdiction  or  control.     Concluding  with  a  general  denial. 

There  was  a  new  trial  to  a  jury,  which  found  for  the 
plaintiff  in  the  sum  of  $950.  Defendant's  motion  for  a 
third  trial  being  overruled,  plaintiff  had  judgment,  and 
defendant  again  brings  the  cause  to  this  court  on  error, 
assigning  the  following  errors : 

First.  That  the  verdict  is  not  sustained  by  sufficient 
evidence. . 

Second.     That  the  verdict  is  contrary  to  law. 

Third,  For  error  of  law  occurring  at  the  trial,  duly 
excepted  to. 

Fourth.  The  damages  are  excessive,  appearing  to  have 
been  given  under  the  influence  of  passion  or  prejudice. 

Fifth.     For  misconduct  of  the  jury  in  this,  to-wit:  That 
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the  verdict  was  arrived  at  by  the  jury,  by  each  member 
marking  a  certain  sum  or  amount,  and  then  adding  all  of 
the  twelve  amounts  together  and  dividing  the  aggregate 
sum  thereof  by  twelve,  and  thus  arriving  at  the  sum  of 
$950,  which  said  sum  they  adopted  as  their  verdict,  all  of 
which  is  more  fully  set  out  and  substantiated  by  the  affi- 
davit and  exhibit  hereto  attached. 

Siidh.  The  court  erred  in  i-efusing  to  give  the  sixth 
and  seventh  instructions  asked  for  by  defendant. 

Seventh.  The  court  erred  in  giving  instructions  number 
one,  two,  three,  four,  five,  six,  seven,  eight,  nine,  ten,  and 
eleven,  asked  for  by  plaintiff. 

Eighth,  The  court. erred  in  giving  instructions  number 
one  and  three,  on  its  own  motion. 

Ninth.  There  were  irregularities  in  the  proceedings,  in 
this,  that  said  jury  arrived  at  its  verdict  by  adding  twelve 
several  amounts  each,  one  given  by  each  juror,  and  divid- 
ing the  aggregate  amount  therefor,  to- wit,  $11,400,  by 
twelve,  and  thus  getting  the  sum  of  $950,  which  said  last 
sum  the  said  jury  adopted  and  presented  to  the  court  as  its 
.  verdict. 

The  first,  second,  and  fourth  assignments  will  be  con- 
sidered together.  Under  this  head  counsel  for  plaintiff  in 
error,  in  their  brief,  insist  that  the  facts,  as  stated  by  the 
plaintiff  in  his  testimony  at  the  trial,  disclose  contributory 
negligence  on  his  part  which  should  prevent  his  recovery. 
The  act  of  the  plaintiff,  suggested  as  constituting  contribu- 
tory negligence,  is  that  of  not  turning  back  and  abandoning 
his  walk  along  the  sidewalk  and  street,  when  he  discovered 
that  the  sidewalk  did  not  continue  on  the  same  unbroken 
level.  Whether  a  person  of  ordinary  care  and  prudence, 
of  the  knowledge  of  and  acquaintance  with  the  streets  and 
sidewalks  of  a  village,  or  the  want  of  either,  which  the 
plaintiff  was  shown  to  have  possessed,  would  have  turned 
back  and  abandoned  his  purpose  in  proceeding  along  the 
:street  on  ascertaining  that  there  was  an  apparent  break  in 
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the  sidewalk,  or  would  have  continued  his  endeavor  to 
proceed,  is  a  question  of  fact  for  the  jury,  proper  for  their 
consideration  and  determination,  under  proper  instructions. 
Such  instructions  were  given,  and  I  think  their  conclusion 
is  fully  justified  by  the  evidence.  Attention  is  called  to  the 
consideration  of  the  condition  of  the  finances  of  the  defend- 
ant, in  common  with  other  villages  in  the  early  stage  of  their 
corporate  existence,  rendering  a  complete  system  of  sidewalks 
impracticable.  To  this,  it  must  be  replied  that,  to  be 
passable  and  safe,  a  sidewalk  need  not  be  wide,  very 
permanently  built,  nor  of  costly  material.  Neither  need 
it  be  continuous  throughout  the  length  of  the  street,  but 
when  one  is  built  or  suffered  to  remain  on  a  part  of  the 
street  only,  its  ends  or  termini  must  be  so  graduated  to  the 
natural  level  of  the  street  as  to  permit  pedestrians  to  safely 
pass  from  it,  and  without  being  obliged  to  climb  down 
over  obstructions.  Furthermore,  sidewalks  in  villages  are 
not  ordinarily  built  from  the  public  finances,  but  by  the 
abutting  property  holders  in  obedience  to  appropriate  or- 
dinance and  by-laws.  It  must  be  conceded,  then,  that  no 
amount  of  knowledge  on  the  part  of  the  plaintiff  of  the 
low  state  of  finances  of  the  defendant,  or  of  villages  gen- 
erally, would  be  su£Bcient  to  charge  him  with  legal  notice 
of  the  defect  in  defendant's  sidewalk,  by  reason  of  which 
he  sustained  the  injury  complained  of.  The  evidence 
seems  to  leave  no  doubt  that  the  sidewalk  in  question  was 
built  on  the  side  of  and  projecting  into  the  street  from  the 
line  of  an  abutting  lot,  the  position  in  which  public  side- 
walks are  placed,  if  at  all.  When  this  walk  had  been 
placed  in  that  position,  by  whomsoever,  or  by  whatever 
authority,  and  the  village  authorities  had  notice  of  it,  or  it 
had  been  built  so  long  in  that  position  that  such  authority 
ought  to  be  presumed  to  have  knowledge  of  it,  the  village 
would  be  equally  liable  as  though  the  walk  had  been  built 
by  its  express  authority.  Having  carefully  examined  the 
evidence  as  to  the  nature  and  extent  of  the  plaintiff's  in- 
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juries,  I  fail  to  see  that  the  damages  allowed  by  the  verdict 
are  excessive  or  unjust 

As  to  the  point  raised  by  the  first  denial  in  the  answer 
of  defendant,  its  corporate  existence  at  the  date  of  the  neg- 
ligence complained  of,  the  corporate  existence  de  facto  of 
the  village  of  Ponca,  at  least  since  the  year  187<>,  was 
sufficiently  proved  to  sustain  the  verdict;  such  being  the 
case,  the  erroneous  admission  of  evidence  tending  to  prove 
the  regular  incorporation  of  the  village,  even  if  such  there 
was,  would  be  error  without  prejudice. 

As  to  the  third  assignment,  it  is  sufficient  to  say  that  no 
error  of  law,  occurring  at  the  trial,  is  pointed  out  in  the 
brief  for  our  consideration. 

The  fifth  and  ninth  assignments  are  to  be  considered 
together,  that,  for  the  misconduct  and  irregularities  of  the 
jurors  in  retirement,  in  marking  down  the  damages  re- 
spectively as  a  dividend,  taking  their  own  number  as  a 
divisor,  and  returning  the  quotient  as  their  verdict,  they 
acted  improperly,  and  that  a  new  trial  ought  to  be  granted, 
is  to  be  considered  in  the  sole  light  of  the  evidence  of  the 
jurors,  Miller,  Paul,  and  Bottorff,  who  disclosed  the  fact. 
On  examination,  they  testified  ^*that  no  agreement  was 
made,  prior  to  marking  down  the  respective  amounts,  that 
the  result  should  be  their  decision  and  constitute  their 
verdict,  but  that  several  votes  were  afterwards  taken,  and 
that  the  marking  down  was  not  binding.'^ 

It  has  been  held,  with  a  large  concurrence  of  opinion, 
that  a  showing  that  a  verdict  thus  ascertained,  without 
previous  agreement  to  be  bound  by  the*result,  is  not  alone 
sufficient  to  invalidate  the  finding  {Barton  v.  Holmes,  1 6 
Iowa,  252),  and  that  if  the  specified  means  is  adopted 
merely  for  the  sake  of  arriving  at  a  reasonable  measure  of 
damages,  without  binding  the  jurors  by  the  result,  it  is  no 
objection  to  the  verdict.    {Dana  v.  Tucker^  4  Johns.,  487.) 

In  a  like  instance,  in  the  case  of  Harvey  v.  Jones,  8 
Humph.,  157,  it  was  held  that  a  jury  may  make  the  ex- 
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periment  with  a  view  to  ascertain  what  the  amount  will  be, 
and  if  the  amount  gives  satisraction  they  may  retain  it  as 
their  verdict  But  they  cannot  agree,  before  the  amount 
is  ascertained,  that  they  will  abide  by  it,  and  if  they  do,  it 
is  an  error  for  which  a  new  trial  will  be  granted. 

In  the  case  of  Dunn  v.  Hally  8  Blackf.,  82,  the  court 
say  that,  ''the  law  is  well  settled  that  in  actions  for 
unliquidated  damage  the  jury  may  adopt  the  process 
resorted  to  in  this  case,  adding  the  amounts  and  dividing 
by  twelve,  to  obtain  a  medium  sum  to  be  submitted  as  a 
proposition  for  a  verdict;  and  it  is  equally  well  settled 
that  it  must  not  be  adopted  pursuant  to  an  agreement  to 
be  bound  by  its  result/^  Tiie  impropriety  of  this  practice 
of  addition,  division,  and  the  quotient,  as  a  measure  of 
damages,  consists  not  in  the  method,  nor  the  sum  of  the 
result,  but  in  the  prior  agreement  to  be  bound  by  it;  and 
for  the  reason  that  this  verdict  is  within  the  rule  of  propri- 
ety, and  not  obnoxious  to  it,  the  fifth  and  ninth  assign- 
ments are  overruled. 

As  to  the  sixth,  seventh,  and  eighth  assignments  of 
errors  of  the  court  in  refusing  the  sixth  and  seventh 
instructions  offered  by  defendant,  in  giving  the  eleven 
instructions  offered  by  plaintiff,  and  the  first  and  third  of 
its  own  motion,  it  is  sufficient  to  state  that  in  the  former 
review  of  this  case  it  was  held  that  the  rule  as  to  proof  of 
written  instruments  and  records  does  not  include  oral 
testimony  of  the  existence  of  such  instruments  and  records, 
preliminary  to  their  introduction  or  proof  of  loss;  that  the 
order  of  admitting  evidence  was  discretionary  with  the 
court,  and  that  an  error  on  the  trial  without  prejudice  or 
disadvantage  to  the  plaintiff  in  error  was  not  one  of 
sufficient  gravity  to  reverse  the  judgment.  These  views 
are  repeated;  they  dispose  of  the  remnants  of  the  case. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Jane  Greeni.ee,  plaintiff  in  error,  v.  Lothair 
schoenheit  and  p.  h.  jussen,  administrator 
OF  THE  Estate  of  Mathias  Huber,  deceased, 

DEFENDANTS  IN  ERROR. 

1.  Liquors :    action  by  mabbied  woman.     An  action  may  be 

maintained  against  a  vendor  of  intoxicating  liqaors  by  a  mar- 
ried woman  for  damages  sustained  by  her  by  reason  of  her 
money  being  spent  by  her  husband  for  intoxicating  liquors,  or 
squandered  by  him  while  intoxicated,  or  in  the  saloon  of  the 
liquor  seller. 

2.     :    BIGHTS  OF  MABBIBD  WOMEN.    A  married  woman  is  not 

only  entitled  to  the  services  of  her  husband  as  a  means  of  sup- 
port, but  also,  as  between  herself  and  a  vendor  of  intoxicating 
liquors,  to  the  proceeds  of  his  labor  for  such  purpose. 

3.     :    VEBDiCT  INSUFFICIENT.     A  married  woman  brought 

her  action  against  the  keeper  of  saloons  for  damages  resulting 
from  a  loss  of  support  by  the  intoxication  of  her  husband,  and 
for  the  sum  of  one  thousand  dollars  belonging  to  her  individual 
estate.  The  verdict  of  the  j  ury  was  a  finding  in  favor  of  plainti£f 
upon  both  issues,  with  an  award  of  damages  assessed  at  one 
dollar.     It  was  Held,  That  the  verdict  could  not  be  sustained. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Broady,  J. 

E,  W.  Thomas,  Frank  Martin,  and  (7.  Gillespie,  for 
plaintiff  in  error,  cited :  Hutchinson  v.  Hubbard,  31  N. 
W.  R.,  245.  Woolheather  v.  Risky,  88  Iowa,  491.  Raf- 
ferty  v,  Buokman,  46  Id.,  195.  Warrick  v.  Rounds^  17 
Neb.,  411. 

Isham  Reavis,  for  defendant  in  error,  cited:  Wight- 
man  v.  Devere,  83  Wis.,  579.  King  v.  Bell,  13  Neb.,  414. 
Roberta  v.  Taylor,  19  Id.,  184. 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Rich- 
ardson county,  by  plaintiff  in  error  againpt  defendants  in 
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error,  for  the  purpose  of  recovering  damages  alleged  to 
have  been  sustained  by  her  by  reason  of  the  sale  of  intoxi- 
cating liquors  to  Eli  breenlee,  her  husband.  It  is  alleged 
in  the  petition  that  the  plaintiff  and  said  Eli  were  married 
on  the  25th  day  of  June^  1869,  and  that  she  has  ever  since 
lived  with  him  as  his  wife;  that  they  have  five  children, 
whose  names  are  given,  and  all  of  whom  are  under  fifteen 
years  of  age;  that  plaintiff  and  her  said  husband  and  her 
children  have  resided  together,  and  were  so  residing  to- 
gether at  the  time  of  the  commencement  of  the  action,  con- 
stituting one  family;  and  that  plaintiff  and  her  said  chil- 
dren were  entirely  dependent  for  their  support  upon  the  said 
Eli ;  that  from  the  first  day  of  October,  1882,  the  defendants 
were  engaged  in  the  sale  of  intoxicating  liquors  in  Falls  City, 
and  from*  that  date  up  to  the  commencement  of  the  action, 
continuously  sold  and  delivered  to  the  said  Eli  Greenlee  in- 
toxicating liquors;  that  prior  to  that  time  he  was  an  able- 
bodied  and  industrious  man^  and  provided  a  suitable  living 
and  support  for  his  family,  the  proceeds  of  his  labor  earn- 
ings amounting  to  the  sum  of  about  $1,000  per  year, 
which  he  applied  to  the  support  of  his  said  family;  that 
by  reason  of  the  continued  sale  and  furnishing  of  intoxi- 
cating liquors  to  him  by  said  defendants,  in  quantities 
sufficient  to  produce  intoxication  and  to  incapacitate  him 
for  work  or  labor,  which  said  liquors  were  drank  by  said 
Eli,  he  had  become  intoxicated  and  incapacitated  to  earn  a 
support  for  said  family,  and  while  in  such  condition  of  in- 
toxication the  defendants  continued  to  furnish  him  with 
such  liquor,  by  reason  whereof  he,  ever  since  the  first  day 
of  October,  1882,  had  failed  to  provide  a  support  for  bis 
said  family,  such  failure  being  caused  by  the  oootinaed 
use  of  liquors  so  furnished  by  defendants. 

It  is  further  alleged  that  plaintiff  was  the  owner  of  a 
farm  and  other  property  in  said  county  of  Richardson, 
worth  about  $2,000j  and  that  by  mortgaging  the  same  she 
obtained  a  loan  of  $1,000;  that  the  said   Eli  Greenlee, 
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having  the  possession  of  said  money^  which  belonged  to 
plaintiff^  spent  and  squandered  the  same  in  the  saloons  of 
defendants  for  intoxicating  liquors  furnished  him  by  them, 
and  in  and  by  the  drunkenness  brought  about  by  said 
liquors,  not  only  the  $1,000  in  money  had  been  lost,  but 
that,  through  the  foreclosure  of  the  mortgage,  the  farm 
referred  to  as  a  family  homestead  had  also  been  lost. 

The  prayer  of  the  petition  is  for  a  judgment  for  $5,000 
damages,  alleged  to  have  been  so  sustained.  A  motion  was 
filed  by  defendants  in  error  to  strike  out  of  the  petition  the 
allegation  referring  to  the  farm  and  the  $1,000  alleged  to 
have  been  squandereil  by  Eli  at  the  saloons  of  the  defend- 
ants in  error.  This  motion  was  overruled,  and  defendants 
answered,  denying  the  principal  averments  of  the  petition, 
and  alleging,  in  substance,  that  prior  to  the  time  mentioned 
in  plaintiff's  })etition,  to-wit,  October,  1882,  and  during 
the  whole  of  the  life-time  of  the  said  Eli,'  up  to  the  time  of 
the  commencemeat  of  the  action,  the  said  Eli  (Greenlee  was 
of  no  value  to  his  family;  that  he  never  earned,  by  any  exer- 
tion ot  his  own,  a  living,  either  for  himself  or  his  family; 
that  he  had  not  the  disposition  to  labor  for  their  support, 
and,  in  short,  that  he  was  of  no  value  to  himself,  his  fam- 
ily, or  any  other  person;  that  he  never,  at  any  time,  pro- 
vided a  sup))ort  for  said  family,  and  therefore  they  have 
lost  nothing  by  any  action  of  defendants;  that  prior  to  the 
marriage  ot  plaintiff  to  the  said  Eli,  she  was  fully  advised 
as  to  his  character  and  as  to  his  want  of  a  disposition  to 
earn  a  livelihood  by  labor.  The  allegation  of  the  petition, 
as  to  the  loss  of  the  $1,000  and  the  farm  of  the  plaintiff, 
is  si)eciHcaIly  denied,  and  it  is  alleged  that  plaintiff  and 
her  husband  had  mortgaged  the  farm  and  borrowed  the 
money  for  the  purpose  of  building  a  house  on  said  farm, 
and  that  the  money  so  borrowed  was  expended  for  that 
purpose,  but  that  the  erection  of  the  house  was  entirely 
beyond  their  means,  and  that  thnai^h  imprudence  they 
brought  upon  themselves  whatever  disaster  might  have 
followed  their  acts  of  extra va trance. 
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The  reply  of  plaintiff  consisted  of  a  denial  of  the  allega- 
tions of  the  answer. 

The  verdict  of  the  jury  was  as  follows:  ''We,  the  jury 
in  this  case,  being  duly  empaneled  and  sworn,  find  all  the 
issues  joined  in  favor  of  the  plaintiff  and  against  both  of 
the  defendants,  and  we  assess  the  damages  of  plaintiff  at 
the  sum  of  one  dollar/' 

A  motion  for  a  new  trial  was  filed  by  plaintiff,  which 
was  overruled,  and  judgment  was  rendered  on  the  verdict. 
From  this  judgment  she  prosecutes  error  to  this  court. 

Some  stress  is  laid  upon  the  fact  that  ''all"  the  issues 
are  found  in  favor  of  the  plaintiff.  For  the  purposes  of 
this  case,  we  do  not  think  this  language  is  of  any  material 
importance,  as  a  general  finding  in  favor  of  plaintiff  might, 
perhaps,  have  imported  the  same  meaning.  However,  we 
shall  treat  the  verdict  as  being  a  finding  in  favor  of  plaint- 
iff upon  both  branches  of  the  case,  to- wit:  The  loss  of 
support  for  herself  and  family,  and  ther  loss  of  the  farm 
and  the  $1,000  referred  to  in  the  petition.  Upon  the 
*'farm"  branch  of  the  case  there  might  be  some  argument 
adduced  in  favor  of  the  verdict  of  the  jury,  as  it  could  not 
be  contended  as  supported  by  authority,  that  the  loss  of  the 
farm  by  the  foreclosure  of  the  mortgage  would  constitute 
a  proper  element  of  damages.  But  if  plaintiff  placed  the 
§1,000  referred  to  in  the  hands  of  her  husbaniji,  and  he 
''squandered"  the  same  at  the  saloons  of  the  defendants 
by  purchasing  liquor  or  by  the  other  methods  alleged, 
defendants  would  be  liable  therefor. 

Of  the  instructions  given  to  the  jury  by  the  court,  we 
here  copy  the^ns^,  third,  nnd  fourth  given  upon  the  court's 
own  motion.     They  are  as  follows: 

"  1.  This  is  an  action  for  loss  of  means  of  support  and 
loss  of  plaintiff's  separate  and  individual  money.  It  is 
not  an  action  for  loss  of  society,  but  it  is  wholly  an  action 
to  recover  for  a  financial  loss  of  support  and  maintenance 
and  money  lost.       The  plaintiff  alleges  that,  durinjr  the 
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time  stated  in  the  petition,  her  husband  was  intoxicated ; 
that  in  consequence  of  such  intoxication  he  failed  to  sup- 
port plaintiff  and  her  children,  and  squandered  plaintiff's 
money ;  that  defendants  furnished  to  her  husband  intoxi- 
cating liquors  that  contributed  to  such  intoxication.  As 
to  either  class  of  losses  above  mentioned,  the  plaintiff  must 
prove  all  these  allegations,  in  relation  thereto,  by  a  prepon- 
derance of  the  evidence,  in  order  to  recover.  If  she  has 
so  proved  all  these  allegations  as  to  either  kind  of  losses 
aforesaid,  against  either  the  defendant  Schoenheit,  or  the 
original  defendant,  Huber,  who  is  now  deceased,  and 
his  estate  is  represented  by  an  administrator,  you  must 
find  in  favor  of  plaintiff  against  such  defendant  If 
you  find  that  plaintiff  has  proved  all  said  allegations 
against  both  defendants,  then  you  will  find  in  her  favor 
against  both  defendants.  If  you  fail  to  find  all  the  said 
fiicts  alleged  by  plaintiff  against  either  of  said  defendants, 
you  will  find  for  both  defendants.  If  you  find  the  truth 
of  said  allegations  as  against  one  of  the  defendants,  and 
not  against  the  other,  you  will  find  against  the  former,  and 
in  favor  of  the  latter.'* 

'^  3.  If  you  find  for  plaintiff  as  to  loss  of  her  separate 
money,  as  alleged  in  the  petition,  you  will  assess  her  dam- 
ages on  account  of  that  kind  of  loss  at  the  amount  of  such 
loss  sustained  by  her  in  the  way  alleged  in  the  petition, 
with  interest  at  seven  per  cent  per  annum  from  the  time 
the  loss  was  suffered.  This  instruction  as  to  interest 
applies  also  to  loss  of  means  of  support,  if  you  find  any 
such.'' 

''4.  If  you  find  for  plaintiff,  both  as  to  loss  of  her 
separate  money  and  as  to  loss  of  support  of  herself  and 
children,  then  your  verdict  will  be  the  aggregate  of  both 
kinds  of  losses  together." 

By  these  instructions  the  question  of  loss  of  plaintiff's 
money  was  submitted  to  the  jury.  By  their  verdict  the 
jury  found  in  favor  of  plaintiff  upon  this  question.  Taking 
43 
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these  findings  as  being  correct,  we  confess  our  inability  to 
understand  the  theory  upon  which  the  jury  could  have 
found  the  loss  of  $1^000  to  result  in  a  damage  of  only  one 
dollar  to  plaintiff. 

We  think  this  question  was  properly  submitted  to  the 
jury,  and  the  verdict  could  not  be  in  favor  of  plaintiff 
thereon  and  yet  a  finding  of  one  dollar  be  sustained. 

Sec.  16  of  Chap.  50,  Compiled  Statutes  of  1887,  pro- 
vides that,  "  The  person  so  licensed  shall  pay  all  damages 
that  the  community  or  individuals  may  sustain  in  con- 
sequence of  such  traffic,"  etc. 

Sec.  8  of  Chap.  53  provides  that,  "A  woman  may,  while 
married,  sue  and  be  sued,  in  the  same  manner  as  if  she 
were  unmarried." 

Sec.  16  of  chapter  50  gives  to  a  married  woman  the  right 
to  institute  and  maintain  in  her  name  a  suit  for  all  dam- 
ages sustained  by  herself  and  children  on  account  of  the 
traffic.  This  section  is  re-enacted  from  Chap.  29  of  the 
Revised  Statutes  of  1866,  it  being  Sec.  341  of  the  criminal 
oode  of  that  revision,  and  section  577  of  the  criminal  code 
as  published  in  the  General  Statutes  of  1873,  and  by 
reason  of  its  re-enactment  into  the  present  law,  it  has  re- 
mained in  force  ever  since  the  original  enactment.  In  re 
Mollie  HaU,  10  Neb.,  537.  Hair  v.  State,  16  Id.,  601. 
State  V.  Wish,  15  Id.,  448. 

At  the  time  of  the  original  enactment  of  section  16  of 
the  present  law,  the  rights  of  a  married  woman  were  cir- 
cumscribed by  the  provisions  of  the  common  law,  and, 
therefore,  it  became  necessary  to  confer  upon  her  the  right 
to  maintain  an  action  for  damages  sustained  by  herself 
and  children,  such  as  the  loss  of  support  But  in  1871, 
section  3  of  the  act  approved  March  1st  of  that  year  com- 
pletely removed  the  common  law  disability;  since  which 
time  she  has  been  clothed  with  the  right  to  bring  an 
action  in  her  own  name  ''  in  the  same  manner  as  if  she 
were  unmarried."     She,  therefore,  has  the  right  to  main- 
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tain  an  action  for  all  damages  that  she,  as  an  individual^ 
may  sustain  in  consequence  of  the  traffic' in  liquors^  under 
section  15  of  the  present  law,  the  same  as  any  other  person 
might  do  under  similar  circumstances. 

It  cannot  be  questioned  that  an  action  might  be  main- 
tained against  a  saloon-keeper  by  any  person,  other  than 
the  wife,  suffering  a  loss  by  his  money  being  "spent" 
and  "squandered  "  in  a  saloon  by  an  intoxicated  person, 
or  by  the  same  spent  and  squandered,  in  a  saloon  kept  by 
the  defendant.  Mulford  v.  Clewell,  21  O.  S.,  191.  Hem- 
mens  v,  BenUy,  32  Mich.,  89.  If  so,  there  is  no  reason 
why  the  action  may  not  as  well  be  maintained  by  the  wife 
for  similar  damage. 

These  observations  are  made,  not  because  they  neces- 
sarily arise  in  the  case,  but  for  the  reason  that  counsel  in 
their  brief  asked  the  court  to  construe  the  sections  under 
consideration  in  their  application  to  the  case  at  bar. 

Upon  examination  of  the  bill  of  exceptions,  we  find  the 
testimony  as  to  the  capacity  or  ability  of  plaintiff *s  hus- 
band to  support  his  family  to  be  principally  one  way. 
That  he  had  the  ability  to  labor,  and  when  not  under  the 
influence  of  intoxicants,  or  suffering  from  his  debauches, 
he  had,  to  some  extent,  the  care  and  management  of  his 
farm  and  the  raising  of  stock  thereon.  As  to  his  disposi- 
tion to  labor,  there  is  a  conflict  in  the  testimony.  The  wit- 
nesses substantially  all  agree  that,  from  about  the  year 
1882,  until  the  time  of  the  commencement  of  the  suit,  he 
was  in  the  habit  of  drinking  intoxicating  liquors,  and  some 
of  the  witnesses  testified  that  this  habit  was  formed  to  such 
an  extent  as  to  render  him  unfit  for  business  or  labor  dur- 
ing a  considerable  portion  of  the  time.  Defendants'  prin- 
cipal effort  was  to  show  that,  not  only  subsequent  to  the 
time  alleged  in  the  petiticm  as  the  commencement  of  his 
continued  intoxiration,  which  resulted  in  his  failure  to 
support  his  family,  but  prior  thereto,  reaching  back  from 
fifteen  to  twenty  years,  and  in  some  cases  longer,  the  hus- 
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band  of  plaintiff  was  somewhat  shiftless  and  not  inclined 
to  labor,  although  all  agree  that  he  had  the  ability  so  to  do. 
The  uniform  rule,  so  far  as  we  have  been  able  to  exam- 
ine, established  bj  the  courts  is,  that  the  wife  is  entitled  to 
the  labor  of  her  husband  in  providing  a  means  of  support. 
It  cannot  be  contended  but  that  the  proof  was  sufficient  to 
establish  the  fact  jthat  much  of  the  time  of  plaintiff's  hus- 
band, and  a  great  portion  of  his  means  which  should  have 
been  used  in  the  support  of  his  family,  were  spent  in  the 
saloons  of  defendants.  She  was  not  only  entitled  to  his 
services,  but  also  to  the  proceeds  of  his  labor,  as  between 
herself  and  defendants.  Much  of  his  time  and  money  be- 
ing spent  at  their  places  of  business,  and  being  so  found  by 
the  verdict  of  the  jury,  it  is  quite  clear  that  the  sum  of  one 
dollar,  returned  by  them,  could  in  no  manner  compensate 
plaintiff  for  her  loss.  It  is  testified  by  one  of  the  defend- 
ants that  plaintiff's  husband  paid  him  one  dollar  for  liquor, 
although  more  than  that  amount  in  value  was  furnished. 
It  is  quite  probable  that  the  verdict  of  the  jury  was  based 
upon  the  testimony  of  this  defendant,  as  the  amount  of 
the  verdict  and  sale  agree.  Whether  this  be  true  or  not, 
we  are  unable  to  state,  but  the  coincidence  is  somewhat 
remarkable.  Should  this  be  the  case,  we  are  driven  to 
the  conclusion  that  the  jury  found  the  allegations  of  the 
to  the  conclusion  that  the  jury  found  the  allegations  of  the 
petition  to  be  true,  and  allowed  plaintiff  no  damages  what- 
ever for  the  loss  of  support  for  herself  and  family 
during  the  interval  named  in  the  petition.  "The  wife 
relies,  as  she  has  a  right  to  do,  upon  her  husband,  as  her 
main,  frequently  her  only,  support.  The  person  who  de- 
prives her  of  this  support  by  converting  her  husband 
into  a  drunkard  and  an  idle  vagabond,  most  materially 
injures  her  means  of  support.  She  is  thereby  deprived 
of  that  to  which  she  had  a  right,  and  which,  when  taken 
away,  inflicts  upon  her  a  great  wrong,  for  which  the  state 
gives  her  a  remedy."  Woolheather  t?.  Hisley,  88  Iowa, 
486,  at  page  492. 
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The  wife  lias  the  right  to  be  maintained  and  supported 
at  the  expense  of  her  husband,  and  she  has  an  interest  in 
his  capacity  for  labor.  This  interest  in  his  capacity  to 
labor  cannot  be  lessened  by  proof  on  the  part  of  defendants 
that  he  lacked  the  disposition^  so  far'at  least  as  this  failure 
may  be  traced  to  his  habits  of  intoxication.  The  verdict  of 
the  jury  upon  the  questions  of  fact  involved  in  the  case  is 
clearly  at  variance  with  the  amount  of  damages  returned 
thereby,  and  therefore  should  not  be  permitted  to  stand. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  bemanded. 

The  other  judges  concur. 


dry  OF  Lincoln,  plaintiff  in  error,  v.  Sophia 
Beckman,  defendant  in  error. 

1.  Motion  for  New  TriaL  A  yerdict  was  retarned  in  court  by 
the  jury  on  the  21st  day  of  May.  On  the  23d  day  of  the  same 
month,  a  motion  for  a  new  trial  was  filed  by  defendant.  On  the 
24th  another  motion,  styled  a  "  Sapplemental  motion  for  a  new 
trial,"  was  filed.  By  Sec  316  of  the  civil  code,  a  motion  for  a 
new  trial  must  be  made  daring  the  term  a  yerdict  is  rendered, 
and  within  three  days  thereafter,  unless  unavoidably  prevented. 
The  supplemental  motion  for  a  new  trial,  being  filed  within 
three  days  after  the  rendition  of  the  verdict,  was  held  to  have 
been  an  amended  motion  for  a  new  trial,  and  a  substitute  for  the 
one  filed  on  the  day  previous,  and  having  been  filed  within  three 
days,  it  was  not  necessary  to  obtain  leave  of  court  to  file  it. 

2l  Injuries  to  Person:  evidence.  In  an  action  for  damages 
resulting  from  personal  injury,  the  plaintiff  was  permitted  to 
testify  to  the  amount  of  her  earnings  prior  to  the  injury,  lor  the 
purpose  of  showing  the  value  of  her  time.  This  was  without 
objection.  She  was  then  asked  how  much  she  made  each  week 
by  her  labor.  Objection  was  made  to  the  question,  which  was 
overruled.     Held,  No  error. 
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3.  Instructions  to  the  jury  should  be  clear,  explicit,  and  definite, 
couched  in  plain,  simple  language,  and  should  not  give  undue 
prominence  to  one  feature  of  the  case  or  item  of  the  evidence. 

Ekrob  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Chapman,  J. 

C  A.  Atkinson,  City  Attorney^  and  J.  L.  Doty^  for 
plaintiff  in  error,  on  motion  for  new  trial,  cited :  Snoto* 
den  V.  Craig,  20  Iowa,  477.  Humphries  v.  Marshall,  12 
Ind.,  609.  Brady  v.  O'Brien,  23  Cal.,  244.  Van  VaU 
kenburg  v.  Huff,  1  Nev.,  142.  First  instruction.  St. 
Louis  V.  State,  8  Neb.,  406.  Callanan  v.  Shaw,  24  Iowa, 
441.  SheUenbarger  v,  Nafus,  15  Kan.,  547.  Evidence 
inadmissible  under  the  pleadings.  Baldwin  v.  R.  R.y4i 
Gray,  333.  Agnew  v,  Johnson,  22  Penn.  State,  471.- 
Plimpton  V.  Gardier,  64  Maine,  360. 

Billingsley  &  Woodward  and  G.  M.  Lambertson,  for 
defendant  in  error,  cited :  OUy  of  Lincoln  v.  Walker y  18 
Neb.,  245.  Irvin  v.  Wood,  4  Robt.,  138.  Congreve  v. 
Morgan,  18  N.  Y.,  84.     Hart  v.  Mayor,  9  Wend.,  607. 

Reese,  Ch.  J. 

This  was  an  action  instituted  by  defendant  in  error  for 
damages  resulting  from  a  personal  injury,  alleged  to  have 
been  suffered  by  reason  of  a  fall  from  the  sidewalk  and 
street-crossing  of  plaintiff  in  error,  into  an  excavation  or 
depression,  alleged  to  have  been  wrongfully  and  negligently 
permitted  to  remain  open  at  the  side  of  the  street,  at  the 
crossing. 

The  cause  was  tried  to  a  jury,  who  returned  a  verdict  in 
favor  of  defendant  in  error.  After  the  return  of  the  ver- 
dict a  motion  for  a  new  trial  was  filed,  assigning  as  grounds 
therefor : 

^^ First  Because  the  verdict  of  the  jury  in  this  case  is 
contrary  to  and  against  the  weight  of  evidence,  and  that 
said  verdict  is  not  sustained  by  the  evidence. 
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"  Second.  Because  said  verdict  was  contrary  to  the  law 
of  the  case. 

"  Third.  Because  of  error  of  law  occurring  at  the  trial, 
and  dulj  excepted  to  by  defendant/' 

The  next  day  after  the  foregoing  motion  was  filed,  plaint- 
iff in  error  filed  a  '^  supplemental  motion  for  a  new  trial.'' 
This  '^supplemental  motion"  presented^  as  grounds  for  a 
new  trial,  the  alleged  errors  of  the  court  in  refusing  to  give 
certain  instructions  asked  by  counsel  for  plaintiff  in  error. 

It  is  now  insisted  on  the  part  of  defendant  in  error  that 
this  ^'  supplemental "  motion  for  a  new  trial  was  filed  after 
the  expiration  of  the  three  days  within  which  a  motion  for 
a  new  trial  might  have  been  filed  without  leave  of  court, 
and  that  the  attention  of  the  district  court  was  not  called 
thereto  at  the  time  of  the  decision  upon  the  motion  for  a 
new  trial.  By  an  examination  of  the  record  we  find  that 
the  verdict  of  the  jury  was  returned  into  court  on  the  21st 
day  of  May.  On  the  23d  the  motion  for  a  new  trial  was 
filed,  and  on  the  24th  the  paper  styled  '^supplementul 
motion"  was  also  filed,  and  on  the  21st  day  of  June  the  mo- 
tion for  a  new  trial  was  overruled  and  judgment  entered 
on  the  verdict.  It  will  thus  be  seen  that  the  motions  for 
a  new  trial  were  filed  within  three  days  after  the  return  of 
the  venlict,  as  provided  by  section  316  of  the  civil  code. 
The  fact  timt  the  motion  was  styled  ''supplemental"  will 
have  no  bearing  in  the  case,  nor  was  it  necessary  that  leave 
should'be. had,  in  order  to  file  it.  It  is  somewhat  difficult 
to  understand  the  purpose  of  the  pleader,  at  the  time  of 
the  filing  of  this  motion.  He  does  not  seem  to  have  de- 
sired to  file  it  as  an  amended  motion  for  a  new  trial,  as  he 
omits  any  reference  to  the  grounds  alleged  in  his  original 
moiton.  It  cannot  be  styled  a  "  supplemental "  motion,  for 
the  reason  that  all  of  the  causes  alleged  therein  existed  at 
the  time  of  filing  the  original  motion.  It  is  quite  probable 
that  he  intended  to  abandon  the  grounds  alleged  in  the 
first  motion,  and  stand  upon  the  second.     While  he  had  a 
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clear  right  to  file  a  motioD  for  a  new  trial  at  any  time 
within  the  22d,  28d,  or  24th  days  of  May,  yet  we  know  of 
no  rule  of  law  which  would  authorize  the  filing  of  a  motion 
for  a  new  trial  in  separate  sections  or  parts,  thereby  un- 
necessarily encumbering  the  record.  We  will  tlierefore 
give  our  attention  solely  to  the  last  motion  filed.  This 
consists  of  twelve  assignments  or  grounds  for  a  new  trial, 
the  eleventh  of  which  we  will  first  notice:  "Eleventh, 
Because  the  court  erred  in  allowing  evidence  to  go  to  the 
jury  over  the  objection  of  the  defendant,  and  to  which  de- 
fendant at  the  time  duly  excepted." 

This  is,  perhaps,  tlie  same  objection  as  is  presented  by 
the  fourteenth  assignment  of  the  error,  in  the  petition  in 
error,  which  is  as  follows:  "The  court  erred  in  admitting 
the  evidence  of  Sophia  Beckman,  to  show  how  much  she 
made  each  week,  which  evidence  is  found  on  page  twenty- 
five  of  the  bill  of  exceptions." 

By  referring  to  the  bill  of  exceptions,  we  find  that, 
while  the  plaintiff  was  upon  the  stand,  she  was  interro- 
gated as  to  the  value  of  her  time,  prior  to  the  injury,  evi- 
dently for  the  purpose  of  aiding  the  jury  in  arriving  at 
the  correct  measure  of  damages.  The  only  objection  to 
this  testimony  was  to  one  question,  which  waa  as  to  the 
amount  of  money  she  was  able  to  earn  each  week.  We 
here  quote  briefly   from  her  testimony : 

Q.  What  kind  of  work  did  you  do  before  you  got 
hurt? 

A.  I  done  washing  for  other  people,  and  made  a  good 
living  out  of  it. 

Q.     How  much  did  you  make? 

A.     From  $5  to  $6  a  week. 

Tlie  objection  is  to  the  question  as  to  how  much  she 
made.  In  view  of  the  fact  that  this  inquiry  was  entered 
upon  for  the  purpose  of  establishing  the  value  of  her 
labor,  without  objection,  we  cannot  see  that  there  was  any 
prejudicial  error  in  admitting  the  testimony  objected  to. 


JANUARY  TERM,  1888.  681 

City  of  Lincoln  y.  Beckmau. 

Plaintiff  in  error  requested  the  trial  court  to  give  cer- 
tain instrnctions  to  the  jury,  which  were  refused.  There 
were  nine  in  number.  These  instructions,  with  two  ex- 
ceptions,  were  substantially  given  by  the  court  upon  its 
own  motion,  and  an  extended  examination  of  them  will 
not  now  be  made. 

The  first  instruction  asked  was  as  follows  ; 

"  First,  The  plaintiff,  before  she  is  entitled  to  the  recov- 
ery of  any  amount,  must  prove  by  a  preponderance  of  the 
evidence,  every  material  averment  in  the  petition. 

'*  It  is  the  duty  of  the  jury  to  give  to  the  evidence  of  each 
witness  such  weight  apd  credibility  as,  in  the  light  of  the 
circumstances  surrounding  each  witness,  and  the  interest 
each  witness  has,  if  any,  in  the  result  of  this  suit,  it  is  en- 
titled to,  in  the  opinion  of  the  jury.  The  jury  should 
consider  any  interest  that  any  witness  might  have  in  this 
suit,  either  financially  or  otherwise. '^ 

The  first  clause  or  paragraph  of  this  instruction  was 
given,  in  substance,  by  the  court,  and  we  will  only  notice 
the  second. 

If  this  instruction  was  so  written  as  to  fairly  express 
the  law  upon  the  subject  of  the  interest  of  witnesses,  it 
should  have  been  given,  for  it  is  a  well-settled  rule  that, 
in  weighing  the  testimony  of  witnesses,  it  is  proper  for 
the  jury  to  consider  their  interest,  if  any,  in  the  result  of 
the  suit,  and  to  give  their  testimony  such  weight  as  it  may 
be  entitled  to;  but  if  the  instruction  should  not  have  been 
given,  by  reason  of  its  form  or  want  of  a  clear  statement 
of  the  legal  proposition,  then  no  error  can  be  predicated 
upon  the  action  of  the  court  in  refusing  to  give  it. 

The  instruction  is  open  to  more  than  one  objection. 
First,  it  is  not  clear  in  its  statement  of  the  legal  principle, 
and  for  this  reason  the  trial  court  might  well  refuse  to  give 
it.  Second,  it  consists  of  many  repetitions  of  substantially 
the  same  idea,  and  by  the  latter  sentence  seeks  to  unduly 
and  improperly  impress  upon  the  minds  of  the  jury  that 
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they  must  consider  any  interest,  "either  financial  or  other- 
wise," that  each  witness  may  have  in  the  event  of  the  suit. 

It  is  a  well-established  rule  in  this  stale  and  elsewhere, 
that  instructions  should  consist  in  a  clear  statement  of  the 
rule  of  law  to  be  applied,  and  that  they  should  not  be  so 
framed  as  to  make  prominent  any  particular  feature  of  the 
case  or  the  testimony  thereon,  and  should  be  explicit  and 
clear,  and  not  confused  or  indefinite.  Milton  v.  State,  6 
Neb.,  144.  Ballard  v.  State,  19  Id.,  617.  Mathewson  v. 
Burr,  6  Id.,  320.  Market  v.  Moudy,  11  Id.,  218.  Marion 
V.  State,  20  Id.,  244. 

The  second  instruction  aSked  by  plaintiff  in  error,  and 
refused  by  the  court,  was  as  follows: 

"2.  Persons  traveling  on  foot  in  the  city,  should  do  so 
along  the  sidewalk  and  crossings,  and  where  such  sidewalks 
and  crossings  are  in  proper  condition  and  repair  for  ordinary 
travel  on  foot,  the  city  is  not  liable  in  damages  for  an  injury 
occurring  in  the  street  from  a  defect  in  the  street,  and  if  you 
find  from  the  evidence  in  this  case,  that  the  sidewalk  and 
crossing  referred  to  in  plaintiff's  petition  were,  at  the  time 
of  the  alleged  injury,  in  proper  condition  and  repair  for 
ordinary  travel  on  foot,  and  that  plaintiff  was  not  injured 
by  reason  of  any  defect  in  the  sidewalk  or  crossing,  then 
your  verdict  will  be  for  the  defendant.*' 

It  seems  to  be  the  contention  of  counsel  for  plaintiff  in 
error  that,  if  defendant  received  her  injury  by  falling  off 
the  crossing  into  the  excavation  or  depression,  she  could 
not  recover,  provided  the  sidewalk  and  crossing  were  in 
themselves  perfect.  That  is,  that  she  could  not  recover 
anything,  unless  she  was  able  to  show  that  the  sidewalk 
and  crossing  were  in  a  broken  condition,  out  of  repair,  or 
imperfect  in  their  construction.  This,  we  do  not  think,  is 
the  law,  and  the  instruction  referred  to  was  properly  re- 
fused. 

We  think  it  tolerably  well  settled  that,  in  cases  of  this 
kind,  the  question  of  care,  or  the  want  of  it,  is  one  which 
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should  be  left  to  the  jury,  under  all  the  circumstaDces  of 
the  case,  and  if  they  found  that  defendant  in  error,  in  the 
exercise  of  ordinary  care,  fell  from  the  sidewalk  into  the 
excavation  or  depression  and  received  the  injury,  and  that  it 
was  negligence  on  the  part  of  the  city  to  allow  such  a  de- 
pression or  excavation  to  remain  so  near  the  sidewalk  as  to 
render  it  dangerous,  then  she  could  recover.  The  whole 
question  of  negligence,  both  upon  the  part  of  plaintiff  and 
defendant,  was  for  the  jury  to  determine. 

No  substantial  error  having  occurred  in  the  trial  of  the 
case,  the  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


J.  O.  MiLLIGAN  &  Co.,  PLAINTIFF  IN  ERROR,  V.  GeORGB 

Butcher,  dependant  in  error. 

1.  Evidence  examioed,  and  ffeldy  To  snstain  the  yerdict. 

2.  Evidence.    In  an  action  for  the  price  of  certain  grain  alleged 

to  haye  been  delivered  by  the  plaintiff  to  the  defendant,  the 
weigh  checks  iasned  by  the  agent  of  the  defendant  in  the  nsnal 
conrse  of  bnsiness  are  competent  evidence  for  the  pnrpose  of 
proving  the  number  of  bushels  or  pounds  of  grain  deliyered. 

3.     :    PABTXSRSHIP.     In  an   action  against  a  company  or 

partnership  composed  of  persons  whose  names  are  given  in  the 
petition,  the  certificate  of  partnership,  as  shown  by  the  records 
of  the  county,  is  admissible  for  the  purpose  of  showing  the 
names  of  the  members  of  such  firm  or  partnership. 

4.  A  New  Trial  will  not  be  granted  for  errors  not  prejudicial  to 

the  party  complaining. 

5.  Impeaching  Witness.    One  of  the  methods  of  impeaching 

a  witness  is  by  showing  that  he  has  made  statements  out  of 
court  at  variance  with  his  testimony.  This  rule  mny  be  applied 
to  party  to  action  as  well  as  to  a  disinterested  witness,  and  the 
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fact  that  the  matter  npon  which  a  witness  testified  may  involTe 
an  admission  which  might  be  proved  as  having  been  made 
against  his  interest  wonld  not  change  the  rale. 

6.  Sale:  market  value  of  grain.  Where,  in  an  action  for  the 
purchase  price  of  grain  alleged  to  have  been  delivered  upon  a 
contract  by  which  the  price  was  fixed  and  agreed  upon,  the  an- 
swer being  a  general  denial,  the  parties  npon  the  trial  offered 
evidence,  without  objection,  tending  to  show  the  market  value 
of  the  grain  at  the  time  of  its  delivery,  it  was  proper  for  the 
court  to  instruct  the  jnry,  in  substance,  that,  if  they  found  that 
the  grain  was  actually  delivered  and  no  contract  was  made  as 
to  the  price,  the  plaintiff  might  recover  the  value  of  the  grain 
so  delivered. 

Error  to  the  district  court  for  Wayoe  county.  Tried 
below  before  Powers,  J. 

Frank  Fulla^  for  plaintiff  in  error,  cited :  Gregory  v. 
Cameron^  7  Neb.,  419.  Bishop  Cont,  Sec.  178.  Ben- 
jamiQ  on  Sales,  Sec,  39.  Toxcnsend  v.  Corning^  28  Wend., 
435.  Athe  v.  Bartliolemewy  33  N.  W.  R.,  112.  Story 
Eq.,  Sec.  192.  Wendall  v.  Van  Rensselaer^  1  John.  Ch., 
344.  Bank  v.  Lee^  13  Pet.,  107.  Merchants  Bank  v. 
State  Bank,  10  Wall.,  604.  Hooper  v.  Browning,  27  N. 
W.  R.,  419.    McDonald  v.  McDonald,  34  Id.,  276. 

Northrop  &  Welch,  for  defendant  in  error,  cited  :  Cropsey 
V.  AverUly  8  Neb.,  158. 

Reese,  Ch.  J.  • 

By  the  petition  filed  in  the  district  court  it  was  alleged, 
that  plaintiff  in  error  (Milligan  &  Co.)  was  a  company 
formed  for  the  purpose  of  carrying  on  business  in  the  state 
of  Nebraska,  and  not  incorporated,  and  that  on  the  eighth, 
ninth,  and  tenth  days  of  November,  1886,  defendant  in 
error  sold  and  delivered  to  plaintiff  in  error,  at  its  s{)ecial 
instance  and  request,  two  hundred  and  ninety-six  and 
nine-tenths  busheis  of  flax,  at  seventy  cents  per  bushel, 
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amounting  to  $207.83,  and  one  hundred  and  eighty 
bushels  of  wheat,  at  forty-eight  cents  per  bushel,  amount- 
ing to  $86.40,  then  agreed  to  be  paid  therefor  by  plaintiff 
in  error;  that  no  part  of  the  same  had  been  paid,  and  there 
was  due  thereon  the  sum  of  $294.2*3,  with  interest,  for 
which  judgment  was  demanded. 

The  answer  consisted  of  an  admission  of  the  allegation 
of  the  petition,  that  plaintiff*  was  an  unincorporated  com- 
pany formed  for  the  purpose  of  transacting  business  in  the 
state.     All  other  allegations  were  denied. 

There  was  a  jury  trial,  which  resulted  in  a  verdict  in 
favor  of  defendant  in  error  for  the  amount  claimed  in  the 
petition,  and  for  which  judgment  was  rendered.  A  motion 
for  a  new  trial  was  filed  by  plaintiff  in  error,  which  con- 
sisted of  the  following  grounds : 

"  First,  The  verdict  is  contrary  to  law. 

''/Second,  The  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

'^Thirdj  The  court  erred  in  admitting  weigh  checks 
issued  at  Winside. 

^^  Fourthy  The  court  erred  in  admitting  the  record  of 
Wayne  county,  showing  the  co-partnership  existing  be- 
tween J.  O.  Milligan  and  P.  A.  English. 

"  Fifths  The  court  erred  in  the  admission  of  certain  testi- 
mony against  the  objections  and  exceptions  made  at  the 
time  by  the  defendant. 

"Sixth,  Errord  of  the  court  in  admitting  and  excluding 
testimony  prejudicial  to  the  defendant  during  the  trial. 

"Seventh,  The  court  erred  in  giving  instructions  fifth 
and  seventh,  as  asked  by  plaintiff." 

This  motion  was  overruled,  and  judgmeut  entered  upon 
the  verdict.  Defendant  in  the  action,  as  plaintiff  in  error, 
presents  the  case  to  this  court  for  review. 

*In  disposing  of  the  first  and  second  grounds  for  a  new 
trial,  it  may  be  sufficient  to  say  that,  upon  an  examination 
of  ttie  Testimony  introduced,  we  find   the  verdict  to   be 
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sufficiently  sustained  by  the  testimony.  In  short,  it  could 
not  well  have  been  otherwise.  As  shown  by  the  ]>etition, 
the  action  was  for  the  price  of  a  certain  quantity  of  flax 
and  wheat  delivered  to  plaintiff  in  error  by  defendant  in 
error.  The  delivery  of  the  grain  is  fully  established  by 
the  testimony  on  the  part  of  defendant  in  error,  and  not  in 
reality  denied  by  plaintiff  in  error,  yet  we  observe  that,  in 
many  places  in  the  testimony  on  the  part  of  the  defense,  it 
is  stated,  in  terms,  that  they  bought  no  grain  of  the  kind 
named  of  defendants  in  error.  Upon  a  careful  analysis 
of  the  testimony  referred  to,  we  find  that  it  is  sufficiently 
shown,  even  by  the  defense,  that  a  quantity  of  flax  and 
wheat  was  delivered  at  the  elevator  of  plaintiff  in  error,  at 
Winside,  which  corresponded  with  the  amount  named  in 
the  petition,  but  for  some  reason,  which  is  not  made  clear 
by  the  testimony  of  plaintiff  in  error,  it  seems  that  the  title 
of  defendant  in  error  to  the  grain  mentioned  was  disputed; 
yet  it  is  not  shown  that  it  belonged  to  any  other  person, 
or  that  any  good  reason  existed  why  defendant  in  error 
should  not  receive  the  price. 

The  third  ground  for  a  new  trial,  that  the  court  erred 
in  admitting  weigh  checks  issued  at  Winside,  cannot  be 
sustained.  A  number  of  such  checks  were  introduced  in 
evidence,  and  admitted  over  the  objections  of  plaintiff  in 
error.  They  were  issued  by  one  J.  M.  Cherry,  who  was 
shown  to  be  plaintiff's  agent,  and  by  the  clear  weight  of 
testimony  represented  the  amount  of  grain  delivered.  The 
question  of  the  order  of  proof  does  not  arise,  but  if  it  did, 
while  it  is  apparent  that  but  little  regard  was  paid  to  the 
order  and  methods  of  introducing  testimony,  and  the 
checks  referred  to  were  introduced  out  of  the  usual  order, 
yet  no  prejudice  could  result  to  the  losing  party  by  such 
course,  and  that  alone  would  not  be  sufficient  to  warrant  a 
reversal  of  the  judgment. 

Referring  to  the  fourth  clause  of  the  motion  for  a  new 
trial,  that  the  court  erred   in  admitting   the  record   of 
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Wayne  county,  showing  the  partnership  existing  between 
Miliigan  &  English,  the  question  is  not  fully  presented  by 
the  record,  as  we  are  unable  to  find  such  a  record  in  the 
bill  of  exceptions.  But  we  cannot  see  that  plaintiff  in 
error  could  have  been  prejudiced  by  the  admission  of  such 
record,  in  any  event,  as  it  could  do  no  harm,  if  wrongfully 
admitted.  But  it  is  probably  true  that  the  introduction  of 
this  instrument  or  record  was  for  the  purpose  of  showing 
the  relation  existing  between  English  and  the  firm,  in 
order  to  render  admissible  as  against  such  firm  certain 
admissions  and  conversations  by  him. 

The  fifth  and  sixth  grounds  for  a  new  trial  contained  in 
the  motion  may  be  considered  together.  They  are,  in 
brief,  that  the  court  erred  in  his  rulings  in  the  admission 
and  rejection  of  testimony  during  the  trial.  These  objec- 
tions refer  principally  to  the  order  in  which  the  testimony 
was  introduced.  We  have  examined  the  bill  of  exceptions, 
and  find  no  prejudicial  error  upon  the  matter  of  the  ad- 
mission or  rejerition  of  testimony.  As  measured  by  rules 
of  evidence  in  that  behalf,  it  cannot  be  denied  but  that 
the  case  was  presented  to  the  jury  without  much  regard 
to  the  order  usually  observed  in  the  introduction  of  testi- 
mony. But,  as  we  have  seen,  no  prejudice  resulted  there- 
from, and  no  complaint  was  made  upon  that  ground  at  the 
time.  Every  opportunity  was  given  by  the  trial  court  for 
a  full  and  complete  investigation  of  all  matters  in  issue  by 
plaintiff  as  well  &s  by  defendant,  and  we  are  unable  to  find 
where  any  prejudice  could  result  from  the  rulings  of  the 
<x)urt  or  from  the  order  in  which  the  testimony  was 
introduced. 

It  is  further  insisted  that  the  court  erred  in  giving  in- 
■structions  numbered  five  and  seven  as  asked  by  defendant 
in  error.     These  instructions  are  as  follows : 

"  5th.  The  court  instructs  the  jury  that  one  of  the 
modes  of  impeaching  a  witness  is  by  showing  that  he  has 
made  statements  out  of  court  at  variance  with  his  state- 
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ments  on  the  witness  stand,  and  if  the  jury  believe  from 
the  evidence  that  any  witness  has  made  statements,  at  an- 
other time  and  place,  at  variance  with  his  evidence  in  this 
case,  regarding  any  material  matter  testified  to  by  him, 
then  it  is  the  province  of  the  jury  to  determine  to  what 
extent  this  fact  would  impeach  either  his  memory  or  his 
credibility,  or  detracts  from  the  weight  which  ought  to  be 
given  to  his  testimony/' 

"  7th,  The  plaintiff  requests  the  court  to  charge  the 
jury  that,  if  they  find  from  the  testimony  that  the  plaint- 
iff delivered  to  the  defendants  the  flax  and  wheat  in  con- 
troversy, and  there  had  been  no  previous  contract  for  the 
sale  or  purchase  of  it,  the  reception  of  the  same  by  de- 
fendant would  be  sufficient  to  entitle  the  plaintiff  to 
recover  the  market  value  of  the  same." 

The  objection  to  number  five  is,  that  it  was  not  war- 
ranted by  the  testimony.  As  an  abstract  proposition  of 
law,  it  is  conceded  to  be  correct,  but  it  is  insisted  that 
there  was  no  testimony  introduced  to  warrant  the  giving 
of  the  instruction.  Strictly  speaking,  this  is  perhaps  true, 
as  no  effort  was  made  to  impeach  the  general  reputation  of 
any  witness  for  truth  and  veracity.  The  attention  of  one 
of  the  members  of  the  firm  constituting  the  plaintiff  in 
error,  when  upon  the  Witness  stand,  was  called  to  certain 
conversations,  alleged  to  have  been  had  between  himself 
and  defendant  in  error,  in  the  presence  of  a  third  party. 
In  some  respects  his  testimony  amounted  to  a  denial 
of  any  such  conversation  or  statements  as  presented  in 
the  interrogatory.  The  general  tenor  of  his  testimony, 
liowever,  upon  that  part  of  the  case,  was  to  the  effect 
that  he  did  not  remember  the  conversation.  Defend- 
ant in  error  then  in  his  turn  called  two  witnesses,  one  of 
whom  was  himself,  for  the  purpose  of  proving  the  conver- 
sation. This  was  competent,  not  only  for  the  purpose  of 
impeachment,  but  particularly  as  tending  to  prove  an 
admission   made    by    the    witness    against    his    interest. 


JANUARY  TERM,  1888.  68» 

Mllligan  &  Co.  v.  Bulcher. 

While  it  was  competent  for  the  latter  purpose,  it  incident- 
ally served  the  purpose  of  impeachment,  and,  therefore, 
the  instruction  was  correctly  given. 

The  objection  to  the  seventh  instruction  is,  that  it  is  a 
virtual  abandonment  of  the  contract  alleged  in  the  peti- 
tion, and  an  effort  made  by  defendant  in  error  to  recover 
on  the  quantum  meruit. 

There  can  be  no  doubt,  from  the  whole  testimony,  but 
that  flaxseed  and  wheat  were  delivered  to  plaintiff  in  error^ 
corresponding  in  quantity  with  the  allegations  of  the  peti- 
tion. The  only  real  issue  made  was,  as  to  the  contract 
having  been  made  prior  to  delivery,  by  which  •  the  price 
was  fixed  or  determined.  Ordinarily  the  position  takeo 
by  plaintiff  in  error,  as  to  this  instruction,  might  be  con- 
sidered correct,  but  in  view  of  the  course  taken  by  the 
parties  on  the  trial,  we  think  the  instruction  was  properly 
given.  As  we  have  said,  the  answer  was  a  general  deniaL 
Under  it,  the  plaintiff  in  error  seems  to  have  endeavored 
to  show  that  the  contract  was  not  made  as  claimed,  and 
that  the  grain  and  flax  were  not  worth  so  much  in  the 
market  as  the  alleged  contract  price.  No  objection  wa& 
made  to  this  defense  as  presented  by  plaintiff  in  error,  and^ 
in  view  of  this  evidence,  it  was  competent  for  the  court  to 
instruct  the  jury  as  it  did. 

It  is  contended  in  the  brief  of  plaintiff  in  error  that  th& 
first  proposition  which  presents  itself  is,  whether  there  was^ 
an  absolute  sale  of  the  property  in  controversy  by  defend* 
ant  to  plaintiff,  and,  if  not,  then  the  only  question  to  be 
considered  is,  whether  there  was  a  delivery  and  acceptance* 
That  if  no  contract  was  made  and  no  material  obligations 
assumed  which  could  be  construed  into  a  contract  of  sale^ 
the  action  could  not  have  been  maintained.  In  a  proper* 
case  the  position  taken  by  plaintiff  in  error  is  undoubtedly 
sound,  that  a  mere  offer  or  promise,  not  accepted,  in- 
volves no  agreement  and  cannot  constitute  a  contracts 
But  in  the  case  at  bar,  it  is  clearly  shown  that  grain  and 
44 
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flax  were  delivered  by  defendant  in  error  and  accepted  by 
plaintiflFin  error.  This,  of  itself,  would  create  an  implied 
obligation  on  the  part  of  plaintiff  in  error,  to  pay  for  the 
property  thus  received,  and  under  the  circumstances  in  this 
case  would  present  sufficient  proof  to  create  a  presumption 
iu  favor  of  the  contract  alleged.  The  only  suggestion 
contained  in  the  brief  as  to  a  legitimate  defense  is  in  the 
contention  that  defendant  in  error  could  not,  with  full 
knowledge  of  the  whole  transaction,  ''rest  on  his  oars  un- 
til the  matter  was  closed  up  with  Haguewood,  and  then 
complacently  step  in  and  claim  the  proceeds.'^  But  there 
is  no  proof  in  the  record  that  the  property  that  was  pur- 
chased was  the  property  of  Haguewood,  nor  that  he  ever 
made  any  claim  to  the  money  to  he  paid  therefor.  Neither 
is  there  any  proof  that  the  grain  had  ever  been  paid  for  to 
any  other  person.  If  another  than  the  defendant  in  error 
was  the  owner  of  the  flax  and  grain,  it  ought  to  have  been 
shown  upon  the  trial.  If  another  claimed  the  money  he 
might  have  been  required  to  appear  and  assert  his  title 
thereto.  Nothing  of  this  kind  was  done,  and  we  must 
presume  that  plaintiff  in  error  made  all  the  defense  he  had. 
If  he  did,  the  verdict  of  the  jury  was  cKarly  right,  and 
the  judgment  is  aflirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


e.  a.  wiggknhorn  et  al.,  plaintifps  in  error,  v. 
Jacob  Kountz,  dkfendaxt  in  error. 

1.  Riparian  Bights:  accretions:  trespass.  Where  an  island 
in  the  Platte  river  had  been  surveyed  by  the  United  States 
and  sold  to  a  party  wi)o  received  a  patent  therefor,  sach  party 
or  bis  grantee  'will  become  the  owner  of  any  accretions  to  snch 
island  or  of  land  formed  by  avulsion  from  the  washing  away  of 
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the  upper  part  of  the  island  and  the  sudden  formation  of  new 
land  on  the  lower  end  thereof,  and  a  party  cutting  trees  pawing 
upon  the  land  so  formed  will  he  liable  to  the  owner  thereof  in 
trespass. 

FILUM  AQUiB.     While  the  general  rule  is,  that 


a  grant  of  land  on  a  stream  not  navigable  includes  all  islands 
or  parts  of  islands  between  the  shore  and  the  centre  thread  of 
the  stream,  unless  reserved,  yet,  where  there  is  a  clear  reserva- 
tion of  the  islands,  either  expressly  or  by  necessary  implication, 
they  flo  not  pass  to  the  grantee,  and  the/Zum  aquae  which  bounds 
the  grant  is  the  centre  thread  between  the  shore  and  the  island. 
In  such  cases  two  fila  aqum  are  established — one  on  each  side  of 
the  island. 
:   main-land:    islands:    separatb  surveys.    Where 


the  main-land  and  an  island  have  been  separately  surveyed,  and 
purchased  by  different  parties  as  distinct  tracts,  the  grantees  of 
the  main-land  cannot  claim  the  island  as  included  in  their  grant. 
4.  Motion  for  New  Trial.  Where  two  or  more  parties  are  sued 
jointly,  and  there  is  a  verdict  and  judgment  against  them,  and 
either  defendant  desires  to  raise  a  question  peculiar  to  himself 
in  the  motion  for  a  new  trial,  he  should  tile  a  separate  motion 
and  not  join  with  the  other  defendants. 

Error  to  the  district  court  for  Saunders  county.  Tried 
below  ))efore  Post,  J. 

T.  B,  Wilson,  J.  B.  Strode,  and  Sam  M,  Chapman^  for 
plaintiff  in  error,  cited:  BiaaeU  v.  Fletcher,  19  Neb.,  727. 
Hopkins  V,  Dickinson,  9  Cash.,  548.  Middeion  v.  Pritch- 
ard,  8  Scam.,  £21.  Porter  v.  White,  13  Wis.,  625.  Mil- 
ler  V.  B.  B.  Co.,  71  N.  Y.,  384. 

C.  Thompson,  for  defendant  in  error,  cited:  Buse  t?. 
BxmeU,  86  Mo.,  209.  Lammers  v.  Nissen,  4  Neb.,  245. 
3  Washburn  Real  Prop.,  452.  Woodbury  v.  Short,  37 
Vt.,  387. 

MaxwejAj,  J. 

The  defendant  in  error  brought  an  action  against  the 
plaiutiffi,  in  the  district  court  of  Saunders  county,  to  re- 
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cover  the  value  of  certain  trees  cut  down  by,  and  con- 
verted to  the  use  of,  the  plaintiffs  in  error.  The  defend- 
ant in  error  alleges,  in  his  petition,  "  That  from  the  7th 
day  of  December,  1871,  until  the  29th  day  of  November, 
1882,  he  was  the  owner  in  fee  simple,  and  in  the  posses- 
sion of  lot  one  in  section  thirty,  in  township  thirteen  north, 
of  range  ten  east,  rn  Saunders  county ;  that  on  or  about 
the  first  day  of  September,  1881,  and  between  that  date 
and  said  29th  day  of  November,  1882,  and  while  plaintiff 
was  the  owner  and  in  possession  of  lot  one  aforesaid,  the 
said  defendants,  Ernest  A.  Wiggenhorn,  John  Johnson, 
and  Emery  A.  Clossen,  unlawfully  and  with  force  broke 
and  entered  upou  the  plaintiff's  said  land,  described  as 
follows,  to-wit:  Lot  one,  in  section  thirty,  in  township 
thirteen  north,  of  range  ten  east  of  the  6th  principal 
meridian,  Saunders  county,  the  state  of  Nebraska,  and 
then  and  there  cut  down  one  hundred  cottonwood  trees 
belonging  to  plaintiff,  and  then  growing  on  said  land, 
and  of  the  value  of  one  hundred  and  ninety  dollars,  and 
carried  the  same  away  and  converted  them  to  their  own 
use  to  the  plaintiff's  damages  in  the  sum  of  $190. 

Johnson  filed  an  answer  to  the  petition,  in  which  he 
alleges,  in  substance,  that  he  was  employed  by  Wiggen- 
horn to  cut  the  trees  in  question,  and  that  Wiggenhorn 
informed  him  that  he  had  lawful  authority  to  cut  said 
trees. 

Wiggenhorn  and  Clossen  answer  jointly,  denying  the 
facts  stated  in  the  petition. 

On  the  trial  of  the  cause  a  verdict  in  favor  of  Kountz, 
and  against  all  the  plaintiffs  in  error,  for  the  sum  of  $25 
was  returned.  A  motion  for  a  new  trial  was  thereupon 
filed  and  overruled,  and  judgment  entered  upon  the 
verdict. 

The  testimony  shows  that,  at  the  time  stated  in  the 
petition,  the  defendant  in  error  was  the  owner  of  lot  one, 
section  30,  T.  13  N.,  range  10  east.     The  land  was  entered 
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prior  to  the  year  1860,  and  a  patent  issued  in  that  year, 
ander  which  the  defendant  in  error  claims  title.  The  lot 
in  question  is  an  island  situated  in  the  Platte  river,  there 
being  a  well  defined  channel  on  each  side  of  said  island. 
In  the  year  1867,  during  high  water  in  the  Platte  river,  the 
upper  part  of  said  island  was  washed  away,  and  the  testi- 
mony tends  to  show  formed  an  accretion  to  the  lower  end  of 
said  island.  The  timber  in  question  was  cut  on  the  land 
thus  formed  at  the  lower  end  of  the  island.  That  sixty 
trees  from  8  to  15  inches  in  diameter  were  cut  on  this 
land,  and  used  as  piles  on  Mr.  Wiggenhorn's  mill-dam,  is 
proved  beyond  controversy.  There  is  some  dispute  in  the 
testimony  as  to  whether  Mr.  Johnson  was  hired  by 
Wiggenhorn,  or  sold  him  the  piles;  also  whether  Clossen 
was  employed  by  Wiggenhorn  or  Johnson,  but  in  the  situa- 
tion of  the  case  the  particulars  as  to  the  transaction  are  not 
material.  All  three  participated  in  the  trespass,  and  Mr. 
Wiggenhorn  procured  the  trees,  for  which  he  claims  to  have 
paid  Johnson  $32.  The  proof  shows  that  the  trees,  for  the 
purposes  for  which  they  were  used,  were  worth  from  J2  to 
12.75  each. 

The  principal  defense  relied  upon  is,  that  the  land  on 
which  the  trees  grew  was  not  the  property  of  Kountz,  but 
was  public  land,  to  which  all  had  equal  rights;  and  it  is 
claimed  further,  that  the  land  thus  suddenly  formed  would 
belong  to  the  parties  owning  the  main-land  bordering  on 
the  river  near  said  island.  These  questions  will  be  con- 
sidered in  their  order. 

In  Lammers  v.  Nissen^  4  Neb.,  245,  Judge  Gantt,  in 
defining  the  word  accretion,  says:  "That  an  accretion  to 
land  is  the  imperceptible  increase  thereto  on  the  bank  of  the 
river  by  alluvial  formations,  occasioned  by  the  washing 
up  of  sand  or  earth,  or  by  direliction,  as  when  the  river 
shrinks  back  below  the  usual  water-mark ;  and  when  it  is 
by  addition^  it  should  be  so  gradual  that  no  one  can  judge 
how  much  is  added  each  moment  of  time.     And  when  the 
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formation  of  land  is  thus  imperceptibly  made  on  the  shore 
of  a  stream,  by  the  force  of  the  water,  it  belongs  to  the 
owner  of  the  land  immediately  behind  it,  in  accordance  with 
the  maxim,  de  minimis  non  curat  lex.  It  is  said  that  no 
other  rule  can  be  applied  on  just  principles,  for  the  rea- 
son that  every  proprietor  whose  land  is  thus  bounded,  is 
subject  to  loss  by  the  same  means  which  may  add  to  his 
territory,  and  as  he  is  without  remedy  for  his  loss  in  this 
way,  he  cannot  be  held  accountable  for  his  gain." 

In  speaking  of  an  avulsion,  Washburn  R.  P.  (4th  Ed.), 
Vol.  8,  p.  60,  says:  "Cases  sometimes  occur  where  con- 
siderable quantities  of  soil  are,  by  the  sudden  action  of 
water,  taken  from  the  land  of  one  and  .deposited  upon  or 
annexed  to  the  land  of  another.  The  difference  between 
avulsion,  as  the  latter  process  is  called,  and  alluvion,  con- 
sists in  the  one  being  done  by  imperceptible  loss  from  the 
land  of  one,  and  increment  to  that  of  the  other,  and  in  the 
other,  its  being  done  suddenly,  to  an  extent  which  can  be 
ascertained  and  measured.  In  the  cai^^e  of  avulsion  the  soil 
still  belongs  to  the  first  owner,  unless  he  shall  have  suffered 
it  to  remain  in  its  new  position  until  it  cements  and  coa- 
lesces with  the  soil  of  the  second  owner;  in  which  case  the 
property  in  the  soil  will  be  changed  and  no  right  to  re- 
claim it  remain." 

If  it  be  conceded,  therefore,  that  the  land  so  formed  at 
the  lower  end  of  th«  island  in  question  was  formed  sud- 
denly, by  washing  the  soil  from  the  upper  end  of  the  island 
to  the  lower,  the  soil  would  still  remain  that  of  the  owner 
of  the  island,  and  a  person  cutting  trees  on  the  land  so 
formed  would  be  liable  for  the  same. 

The  plaintiffs  in  error  strenuously  contend,  in  substance, 
that,  as  a  grant  of  land  on  a  stream  not  navigable  includes 
all  islands  or  parts  of  islands  between  the  shore  and  the 
centre  thread  of  the  stream,  that  therefore  the  land  on 
which  the  trees  grew  belonged  to  the  owner  of  the  main- 
land on  the  river  adjacent  to  such  islands. 
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There  is  no  doubt  of  the  rule  that  grants  of  land  bound- 
ed ujjon  a  river  not  navigable  carry  with  them  the  exclu- 
sive right  and  title  of  the  grantee  to  the  centre  of  the  stream, 
unless  the  terms  of  the  grant  clearly  denote  the  intention 
to  stop  at  the  edge  or  margin  of  the  river,  the  rule  of  the 
common  law  being  that  proprietors  of  land  adjoining  pub- 
lic rivers  not  affected  by  the  flow  of  the  tide  own  the  soil 
adfilum  aqucB.    3d  Kent's  Commentaries,  427. 

In  Ingi^aham  v,  Wilkinson,  4  Pick.,  273,  the  supreme 
court  of  Massachusetts  say:  **The  doctrine  of  alluvion  and 
its  consequences  seems  to  be  very  clearly  settled.  That 
which  is  formed  by  gradual  accretion  belongs  to  the  owner 
of  the  soil  to  which  it  adheres.  The  land  which  may  be 
separated  from  a  man's  farm  by  a  sudden  change  of  the  bed 
of  the  river  may  be  reclaimed  by  him  who  lost  it.  Islands 
formed  in  the  river,  if  altogether  on  one  side  of  the  divid- 
ing line,  the^um  aqiwi^  belong  to  him  who  owns  the  bank 
on  that  side:  if  formed  in  the  middle  of  the  river,  they  are 
appropriated  to  the  owners  on  each  side,  not  in  common, 
but  in  severalty,  according  to  their  original  dividing  line, 
the  jUum  aquce,  as  it  is  where  the  waters  begin  to  divide. 
Such  is  the  civil  law,  and  the  justice  of  this  appropriation 
cannot  be  questioned.  If  the^um  aquas  divide  itself,  and 
one  part  take  the  east  and  the  other  the  west,  and  leave 
an  island  in  the  middle  between  both  j^a,  the  one-half  will 
belong  to  the  one  lord  and  the  other  to  the  other.'' 

In  D'ustees,  eto,j  v.  Dickijison,  9  Cush.,  648-9,  it  is  said: 
<^  In  the  case  just  now  supposed,  of  an  island  arising  in  the 
middle  of  the  river,  it  is  divided  by  that  line  which  was 
the  thread  of  the  river  immediately  before  the  rise  of  the 
island.  But  that  line  must  thenceforth  cease  to  be  the 
thread  of  the  river,  or  filum  aquce,  because  the  space  it 
occupied  has  ceased  to  be  covered  with  water.  But,  by 
the  fact  of  an  island  being  formed  in  the  middle  of  the 
river,  two  streams  are  necessarily  formed  by  the  oriprinal 
river  dividing  it  into  two  branches;  the  island  itself  hav- 
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ing  become  solid  land,  forms  itself  a  bank  of  the  new 
stream  on  the  one  side  and  the  old  bank  on  the  main  shore 
forms  the  other.  And  the  same  rule  applies  on  the  other 
side  of  the  island.  There  must,  then,  be  a  jilum  aqua:  to 
each  of  these  streams,  whilst  the  oXAjUum  aqucn  is  obliter- 
ated to  the  extent  to  which  land  has  taken  the  place  of 
water.  But  this  island,  having  all  the  characteristics  of 
land,  may  soon  be  divided  and  subdivided,  by  conveyances 
and  descents,  and  all  the  modes  of  transmission  of  property 
known  to  the  law,  and  thus  become  the  property  of  differ- 
ent owners.  Now  suppose  another  island  is  formed  in  one 
of  these  branches,  between  the  first  island  and  the  original 
main  shore.  It  seems  to  us  that  it  must  be  divided  upon 
the  same  principle  as  the  first;  but,  in  doing  it,  it  will  be 
necessary  to  assume  as  the  jUum  aqu<E  the  middle  line 
between  the  first  island  and  the  original  river  bank  on 
that  side." 

Where  the  main-land  and  an  island  have  been  separately 
surveyed  and  sold  by  the  government  to  different  parties, 
the  grantees  of  the  main-land  do  not  by  such  grant  acquire 
the  island.  In  such  case,  the  grant  to  each  being  separate 
and  distinct,  neither  can  claim  beyond  the  calls  of  his  entry 
and  patent.  The  rule  is,  that  where  there  is  a  clear  reser- 
vation of  islands  in  a  grant  of  main-land  adjacent  to  a 
river,  either  expressly  or  by  necessary  implication,  such 
islands  do  not  pass  to  the  grantee,  and  the  JUum  aqum 
which  bounds  the  grant  is  the  centre  thread  between  the 
shore  and  the  island.  In  such  cases,  two  fila  aqam  are 
established,  one  on  each  side  of  the  island.  Stolp  v.  Hoyt^ 
44  111.,  223.  Hopkins  Academy  v.  Dickinson,  9  Gush., 
544.  People  v.  Canal  Appraisers,  13  Wend.,  355.  Buss 
V.  Russell,  86  Mo.,  209. 

In  the  case  under  consideration,  it  is  clearly  shown  that 
there  is  a  well-defined  channel  of  the  river  on  each  side, 
between  the  main-land  and  the  island.  The  grant  of  the 
main-land,  therefore,  would,  at  the  most,  merely  extend  to 
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the  centre  thread  of  the  stream  between  the  shore  and  the 
island,  so  that  in  no  event  could  an  owner  of  the  main-land 
claim  an  interest  in  the  island. 

Some  objection  is  made  that  the  evidence  is  not  sufficient 
to  justify  a  verdict  against  Clossen.  There  is  but  little 
doubt  that  Mr.  Wiggenhorn  was  the  party  really  benefited 
by  the  cutting  of  the  trees^  and  apparently  he  should  be 
liable  for  the  damages  resulting  therefrom.  This  question^ 
however,  cannot  be  determined  in  this  action,  as  the  motion 
for  a  new  trial  is  joint.  There  is  no  error  in  the  record^ 
and  the  judgment  is  affirmed. 

Judgment  affibmed. 

Cobb  J.,  concurred. 

Beebe^  Cu.  J.y  having  been  of  counsel  in  the  subject- 
matter  of  the  suit^  did  not  sit. 


Dixon  County,  plaintiff  in  error,  v.  E.  E.  Hal-     '  f^  J?5 

STEAD,  DEFENDANT  IN  ERROR. 

i  Taxes :  united  states  bonds.  United  States  bonds  are  not 
taxable  under  the  laws  of  this  state.  Certain  U.  8.  bonds  were 
purchased  on  the  3d  day  of  March,  1886,  by  a  private  banker, 
who,  on  the  17th  day  of  May,  of  that  year,  claimed  the  same  as 
exempt  from  taxation.  The  board  of  equalization  having  im- 
posed taxes  on  the  bonds,  Heldj  That  the  evidence  before  such 
board  failed  to  show  that  the  bonds  were  purchased  as  a  means 
of  evading  taxation. 

^  :  :  PURCHASK  FOR  PURPOSE  OF  EVADING  TAXA- 
TION. Where  a  private  banker,  about  a  month  before  the  time 
fixed  by  law  for  the  assessment  ol  property,  converted  his  assets 
into  United  States  bonds.  Held,  That  if  the  change  in  the  charac- 
ter of  the  funds  was  merely  temporary— the  object  being  to 
escape  taxation — that  such  assets  would  be  liable  to  be  taxed, 


698       SUPREME  COURT  OF  NEBRASKA, 

Dixon  County  v.  Halstead. 

and  that  the  question  of  the  h<ma  fides  of  the  transaction  was 
one  of  fact  for  the  jury  to  determine.  Jones  v.  Seward  Cb.,  5 
Neb.,  661. 

3.     :     assessment:       equaltzatiok.     A  private    banker, 

in  returning  a  list  of  his  property  to  the  assessor,  claimed 
as  exempt  from  taxation  certain  United  States  bonds,  giving 
their  numbers  and  denomination,  to  which  the  assessor  made  no 
objection  at  the  time,  but  after  the  Ist  day  of  June  of  that  year 
added  the  value  of  said  bonds  to  the  assessment  list  of  said  hank, 
and  called  the  attention  of  the  board  of  equalization  to  the  fact. 
Notice  was  thereupon  served  on  the  bank,  which  appeared  and 
contested  the  right  to  increase  said  assessment.  Evidence  was 
taken  for  and  against  said  claim,  and  the  increase  in  the  assess- 
ment ordered  by  said  board,  which  order  was  reversed  by  the 
district  court.  Hfid^  That  the  charge  made  by  the  assessor  was 
in  the  nature  of  a  complaint,  and  made  by  a  competent  party, 
and  that  evidence  was  properly  received  in  support  of  the  com- 
plaint, but  that  the  evidence  did  not  warrant  the  order  of  the 
board  of  equalization. 

4,    :    ASSESSMENT.    Where  an  assessment  has  been  duly  made 

and  returned,  the  property  owner  may  rest  securely  upon  such 
assessment  unless  a  complaint  is  filed  against  him  before  the 
board  of  equalization,  and  evidence  given  in  support  of  the  com- 
plaint tending  to  show  that  his  assessment  should  be  increased. 

Error  to  the  district  court  for  Dixon  county.  Tried 
below  before  Crawford,  J. 

W.  F,  Norris  ani  J.  J.  McAlliatery  forplaintiflFin  error. 

W.  E,  Gantt,  for  defendant  in  error,  cited :  Jones  v. 
Seward  Countyy  5  Neb.,  661.  Lynam  v,  Andersoriy  9  Id., 
876.     Sumner  &  Co.  v.  Coljax  County,  14  Id.,  524. 

Maxwell,  J. 

In  May,  1886,  the  defendant  returned  to  the  assessor 
of  Ponca,  Dixon  county,  "The  amount  of  bonds  and 
stocks  of  every  kind,  state  and  county  warrants,  and  other 
municipal  securities,  and  shares  of  capital  stock  of  joint 
stock,  or  other  companies  or  corporations  held  as  an  in- 
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vestment  in  any  way  representing  assets,  the  sum  of 
$16,336.16,"  and  also  returned  the  amount  of  bonds  and 
other  securities  exempt  by  law  from  taxation,  specifying 
the  amount  and  kind  of  each,  the  same  being  included  in 
the  preceding  fifth  item,  as  follows: 


«Nos. 


66759 ' 
39976 
61797 
5748 
38902  I 
49974 
62502  ^ 
49494 , 
18071 
64694  ^ 
45438 
14247 . 
28832 
29946 , 


$500  each. 


12050  @  126  $15,183 

Nos.    66168  \ 

87969 / 
120770    $1,000  each. 

81047 V 
220151 ) 


U.S.  4?&  Bonds. 


No.  16423  $50." 


The  statement  was  duly  sworn  to  by  the  defendant,  and 
delivered  to  the  assessor.  The  assessor  raised  no  objections 
to  the  list,  but  seems  to  have  returned  the  same  with  the 
other  lists  to  the  county  clerk.  About  that  time — whether 
before  or  after  returning  the  lists  is  not  clear,  the  assess- 
or added  $12,050  to  the  defendant's  assessment,  and 
notified  the  board  of  equalization  of  the  fact.  On  the 
8th  of  June,  1886,  the  board  of  equalization  of  the  village 
of  Fonca  notified  the  defendant  to  appear  and  show  cause 
why  his  assessment  should  not  be  raised  $12,050,  the 
amount  added  by  the  assessor.  In  answer  to  this  notice, 
the  defendant  appeared  and  contested  the  right  of  the 
board  to  increase  the  assessment  as  proposed  by  the  assessor. 
A  considerable  amount  of  testimony  was  taken  before  the 
board,  from  which  it  clearly  appears  that  the  defendant 
did  possess  the  bonds  described  in  the  assessment  list  at  the 
time  of  the  assessment,  and  that  he  actually  produced  them 
before  the  board.  Upon  these  points  there  is  no  dispute. 
The  board  found  that  the  defendant  had  not  i)urcliased  the 
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bonds  in  good  faith,  but  as  a  means  of  evading  taxation  ; 
heuce^  that  the  bonds  were  taxable;  and  this  ruling  was 
unanimously  affirmed  by  the  board  of  supervisors  of  Dixon 
county.  The  case  was  then  taken  on  error  to  the  district 
court,  where  the  order  of  the  board  of  supervisors  was 
reversed,  from  which  judgment  the  county  brings  the 
cause  into  this  court  by  petition  in  error. 

It  is  the  policy  of  the  law  of  this  state  to  impose  taxes 
on  every  species  of  property  not  specifically  excepted  from 
taxation  by  the  constitution.  As  all  property  is  protected 
by  law,  it  is  but  just  that  it  should  bear  its  share  of  the 
expense  of  supporting  the  government  which  protects  it. 
This  state,  however,  has  no  power  to  impose  taxes  upon 
United  States  bonds,  as  they  are  exempt  under  the  United 
States  statute.  With  the  justice  or  propriety  of  such  ex- 
emption we  have  nothing  to  do.  The  propriety,  also,  of 
conducting  a  bank  upon  non-taxable  securities  is  somewhat ' 
doubtful,  as  it  would  seem  to  be  only  justice  that  capital 
protected  by  the  law  should  share  in  the  burden  incurred 
for  such  protection.  It  is  clearly  shown,  however,  that  on 
the  3d  day  of  March,  1886,  the  defendant  purchased 
the  bonds  in  question,  and  that  he  still  possessed  them 
in  June  of  that  year;  and  for  aught  that  appears,  is 
still  the  owner  thereof.  There  is  not  a  particle  of 
testimony  in  the  record  from  which  it  can  i*easonably 
be  inferred  that  the  defendant  purchased  the  bonds  in 
question  with  the  intention  of  selling  the  same  after 
the  time  for  assessing  property  had  passed.  There  is 
some  inference  of  that  kind,  perhaps,  from  the  fact  that 
the  bonds  were  purchased  but  a  short  time  before  the  time 
of  assessing  property,  but  that  alone  is  not  sufficient  to 
show  bad  faith.  Any  evasion  of  that  kind,  to  enable  a 
party  to  escape  his  just  proportion  of  the  taxes  imposed  by 
law,  should  be  frowned  upon  by  the  courts,  and  a  party 
not  permitted  to  shelter  himself  behind  such  temporary 
change  in  the  character  of  his  funds.    The  question  whether 
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such  change  is  temporary  or  permanent,  no  doubt,  is  proper 
to  submit  to  a  jury  to  determine  the  fact  from  the  evidence 
in  the  case.  And  as  the  judgment  was  reversed  in  the 
district  court,  the  case  now  stands  for  trial  on  the  question 
of  fact  in  that  court,  if  either  party  so  desire.  Jones  v. 
Commisaioneraj  5  Neb.,  561. 

The  assessor  of  Ponca  precinct  had  no  authority  to  in- 
crease the  amount  of  the  assessment  after  the  1st  day  of 
June,  1886,  and  probably  did  not  design  to  do  so  on  his 
own  authority,  but  merely  to  make  a  charge  upon  which 
the  board  of  equalization  could  act.  The  charge  thus  be- 
came a  complaint  against  the  defendant,  made  by  a  com- 
petent party.  The  board  of  equalization  thereupon  served 
a  notice  upon  the  defendant  of  the  filing  of  the  complaint, 
and  a  considerable  amount  of  testimony  was  taken,  both 
against  him  and  in  his  favor,  but,  in  our  view,  the  evidence 
fails  to  show  that  the  investment  in  United  States  bonds 
was  made  as  a  temporary  expedient,  for  the  purpose  of 
evading  taxation.  If  it  should  be  made  to  appear  that 
the  bonds  were  sold  soon  after  the  adjournment  of  the 
board  of  equalization,  it  would  be  a  circumstance  tending 
to  show  want  of  good  faith  in  the  defendant. 

Where  property  has  been  duly  assessed,  the  owner  may 
rest  securely  upon  the  valuation  so  fixed,  until  a  case  is  estab- 
lished authorizing  an  addition  to  the  assessed  valuation  of 
such  proi^erty.  The  assessor  acts  in  a  judicial  capacity  in 
making  an  assessment  of  property.  The  law  presumes 
that  he  will  do  his  duty  faithfully,  fearlessly,  and  impar- 
tially; therefore,  to  authorize  the  board  of  equalization  to 
increase  the  assessment  of  an  individual,  a  complaint  must 
be  made  and  testimony  taken  upon  the  same,  authorizing 
such  increase.  Otherwise  the  board  will  have  no  power. 
State  V.  Dodge  County,  20  Neb.,  595.  People  v.  Reynolds, 
28  Cal.,  111.  People  v.  Flint,  39  Id.,  670.  People  v. 
Goldtree^  44  Id.,  323.  As  the  testimony  in  this  case 
would  not  warrant  the  board  of  eqtialization  in  incroasincr 
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the  assessment  of  the  defendant,  the  judgment  of  the  dis- 
trict court  is  right,  and  is  affirmed. 

Judgment  affirmbd. 
The  other  judges  concur. 


Cockle     Separator     MANUFAcruRiNa     Compant, 

PLAINTIFF  IN  ERROR,  V.  S.  W.  ClARK,  DEFEND- 
ANT IN  ERROR. 

1.  Judgment:     final  obdbr.     An  order  of  the  district  court 

setting  aside  a  decree  and  permitting  a  defendant  to  plead  to 
an  answer  filed  by  a  co-defendant,  by  leave  of  conrt,  bnt  of 
which  said  defendant  had  no  notice,  is  not  a  final  order. 
Spencer  v  ThiaUe,  13  Neb.,  227,  distingaished. 

2.  FIOEding:     answbb  against  co-defsndant:     time  fob 

PLEADING.  Where  a  defendant  files  an  answer  against  a  co- 
defendant,  seeking  to  enforce  certain  rights  against  his  property, 
sach  answer  is  in  the  nature  of  a  cross-petition,  and  althongh 
no  summons  should  be  issued  thereon,  yet  the  co-defendant  is 
entitled  to  the  same  time  to  plead  thereto  as  though  the  defend- 
ant filing  the  answer  was  plaintiff,  and  the  co-defendant  sole 
defendant;  and  a  decree  taken  before  the  time  to  plead  has  ex- 
pired is  erroneous. 

3.  Default:     notice.    While  all  parties  to  an  action  are  bound  to 

take  notice  of  pleadings  properly  filed  within  the  time  required 
by  law,  yet  where  a  party  in  default  obtains  leave  of  court  to 
file  a  pleading  affecting  other  parties,  the  parties  so  affected 
should  be  notified  of  the  filing  of  such  pleading,  unless  such 
persons  or  their  attorneys  are  present  when  the  order  is  made. 

Motion  to  dismiss  proceedings  in  error  from  Adams 
county. 

Batty  &  Castro,  for  the  motion. 

J.  B,  Cessna,  oontra. 
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Maxwell^  J. 

On  the  4th  day  of  April,  1887,  William  Dickman 
filed  a  petition  against  S.  W.  Clark  and  others,  in  the  dis* 
trict  court  of  Adams  county,  to  foreclose  a  mechanic's  lien 
on  certain  mill  property  in  the  village  of  Juniata.  A 
summons  was  duly  issued  and  served  on  the  defendants, 
requiring  them  to  answer  on  the  9th  day  of  May,  1887. 
Clisirk  was  the  principal  debtor,  the  other  defendants  being 
supposed  to  have  some  claim  upon  the  real  estate  sought 
to  be  affected.  The  case  was  afterwards  dismissed  as  to 
Dilworth  and  Smith. 

On  the  23d  day  of  June,  1887,  the  Cockle  Separator 
Manufacturing  Co.,  one  of  the  defendants,  obtained  leave 
to  answer,  and  thereupon  filed  an  answer,  claiming  a  lien 
upon- said  premises  by  virtue  of  a  certain  mortgage  executed 
thereon  by  the  defendant,  Clark.  The  plaintiff's  attor- 
ney waived  notice,  but  no  notice  was  given  to  the  defend- 
ant, Clark,  of  the  order  of  the  court  or  the  filing  of  the 
answer. 

On  the  25th  day  of  June  of  that  year,  default  was  taken 
against  Clark,  and  a  decree  entered  foreclosing  a  mechan- 
ic's lien,  and  also  the  mortgage  above  referred  to.  Two 
days  thereafter  Clark  filed  a  motion  to  vacate  the  decree, 
and  for  leave  to  plead  to  the  answer  of  the  Cockle  Sep- 
arator Manufacturing  Co.  This  motion  was  taken  under 
advisement  by  the  court,  which,  on  the  1st  day  of  Sep- 
tember, 1887,  made  an  order  as  follows : 

"And  now  on  this  day  said  cause  comes  on  for  hearing, 
and  the  court  being  fully  advised  in  the  prcuiises,  sustains 
said  motion. 

"It  is  therefore  considered  and  adjudged  by  the  court, 
that  the  default  taken  against  said  Clark,  and  the  decree 
and  judgment  heretofore  rendered  and  entered  in  this  case 
against  said  Clark  and  in  favor  of  the  said  Cockle  Sep- 
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arator  Manufacturing  Co.,  be  and  same  is  hereby  set 
aside,  and  said  Clark  is  hereby  given  leave  to  answer 
herein  within  twenty  days,  and  the  said  Cockle  Separator 
Manufacturing  Co.  have  thirty  days  to  plead  thereto, 
to  which  the  Cockle  Separator  Manufacturing  Company 
excepts,^'  etc. 

From  this  order  the  Cockle  Separator  Manufacturing 
Co.  brought  the  case  into  this  court  by  petition  in  error. 

A  motion  is  now  made  to  dismiss  the  case,  because  there 
is  no  final  judgment,  etc 

In  a  number  of  cases  this  court  has  held,  that  an  order 
granting  a  new  trial  during  the  term  at  which  the  judg- 
ment was  rendered  is  not  a  final  order.  Brown  v.  Edgertorij 
14  Neb.,  458.  Arimanv.  Wed  Point  Mnfg.  Co.,  16  Id., 
575.  WiUon  v.  Shepherd,  15  Id.,  17.  Daniels  v.  Tibbets, 
16  Id.^  666.  It  is  claimed  on  behalf  of  the  plaintiff  in 
error  that  Spencer  v.  Thistle,  18  Neb.,  2^7,  establishes  a 
different  rule.  An  examination  of  that  case,  however,  will 
show  that  the  plaintilTs  are  mistaken.  In  that  case  the 
district  court  confirmed  the  report  of  the  referee  and 
rendered  judgment  thereon  in  favor  of  the  plaintiff  and 
against  the  defendant.  Two  days  thereafter,  the  attorneys 
for  the  defendant  filed  a  motion  to  vacate  the  judgment^ 
set  aside  the  report  of  the  referee,  allow  the  defendant 
to  answer,  and  for  a  trial  before  a  jury.  No  cause  was 
assigned  for  the  motion,  nor  any  statutory  ground  assigned 
therein  as  a  basis  for  the  action  of  the  court.  Notwith- 
standing this  failure  to  assign  any  cause  for  the  vacation  of 
the  judgment  and  the  report  of  the  referee,  the  court  at- 
tempted to  set  the  same  aside  and  .grant  a  new  trial.  This 
action  of  the  district  court  cast  a  cloud  upon  the  plaintiff's 
judgment,  which  prevented  him  from  enforcing  the  same, 
and  this  court  removed  such  cloud,  and  virtually  held  that 
the  district  court,  in  all  its  proceedings  to  vacate  the  judg- 
ment and  report  of  the  referee,  had  exceeded  its  jurisdiction, 
and  that  its  action  therein  was  void. 
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In  the  case  under  consideration,  however,  the  decree,  so 
far  as  the  Cockle  Separator  Mfg.  Co.  was  concerned,  was 
prematurely  rendered.  The  answer  of  said  company  seek!  ng 
to  foreclose  its  mortgage  was  in  the  nature  of  a  cross-action 
against  a  co-defendant.  The  defendant  filing  such 
answer,  in  all  but  in  name,  is  a  plaintiff,  and  while  no  sum- 
mons is  required  as  in  cases  where  a  cross-petition  is  filed, 
yet  the  party  against  whom  the  relief  is  sought  is  entitled 
to  the  same  time  to  plead  as  he* would  be  entitled  to  if  his 
co-defendant  was  plaintifi^  and  he  the  sole  defendant. 
And  no  valid  decree  could  be  taken  against  him  until  the 
time  to  answer  had  expired.  While  the  parties  to  an  action 
are  required  to  take  notice  of  all  pleadings  required 
by  law  which  are  filed  within  the  periods  therein  pre- 
scribed, yet,  where  a  party  is  in  default  and  a  pleading  is 
filed  out  of  time  by  the  order  of  the  judge  or  of  the  court, 
notice  should  be  given  of  the  filing  of  such  pleading  to  all 
parties  to  be  affected  thereby,  unless  such  persons  or  their 
attorneys  are  present  when  such  order  is  made.  In  any 
view  of  the  case,  therefore,  the  court  did  right  in  setting 
aside  the  decree  and  permitting  Clark  to  plead  to  the 
answer  of  the  Cockle  Separator  Mfg.  Co.  And  the  order 
not  being  final,  the  motion  to  dismiss  is  sustained. 

Judgment  A(xx)RDiiiraLY* 

The  other  judges  concur. 
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Henry  Winkler  et  al.,  plaintiffs  in  error,  v. 
Simon  Roeder,  defendant  in  error. 

1.  Practice:     transcript  for   supreme  court.     Where   no 

objection  is  made  to  the  summons,  or  to  the  return  of  the  officer 
thereon,  such  summons  should  be  omitted  from  the  transcript. 
So  with  journal  entries  not  involved  in  the  case,  and  the  costs 
of  such  immaterial  matter,  if  the  proper  motion  is  made,  will  be 
taxed  to  the  party  at  fault. 

2.  Evidence.    The  testimony,  Hddj  To  sustain  the  substantive 

allegation  of  the  petition. 

3.  Answer :    general  denial  :    evidence.     Where  the  answer 

is  a  general  denial,  the  testimony  will  be  confined  to  facts  which 
tend  to  prove  or  disprove  the  allegations  of  the  petition,  and  a 
defendant  will  not  be  permitted  to  interrogate  witnesses  on 
cross-examination  upon  matters  not  involved  in  the  issue  but  in 
the  nature  of  an  affirmative  defense. 

4.  Damages:    attorney  fees.     As  vindictive  damages  cannot 

be  recovered  in  this  state,  attorney  fees  are  not  recoverable  in 
actions  of  tort,  except  where  specifically  provided  for  by  statute. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Morris,  J. 

Dilworth,  Smith  &  Dilworth^  for  plaintiffs  in  error,  cited  : 
Dow  V.  Updike,  11  Neb.,  97.  Hardy  v.  Miller ^  11  Id., 
399.     Otoe  County  v.  Brown,  16  Id.,  398. 

A.  H,  Bowen  and  J.  B.  Cessna,  for  defendant  in  error, 
cited:  I  Sutherland  Damages,  71,  727-733.  Boldt  v. 
Budwig,  19  Neb.,  739.  Brown  v.  Evans,  17  Fed.  Rep., 
917.  Smilh  v.  B.  R,,  23  Ohio  State,  10.  Marshqll  v. 
Betner,  17  Ala.,  838.  Kittle  v.  DeLamater,  7  Neb.,  70. 
Raymond  Bros,  v.  Green,  12  Id.,  216. 

Maxwell,  J. 

The  defendant  in  error  brought  an  action  in  the  district 
court  of  Adams  county  against  the  plaintiffs,  and  alleges 
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ill  his  petition,  '*That  on  the  9th  day  of  November,  1883, 
in  the  night  time,  between  the  hours  of  10  and  11  o'clock  of 
3ai<l  ni<^ht,  the  said  defendants  broke  into  the  dwelling-house 
of  said  plain  tiff,  and  then  and  there  made  an  assault  upon 
the  plaintiff,  and  did  then  and  there  him,  the  said  plaintiff, 
beat,  wounil,  whip,  choke,  and  ill-treat,  by  striking  said 
plaintiff  on  the  head  and  face  with  a  large  stick  ot  wood, 
and  by  whipping  said  plaintiff  with  a  carriage  whip,  on  the 
b(xly  of  said  plaintiff,  and  by  choking  him,  and  by  smear- 
ing the  naked  body  of  plaintiff  with  tar,  whereby  plaintiff 
was  bruised,  wounded,  and  made  sick,  whereby  he  was 
unable  to  attend  to  business  for  a  period  of  one  year,  and 
that  by  reason  of  said  assault,  beating,  wounding,  and  ill- 
treatment  as  aforesaid,  said  plaintiff'  has  sustained  per- 
manent injury  by  being  permanently  disabled  from  per- 
forming the  usual  labor  of  said  plaintiff,  and  plaintiff 
alleges  that  he  has  sustained  damages,  by  reason  of  said 
assault,  beating,  wounding,  ill-treatment,  in  the  sum  of  five 
thousand  dollars,  for  which  he  prays  judgment,  with 
reasonable  attorneys'  fees." 

The  plaintiffs  in  error  (defendants  below)  filed  an  answer, 
denying  all  the  facts  stated  in  the  petition.  On  the  trial 
of  the  cause  the  jury  returned  a  verdict  as  follows: 

"We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn,  do  find  and  say  that  we  find  for  the  p'aintiff,  and 
assess  the  amount  the  said  plaintiff  is  entitled  to  receive  of 
and  from  said  defendants,  Henry  Winkler,  Oscar  Winkler, 
John  Blevenicht,  and  Frederick  Young,  at  $1,000,  and 
$200  attorneys'  fees." 

A  motion  for  a  new  trial  was  duly  made  and  overruled, 
and  ju'igment  entered  on  the  verdict. 

Before  proceeding  to  the  consideration  of  the  issues  in- 
volved in  this  case,  we  desire  to  call  attention  to  the  con- 
dition of  the  record.  The  action  was  commenced  in 
November,  1884,  and  the  trial  had  in  June,  1887,  a  number 
of  terms  of  the  district  court  havinor  intervened  between  the 
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oonimeDcemeDt  of  the  action  and  the  time  of  trial.  No 
objection  is  made  to  the  summons,  nor  could  there  be,  as 
the  plaintiffs  in  error  made  a  general  appearance  by  filing 
an  answer,  yet  we  have  a  copy  of  the  summons  set  out  in 
the  transcript,  and  the  several  returns  of  the  offioer  thereon. 
Neither  was  any  objection  made  to  the  several  continuances 
of  the  case  in  the  district  court,  but  they  are  set  out  at 
length  in  the  record.  This  matter  covers  eleven  pages, 
and  is  entirely  needless  and  should  be  taxed  to  the  party 
at  fault.  In  a  number  of  cases  this  court  has  held,  that 
immaterial  matter,  like  a  copy  of  a  summons,  the  returns 
on  the  same,  when  no  objection  is  made  to  the  returns  or 
the  summons;  should  be  omitteil  from  the  transcript.  Bo 
with  a  motion,  demurrer,  or  other  pleading  not  relied  upon; 
they  should  be  omitted,  as  they  merely  cumber  the  record. 
If  objection  should  be  made  in  this  court  to  the  omission 
of  any  pleading  from  the  transcript,  aiid  the  proper  sug- 
gestion filed,  the  clerk  of  the  district  court  will  be  required 
to  certify  the  pleading  omitted.  But  where  unnecessary 
matters  are  inserted  in  the  transcript,  the  costs  of  the  same 
will  be  taxed  to  the  party  at  fault,  if  the  proper  motion  is 
made  therefor. 

The  principal  errors  relied  upon  in  this  case  are:  Ist, 
That  the  evidence  is  not  sufficient  to  sustain  the  verdict 
The  testimony  tends  to  show  that  the  plaintiffs  in  error 
and  others  went,  at  the  time  stated  in  the  petition,  to  the 
house  of  the  defendant  in  error,  and  stripped  him,  inflicted 
many  blows  upon  his  person,  and  covered  him  with  tar. 
Upon  this  point  there  is  practically  no  dispute  in  the  testi- 
mony. The  defendant  in  error  claims  that  the  abuse  he 
received  caused  a  rupture,  from  which  his  health  has  been 
greatly  impaired.  There  is  other  testimony  in  the  record, 
however,  which  clearly  shows  that  the  rupture  complained 
of  had  existed  for  a  long  time  prior  to  the  injuries  inflicted 
by  the  plaintiffs  in  error.  As  to  other  injuries,  however^ 
the  allegations  of  the  petition  are  fully  sustained.  The 
first   objection,  therefore,  is  untenable. 
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2d,  The  second  objection  is,  that  the  cross-examination 
of  the  defendant  and  his  witnesses  was  too  much  restricted. 
The  answer  being  a  general  denial,  the  only  issue  was  as  to 
the  truth  of  the  allegations  of  the  petition.  A  persistent 
effort  was  made,  however,  on  behalf  of  the  plaintiffs  in  error, 
to  introduce  affirmative  proof,  on  cross-examination,  which 
the  court  properly  refused  to  admit. 

3d,  Objection  is  made  to  the  attorney  fees,  and  it  is 
claimed  they  cannot  be  recovered  under  our  statutes. 

In  Roberts  v.  Mason,  10  O.  S.,  277,  it  was  held,  that 
attorney  fees  were  proper  in  this  class  of  cases.  An  exam- 
ination of  the  case,  however,  shows  that  the  court  approved 
of  the  rule  of  exemplary  or  vindictive  damages,  and 
therefore,  the  court  say :  ^* The  jury,  which  has  the  power 
to  punish,  has  necessarily  the  right  to  include  the  consider- 
ation of  proper  and  reasonable  counsel  fees  in  their  estimate 
of  damages.'^  The  court  held  that,  in  actions  upon  con- 
tract, or  nominally  in  tort,  that  attorney  fees  ought  not  to 
be  included.  This  case  was  cited  with  approval  in  Smith 
V.  Pittsburg,  FL  Wayne  &  Chicago  Raihcay  Co.,  23  O.  S., 
10.  In  this  state,  however,  vindictive  or  exemplary  dam- 
ages are  not  allowed.  Boyer  v.  Barr,  8  Neb.,  71.  Boose 
».  PerkinSy  9  Neb.,  815.  Biewe  v.  McCormick,  11  Neb., 
264.  Boldt  V.  Budwig,  19  Neb.,  739.  Damages  being 
compensatory,  therefore,  and  not  vindictive,  we  know  of 
no  rule  that  would  require  the  allowance  of  attorney  fees 
in  an  action  of  tort,  and  deny  the  same  in  an  action  on 
contract.  In  both  classes  of  cases  the  plaintiff  recovers 
according  to  his  rights,  and  justice  will  be  best  subserved 
by  applying  the  same  rule  in  both  classes,  unless  where 
the  statute  provides  differently.  The  rule  adopted  in  Dow 
V.  Updike,  11  Neb.,  97,  Hardy  v.  Miller j  11  Id.,  399, 
Otoe  County  v.  Brovm,  16  Id.,  398,  is  applicable  to 
cases  of  tort.  This  rule  has  been  in  force  ever  since  the 
organization  of  state  courts,  and  if  changed  it  should  be 
by  statute. 
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The  defendant  in  error  has  leave  to  remit  from  tlie 
judgment  within  twenty  days  the  sura  of  $200,  attorney 
fees,  and  upon  condition  that  the  remittitur  is  made,  the 
judgment  of  the  district  court  will  be  affirmed;  otherwise 
it  will  be  reversed. 

Judgment  aocordixgly. 

The  other  judges  concur. 


State  of  Nebraska,  ex  rel.   Frank  Davey,   y. 
G.  W.  Wilkinson,  respondent. 

Election:  tibyote:  mandamus.  In  an  application  for  a  man- 
damns  against  the  incumbent  of  a  county  office,  requiring  him 
to  deliver  the  books,  papers,  and  moneys  of  the  office  to  the  re- 
lator, who  claimed  the  office  by  virtne  of  a  tie  vote  at  the  elec- 
tion, and  a  determination  of  such  tie  in  his  favor  by  lot,  Heid^ 
That  the  certificate  should  show  specifically  the  manner  in 
which  such  lot  was  determined  ;  and  where  it  is  shown  that 
the  respondent  was  not  present,  and  took  no  part  in  such  de- 
termination, the  certificate  shonid  show  that  the  county  clerk 
drew  for  him,  and  that  in  such  drawing  and  the  determining 
of  such  lot,  the  said  clerk,  for  the  respondent,  was  an  actor, 
equally  with  the  relator,  and  that  such  lot  was  conducted  and 
determined  in  such  manner  as  to  preclude  the  possibility  of 
forethought  or  design  on  the  part  of  any  of  the  actors  or  canvass- 
ers by  which  the  determination  of  the  lot  might  have  been  in- 
fluenced to  the  disadvantage  of  the  respondent. 

Original  application  for  mandamus. 

W.  E,  Oantt  and  Joy,  Wright  &  Hudson,  for  relator 
cited:  State  v.  JayneSy  19  Neb.,  161.  State  v.  Dodaon^ 
21  Id.,  222.  People  v.  Kilduf,  15  III.,  492.  Harwood 
V.  Marshall,  9  Md.,  83. 
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Barnes  Bros.,  Mell  C  Jay,  John  T.  Spencer,  and  Geo^rge 
H.  Fair,  for  respondent,  cited :  People  v.  Olds,  3  Cal.,. 
175.  Fish  V.  Weatherwax,  2  Johns.  Cases,  217.  Com- 
monwealth  v.  Common  Council,  7  Am.  Law  Reg.,  362. 
Ex  parte  Harris,  52  Ala.,  87. 

Cobb,  J. 

This  is  an  original  application  in  this  court  for  a  per- 
emptory writ  of  mandamus,  by  Frank  Davey,  relator, 
against  G.  W.  Wilkinson,  respondent,  and.  involves  the 
prtma  facie  title  to  the  oflSce  of  county  treasurer  of  Da- 
kota county. 

The  relator,  by  his  petition,  alleges  that,  on  the  8th  day 
of  November,  1887,  he  was,  and  now  is,  and  for  a  long 
time  preceding  had  been,  an  elector  of  Dakota  bounty. 

That  at  the  general  election  in  and  for  said  county,  on 
the  8th  of  November,  1887,  among  other  officers  to  be 
elected  for  two  years,  was  that  of  county  treasurer  for  said 
county. 

That  at  the  general  election  in  and  for  said  county,  in 
and  for  the  year  1885,  the  defendant,  G.  W.  Wilkinson, 
was  a  candidate  for  said  ofiRce,  and  was  duly  elected,  qual- 
ified, and  entered  upon  the  duties  of  said  office,  and  has 
since  been  acting  as  such  county  treasurer. 

That  at  the  general  election  held  on  the  8th  day  of  No- 
vember, 1887,  the  relator  and  the  defendant  were  the  op- 
posing candidates  for  said  office,  and  were  voted  for,  they 
being  the  only  candidates  for  said  office  for  said  year. 

That  afterwards  the  canvassing  board  of  said  county  sat 
at  the  office  of  the  county  clerk  of  said  county,  and  said 
vote  was  then  and  there  duly  canvassed,  and  as  a  result  it 
was  found  that  the  relator  had  received  for  county  treas- 
urer 697  votes,  and  thnt  the  defendant,  G.  W.  Wilkinson, 
bad  received  for  said  office  697  votes,  and  said  board  of 
canvassers  so  returned. 
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,  That  afterwards,  there  being  a  tie  in  the  votes  for  said 
office,  the  relator  and  the  defendant  were  notified  by  the 
county  clerk  to  appear  at  his  office  on  the  12th  day  of 
November,  1887,  and  draw  lots  to  determine  who  was  en- 
titled to  said  office  for  the  ensuing  term. 

That  on  said  day  the  relator,  in  accordance  with  said 
notice,  appeared  at  the  clerk's  office  of  said  county,  and 
the  defendant  failing  to  appear,  the  county  clerk,  in  accord- 
ance with  law,  drew  for  him,  and  said  lot  was  decided  in 
favor  of  the  relator. 

That  in  accordance  with  said  drawing  the  certificate  of 
election  was  duly  issued  and  delivered  to  the  relator,  who 
executed  his  bond  as  such  county  treasurer,  which  was 
duly  approved  and  accepted  by  the  county  commissioners, 
and  filed  by  the  county  clerk  within  the  time  required  by 
law;  that  the  oath  of  office  was  taken  as  provided  by  law; 
and  that  on  the  5th  day  of  January,  1888,  the  relator  de- 
manded of  G.  W.  Wilkinson,  the  defendant,  whom  he  was 
elected  to  supersede,  all  the  records,  books,  papers,  moneys, 
accounts,  and  effects  belonging  to  said  office,  and  the  said 
defendant  refused  and  failed  to  deliver  the  same.  With  a 
prayer  that  a  peremptory  writ  of  mandamus  issue  com- 
manding the  defendant  forthwith  to  hand  over  to  the  re- 
lator all  records,  books,  papers,  moneys,  accounts,  and 
effects  belonging  to  said  office,  and  for  his  costs  herein. 

Defendant,  by  his  answer,  admits  the  allegations  con- 
tained in  the  I.,  II.,  III.  paragraphs  of  relator's  petition. 
For  answer  to  IV.  paragraph,  he  denies  each  and  every 
allegation  therein  contained,  and  avers  the  fact  that  at  the 
general  election,  on  the  8th  day  of  November,  1887,  he 
was  a  candidate  for  re-election  on  the  republican  ticket  and 
the  relator  on  the  democratic  ticket,  and  that  one  Thomas 
L.  Griffey  was  a  candidate  on  the  prohibition  ticket,  and 
said  candidates  were  the  only  ones  voted  for,  for  said  office, 
at  said  election. 

Defendant  denies  each  and  every  allegation  of  the  V. 
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paragraph  in  the  petition,  and  avers  the  fact  that  no  can- 
vassing board  ever  canvassed  the  votes  for  the  office  of 
county  treasurer  for  said  county  at  the  election  of  Novem- 
ber 8,  1887,  and  further  states  that  the  county  clerk  of 
said  county  was  a  candidate  for  re-election  on  the  same 
ticket  with  the  relator ;  that  he,  with  his  deputy  clerk,  who 
was  not  a  disinterested  elector  of  said  county,  and  one  other 
jierson,  pretending  and  assuming  to  be  a  canvaasing  board 
for  the  purpose  of  canvassing  the  votes  cast  at  said  election, 
met  at  the  office  of  said  county  clerk  and  wrongfully  and 
unlawfully  pretended  to  canvass  the  said  votes  cast  at 
said  election  for  said  office,  and  did,  contrary  to  the  facts, 
make  return  that  the  relator  had  received  697  votes  for 
said  office,  that  defendant  had  received  697  votes,  and  that 
T.  L.  GriflFey  had  received  a  certain  number  of  votes, 
the  exact  number  defendant  is  not  advised. 

Defendant  admits  that  he  was  notified  to  appear  at  the 
clerk's  office  of  said  county  on  the  12th  day  of  November, 
1887,  to  cast  lots  for  the  said  office,  but  avers  that  said 
notice  is  wholly  insufficient  and  is  of  no  legal  force  and 
effect;  and  the  defendant  denies  the  allegations  of  the  VI. 
paragraph,  except  the  one  above  admitted,  and  defendant 
especially  denies  that  there  was  a  tie  vote  for  said  office  at 
said  election  on  the  8th  <lay  of  November,  1887,  and  avers 
the  fact  that  he  received  a  majority  of  all  the  votes  cast  at 
said  election,  at  least  700  votes,  and  that  the  relator  only 
received  695  votes  for  said  office,  and  that  said  pretended 
canvassing  board  made  the  said  return  in  order  to  defraud 
the  defendant  of  his  election  to  said  office. 

Defendant  denies  each  and  every  allegation  in  VII. 
paragraph,  and  avers  the  fact  to  be  that,  on  the  12th  day 
of  November,  1887,  the  relator  went  to  the  office  of  the 
county  clerk  of  Dakota  county,  and  falsely  pretending  that 
there  was  a  ik  vote  for  the  office  of  county  treasurer  of 
said  county  at  the  election  on  the  8th  day  of  November, 
1887,  pretended  to  cast  lots  who  should  be  entitled  to  the 
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office  for  the  ensuing  term ;  that  the  defendant,  relying  on 
the  fact  that  he  had  received  a  majority  of  votes  at  said 
election,  refused  to  participate  in  the  casting  of  lots ;  and 
defendant  denies  that  said  county  clerk  drew  lots  for  hira 
in  that  behalf,  and  avers  the  fact  to  be  that  said  clerk  held 
two  pretended  lots  in  his  hand,  and  that  the  relator,  in 
collusion  with  the  said  clerk,  and  in  pursuance  of  a  plan 
between  the  said  clerk  and  relator,  did  take  one  of  the 
pretended  lots  from  the  hand  of  the  said  clerk,  who  at 
once  declared  that  the  relator  had  drawn  the  lot  which  en- 
titled him  to  the  said  office,  all  of  which  was  done  wrong-  ' 
fully  and  unlawfully,  in  accordance  with  a  previously 
arranged  plan  and  conspiracy  to  defraud  the  defendant  of 
his  election  to  said  office;  that  the  same  was  so  planned 
and  carried  out  by  the  relator  as  aforesaid. 

The  defendant,  answering  to  the  VIII.  paragraph,  ad- 
mits that  said  clerk  issued  and  delivered  a  pretended  cer- 
tificate of  election  for  said  office  to  the  relator,  and  also 
admits  that  the  relator  filed  his  bond,  approved  by  the 
county  commissioners,  as  set  forth  in  his  complaint. 

Defendant  further  alleges  that,  relying  on  the  fact  that 
he  had  been  elected  by  a  majority  of  votes  cast  at  said 
election,  he  also  filed  his  bond  as  such  treasurer,  and  took 
the  oath  of  office  as  provided  by  law ;  that  he  settled  with 
the  board  of  commissioners  as  provided  by  law;  that  his 
bond  was  accepted  and  approved  by  said  board,  and  duly 
recorded,  and  that  he  became,  on  the  5tli  day  of  January, 
1888,  and  thereafter  was  and  is  his  own  immediate  suc- 
cessor in  office  for  the  ensuing  term  of  two  years  from  said 
date,  and  admits  that  he  refused  to  deliver  up  the  office. 
The  defendant's  answer  contains  other  averments  not  ma- 
terial to  be  set  forth. 

At  the  hearing  the  relator  presented  a  "certificate  of 
election  "  from  the  county  clerk  under  the  "  court  of  com- 
missioners seal,"  dated  November  12,  1887,  that,  '*at  a 
general  election  held  on  the  8th  day  of  November,  1887. 
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G.  W.  Wilkinson  and  Frank  Davey  each  received  697 
votes  for  the  office  of  the  treasurer  of  Dakota  county,  in 
the  state  of  Nebraska,  and  on  the  12th  day  of  November, 
A.D.  1887,  in  the  clerk's  office  in  said  county,  in  the  pres- 
ence of  the  canvassing  board  of  said  county,  the  said  tie 
was  decided  by  lot,  as  required  by  law,  in  favor  of  the 
said  Frank  Davy,  he  is  therefore  duly  elected  treasurer  of 
Dakota  county,  in  the  state  of  Nebraska." 

There  also  appears  on  the  files  of  the  case,  but  by  which 
party  presented  does  not  appear,  nor  is  it  remembered  by 
the  writer,  the  affidavits,  respectively,  of  Greo.  H.  Fair, 
Mell  C.  Jay,  Frank  Davey,  the  relator,  J.  P.  Twoohig, 
the  clerk,  and  P.  J.  Keefie,  stating  the  manner  of  casting 
lots  to  decide  the  said  tie  vote  for  candidates  for  treasurer. 

From  a  comparison  of  said  affidavits,  it  appears  that, 
on  said  12th  day  of  November,  1887,  said  board  were  in 
session,  and  considered  together  the  manner  of  casting 
said  lots,  and  diiferent  methods  being  suggested,  the  clerk 
suggested  that  as  fair  a  method  as  any  would  be  to  draw 
straws,  and  said  board  decided  to  adopt  said  method,  and 
the  hour  of  10  a.m  having  arrived,  and  said  Davey  being 
present,  and  said  Wilkinson  failing  to  appear,  thereupon 
George  H.  Fair  announced  that  the  clerk  would  go  into 
the  vault  alone  and  arrange  two  straws  of  different 
lengths,  and  when  he  came  out  he,  Fair,  would  announce 
which  one  should  win  ;  and  thereupon  said  Fair  took  two 
straws  out  of  a  broom  and  cut  them  of  different  lengths 
and  handed  them  to  the  clerk,  who  went  into  the  vault, 
and  said  Fair  closed  the  door,  so  that  it  was  entirely  dark 
in  the  vault,  so  that  the  clerk  could  not  see  the  straws, 
and  the  clerk  arranged  the  straws,  and  came  out  of  the 
vault  with  the  straws  in  his  hand,  concealed,  excepting 
the  ends  which  extended,  and  did  not  look  at  the  straws, 
nor  at  any  person,  after  coming  out  of  the  vault,  nor  at 
any  person  in  the  room,  but  held  out  his  closed  hand 
with  the  straws  therein,  and  turned  his  eyes  in  the  oppo- 
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site  direction  toward  the  wall,  whereupon  said  Fair  an- 
nounced that  the  longest  straw  should  win,  and  that  Davey 
being  present,  and  .Wilkinson  still  failing  to  appear,  said 
Davey  should  draw  first;  that  when,  said  Davey  had 
drawn  one  of  said  straws,  on  comparison,  it  was  found  to 
be  the  longest  straw,  and  thereupon  said  board  declared 
that  said  Davey  was  elected  to  said  office  and  entitled  to 
the  certificate  of  election,  and  said  Fair  wrote  such  certifi- 
cate, the  clerk  signed  the  same  and  delivered  it  to  said 
Davey. 

The  relator^s  cause  consists  solely  in  his  certificate  of 
election  under  section  49  of  chapter  26  of -the  election  law, 
as  follows:  "When  there  is  a  tie  between  two  persons 
for  an  office  to  be  filled  by  the  county  alone,  or  by  any 
precinct  therein,  the  clerk  shall  notify  them  to  appear  at 
his  office  at  a  given  time  to  determine  the  same  by  lot  be- 
fore the  canvassing  board,  and  the  certificate  of  election  is 
to  be  given  accordingly.  If  either  party  fail  to  appear  or 
to  take  part  in  the  lot,  the  county  clerk  shall  draw  for 
him." 

The  defendant's  answer  to  the  relator's  petition  avers 
that  it  was  falsely  pretended  that  there  was  a  tie  vote; 
that  there  was  collusion  between  the  i*elator  and  raembeis 
of  the  board ;  that,  therefore,  he  refused  to  participate  in 
the  casting  of  lots,  and  he  denies  that  he  was  given  suffi- 
cient notice,  or  that  the  county  clerk  drew  for  him. 

Of  this  defense,  the  ofuly  materiar  averments  are,  that 
he  was  absent,  without  sufficient  notice,  and  that  the  clerk 
did  not  draw  for  himi 

The  relator  not  having  been  elected  to  the  office,  his 
application  for  a  mandamus  to  place  him  in  possession  de- 
pends wholly  upon  the  terms  of  his  certificate,  and  the 
authority  of  the  certificate  rests  equally  upon  its  strict 
conformity  to  the  essential  requirements  of  the  statute. 
Its  validity  is  its  identity  with  the  mandatory  requirements 
of  the  statute,  precedent,  and  p'ima  facie.     The  require- 
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ments  of  notice  to  the  defendant,  and  on  his  failure  to  ap- 
pear and  take  part  in  the  lot,  that  the  clerk  draw  for  him, 
are  not  presumed  to  have  been  carried  out  unless  certified 
qn  the  face  of  the  certificate  itself.  It  was  not  the  inten- 
tion of  the  law  to  authorize  the  canvassing  board  to  dis- 
pose of  any  office,  but  to  decide  a  tie  vote  by  lot,  through 
chaface  and  hazard.  The  board  was  but  the  means  and 
contrivance  to  determine  the  tie,  according  to  the  letter  of 
the  law,  without  the  action  or  influence  of  any  man's 
choice  or  will.  It  ought,  therefore,  to  appear  from  the 
certificate  that  the  statute  was  strictly  complied  with,  that 
each  party  lo  the  controversy  had  an  equal  chance  in  the 
lot,  that  the  result,  from  the  method  adopted,  could  >  not 
have  been  influenced  by  the  action  of  any  member  of  the 
boa,rd,  but  that  it  was  independent  of  forethought  or  de- 
sign. It  was  necessary  to  appear,  from  the  certificate,  that 
the  defendant  had  a  drawing  in  the  lot,  that  in  his  absence 
the  county  clerk  drew  for  him,  atid  that  the  clerk  lost  and 
the  relator  won,  without  the  possibility  of  anticipating  the 
result. 

The  morality  of  this  provision  is  not  a  question  in  the 
case,  nor  is  its  wisdom  to  be  considered,  but  in  discharging 
a  public  trust  of  peculiar  importance  under  it,  it  is  consid- 
ered safest  to  require  the  strictest  letter  of  the  law  to  be 
observed. 

The  writ  is  therefore  denied. 

"Writ  denied. 
The  other  judges  concur. 
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1^  Jill  Hamilton  County,   plaintiff  in  error,  v.  T.  L. 
Meyers,  defendant  in  error. 

Non-resident  Pauper :  county  not  liable  fob  medical  at- 
tendance. A  non-resident  became  sick  in  Aurora,  the  count j 
seat  of  Hamilton  county.  He  had  neither  money  nor  property 
with  which  to  procure  medical  aid.  A  physician  attended  him 
during  his  sickness,  and  while  the  county  board  were  in  session 
in  Aurora.  No  application  was  made  to  the  overseers  of  the 
poor  nor  to  the  county  board  for  aid,  and  the  services  of  the 
physician  were  rendered  without  any  solicitation  or  direction 
from  any  person  having  authority  to  create  an  indebtedness 
against  the  county.  In  an  action  against  the  connty  upon  an 
account  for  the  services  rendered,  it  was  Held,  That  there  was  no 
legal  liability  against  the  county. 

Error  to  the  district  court  for  Hamilton  county.  Tried 
below  before  Norval,  J. 

Hainer  &  Kellogg j  for  plaintiff  in  error,  cited :  Sakbury 
V.  Philadelphia^  44  Penn.  State,  303.  Moon  v.  Howard 
County,  97  Ind.,  176.  Roberts  v.  Pottawaiomie  County, 
10  Kan.,  29.     Hendricks  v.  Commissioners,  85  Kau.,  483. 

Agee  &  Stevenson  and  J.  H,  Smith,  for  defendant  in 
error,  cited :  Gage  Co.  v.  Fidton,  16  Neb.,  6.  Tr\istees  v. 
Ogdea,  6  Ohio,  23. 

Beese,  Ch.  J. 

This  was  an  appeal  from  the  decision  of  the  county 
board  of  plaintiff  in  error,  by  which  they  rejected  a  claim 
of  defendant  in  error  for  services  rendered"  as  a  physician 
for  a  stranger  who  was  taken  sick  in  Aurora  without  means 
to  employ  a  physician  to  treat  him  during  his  illness. 

The  allegations  of  the  petition  were,  in  substance,  that, 
prior  to  the  26th  day  of  February,  1885,  one  J.  M.  Iramel, 
a  non-resident  of  the  state,  fell  sick  at  Aurora,  without 
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money  or  property  to  pay  for  liis  board,  nursing,  and  med- 
ical aid,  and  that  he  remained  sick  from  that  time  until 
alter  the  23d  day  of  March  of  the  same  year,  and  that 
during  all  of  said  time  it  was  absolutely  necessary  for  him 
to  have  medicid  aid  and  attention;  that  prior  to  the  first 
date  named  the  county  board  had  established  a  poor-house 
in  said  county,  and  had  caused  notice  thereof  to  be  entered 
ujwn  their  records,  but  that  the  condition  and  health  of 
said  Immel  was  such  tliat  he  could  not  have  been  removed 
to  said  poor-house  without  endangering  his  life;  that  at 
the  time  of  the  rendition  of  the  services  the  county  had  in 
its  employ  a  county  physician,  whose  duty  it  was  to  render 
medical  services  to  the  poor  of  the  county,  but  that  during 
the  whole  period  of  the  sickness  of  said  Immel  the  said 
county  physician  was  sick — confined  to  his  room — ^and  was 
wholly  unable  to  furnish  any  medical  services  to  the  poor 
of  said  county,  or  to  any  other  person;  that  it  was  not  the 
duty  of  said  county  physician,  under  his  contract  with  said 
county,  to  furnish  medical  aid  to  said  Immel — he  being  a 
non-resident — but  that  delendant  in  error  was  bound  so  to 
do,  and  that  he  did  render  such  necessary  service  to  said 
Immel,  of  the  yalue  of  $36,  an  itemized  account  of  which 
is  attached  to  the  petition. 

An  answer  was  filed  by  the  county,  which,  for  the  pur- 
poses of  a  full  understanding  of  the  questions  presented,  we 
here  copy : 

**  Comes  now  the  said  defendant,  and  for  answer  herein 
avers  the  facts  to  be:  That  it  never  employed  the  plaint- 
iff in  any  manner  or  form  to  render  the  services  by  him 
declared  upon  in  his  petition;  nor  did  it  in  any  manner  or 
form  authorize  the  same;  nor  had  it  any  knowledge  or 
notice  whatever  of  the  rendition  of  said  services  until  after 
the  same  were  rendered.  The  defendant  further  avers  that 
no  application  whatever  was  ever  made  by  the  said  J.  M. 
Immel  mentioned  in  the  plaintiff\s  petition,  or  by  any  one 
for  him,  to  the  county  physician  of  the  defendant,  nor  its 
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board  of  commissioners^  for  any  assistance,  board,  nursing, 
medical,  or  other  aid  whatever,  until  after  the  rendition  of 
the  services  by  the  plaintiff  declared  upon,  although  said 
board  of  county  commissioners  were  in  open,  public  session 
at  Aurora,  the  county  seat  of  said  county — being  at  the  same 
village  where  the  plaintiff  has  for  many  years  resided,  and 
where  said  Immel  then  was — as  said  plaintiff  well  knew, 
on  the  Ist,  2d,  and  3d  days  of  March,  1885,  and  before 
any  considerable  portion  of  said  services  were  rendered  by 
the  plaintiff,  nor  was  the  condition  of  destitute  circum- 
stances of  Immel  made  known  to  said  county  board,  or  in 
any  way  brought  to  their  notice,  until  after  the  rendition 
of  the  services  by  the  plaintiff  declared  upon  in  this  action. 

"The  defendant  therefore  submits,  under  advice  of  coun- 
sel, that,  in  respect  to  services  of  the  plaintiff  herein  de- 
clared upon,  he  was  and  is  a  mere  volunteer,  and  was  not 
in  the  employ  of  the  defendant,  and  that  the  defendant  is 
not  liable  to  him  for  said  services  in  any  sum  of  money 
whatever. 

*'The  defendant  further  avers  that,  prior  to  the  rendition 
of  said  services,  the  county  board  of  said  defendant,  for  the 
better  regulation  of  the  indigent  of  said  county,  entitled 
'  under  the  law  to  assistance  from  said  county,  and  at  its  ex- 
pense, at  a  regular  meeting  of  said  board,  to-wit,  on  Janu- 
ary 28,  1885,  duly  adopted  and  made  of  record  and 
published  among  the  proceedings  the  following  resolution, 
viz.:  *In  the  matter  of  the  pauper  poor  of  this  county,  it 
is  hereby  ordered  that  no  allowance  be  made  by  this  board 
for  the  care  of  any  such  poor,  unless  such  poor  shall  be 
inmates  of  the  county  poor-house,  or  they  shall  have  been 
confided  to  the  care  of  some  discreet  householder  of  the 
county  by  the  county  commissioners,  as  provided  by  law,' 
of  which  said  action  and  resolution  of  the  said  board  the 
plaintiff,  before  the  rendition  of  said  services,  had  actual 
knowledge." 

A  geneml  demurrer  was  filed  to  this  answer,  which  was 
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sustained;  and  plaintiff  in  error  electing  to  stand  upon  his 
answer  without  further  pleading,  judgment  was  rendered  in 
favor  of  defendant  in  error.  Plaintiff  in  error  files  its 
petition  in  error  in  this  court,  in  which  it  assigns  for  error 
the  ruling  of  the  district  court  upon  the  demurrer,  thus 
presenting  for  decision  the  question  of  the  legal  liability  of 
the  county  for  the  services  rendered  by  defendant  in  error. 
Whatever  may  have  been  the  moral  duties  of  the  county, 
we  must  deal  alone  with  its  legcd  obligations. 

By  section  4  of  chapter  67,  Compiled  Statutes,  entitled 
paupers,  justices  of  the  peace  in  each  precinct  are  made  the 
general  overseers  of  the  poor  in  their  respective  precincts* 
Their  powers  as  such  overseers  seem  to  have  been  substan- 
tially destroyed  by  section  21  of  the  same  chapter,  but  we 
do  not  think  it  was  the  purpose  of  the  legislature  to  entirely 
divest  the  overseers  of  such  authority  in  the  cases  mentioned 
in  section  14  of  the  same  chapter.  That  section  is  as  fol- 
lows :  "  Whenever  any  non-resident  or  any  other  person 
not  coming  within  the  definition  of  a  pauper,  shall  fall  sick 
\n  any  county  in  the  state,  not  having  any  money  or  property 
to  pay  his  or  her  board,  nursing,  and  medical  aid,  it  shall 
be  the  duty  of  the  overseers  of  the  poor  of  the  precinct 
where  such  person  shall  be,  to  furnish  such  assistance  to 
such  person  as  they  shall  deem  necessary;  and  if  any  such 
person  shall  die,  said  overseer  shall  provide  all  necessary 
means  for  a  decent  burial  of  such  person."  This  would 
not  destroy  the  authority  of  the  county  board  in  cases  like 
the  one  at  the  bar  where  it  was  in  session  in  the  immediate 
vicinity  of  where  the  destitute  person  was  sick.  In  such 
case  their  attention  should  have  been  called  to  the  fact  by 
the  overseer,  in  order  that  the  necessary  provision  might 
have  been  made  for  the  relief  of  such  destitute  person* 
But  it  often  happens,  no  doubt,  that  an  emergency  may 
exist,  in  which  relief  might  not  be  had  by  reason  of  the 
board  not  being  in  session,  or  from  other  causes.  In  such 
case  it  would  be  the  duty  of  the  overseer  to  afford  tempo- 
46 


722      SUPREME  COURT  OF  NEBRASKA. 

Hamilton  Caaatj  r.  IfejenL 

rary  relief.  Gage  Qmnly  v.  FuUon^  16  Xeb.,  5.  Bat  the 
case  at  liar  presents  a  dififereot  qaestion.  The  services — no 
doubt  meritorious — were  furnished  without  any  direction 
from  any  person  having  authority  to  act.  So  far  as  is 
shown  by  the  record,  the  services  were  entirely  voluntary. 
It  is  quite  probable^in  fact  we  may  assume  it  to  be  true — 
that  there  was  at  least  one  justice  of  the  peace  in  the  village 
within  which  Immel  was  sick.  Either  such  justice,  or  the 
county  board  while  in  session,  could  have  provided  for  the 
immediate  relief  demanded.  It  may  be  that  it  was  not  the 
duty  of  the  county  physician  to  attend  upon  the  person 
referred  to,  in  his  sickness,  but  that  fiict,  if  true,  could  not 
change  the  rule  which  must  be  applied.  It  was  the  intent 
of  the  legislature,  as  shown  by  the  whole  line  of  enact- 
ments upon  the  subject  of  municipal  and  county  govern- 
ments, to  create  boards  and  persons  whose  duty  it  should 
be  to  dispense  the  charities  of  the  public  and  control  public 
expenditures,  in  order  to  secure  personal  accountability  of  its 
officers  and  agents.  While  in  this  case  public  morals  might 
suggest  the  payment  of  the  claim  presented,  yet  it  would 
open  a  door  which  would  be  liable  to  great  abuse  by  the 
unscrupulous.  Hence  the  law-making  power  has  seen  fit  to 
withhold  the  authority,  of  persons  other  than  designated 
officers,  to  create  indebtedness.  RoberU  v.  Pottawatomie 
Co.,  10  Kansas,  29.  HendrickB  v.  OommisaionerSf  35  Id., 
483.  Moon  v.  Howard  County,  97  Ind.,  176.  Mans- 
field  V.  Sao  Cb.,  13  N.  W.  Reporter,  762. 

The  judgment  of  the  district  court  is  reversed,  the  de- 
murrer overruled,  and  the  cause  is  remanded  for  further 
proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 
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Hamilton  County,  plaintiff  in  errob,  v.  Raben 
&  Myebs,  defendants  in  ebror. 

Hon-resident  Pauper:  county  not  liable  fob  medical 
8EBYICES.  A  non-resident  became  sick  in  Aurora,  the  county 
seat  of  Hamilton  county.  He  had  neither  money  nor  pit>perty 
with  which  to  procure  medical  aid.  A  druggist  furnished  med- 
icine upon  the  order  of  a  physician  who  attended  him  in  his 
sickness.  No  application  was  made  to  the  overseer  of  the  poor, 
nor  to  the  county  board,  for  aid,  and  the  medicine  was  furnished 
without  any  solicitation  or  direction  from  any  person  having 
authority  to  create  an  indebtedness  against  the  county.  In  an 
action  against  the  county  npon  an  account  for  the  medicine  fur- 
nished, it  was  Held,  That  there  was  no  legal  liability  against  the 
county. 

Reese,  Ch.  J. 

This  action  was  against  Hamilton  county  upon  an  ac- 
count for  medicine  famished  one  J.  M.  Immel,  a  non- 
resident, who  became  sick  in  Aurora,  and  was  without 
means  to  procure  the  same.  In  all  other  respects  the  case 
is  similar  to  HamiUon  Cov/niy  v.  fT.  L.  Meyers,  ante  p.  718. 
The  decision  in  that  case  is  decisive  of  this. 

The  judgment  of  the  district  court  is  reversed,  the  de- 
murrer overruled,  and  the  cause  is  remanded  for  further 
proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


724      SUPREME  COURT  OF  NEBRASKA, 

Oolton  &  Co.  Y.  Shaffer. 


C.  S.  COLTON  &  C!o.,  PLAINTIFFS  IN  EBBOR,  V.  FrANK 

Shaffer  and  James  T.  Clark,  defendants  in 

ERROR. 

Action  on  Aooount:  vebdict.  In  aa  action  for  balance  due 
japon  an  acconnt,  the  defenae  presented  by  the  answer  was  that 
of  payment.  The  testimony  was  conflicting.  This  question  of 
fact  was  decided  by  the  jury  in  fayor  of  defendant,  npon  evidenoe 
which  was  held  sufficient  to  sustain  the  verdict  The  Judgment, 
therefore,  was  not  molested. 

Error  to  the  district  court  for  Harlan  county.  Tried 
below  before  Gaslin,  J. 

John  DawaoTij  for  plaintiff  in  error. 

C.  0.  Flansburgj  for  defendant  in  error. 

Reese,  Ch.  J. 

The  petition  in  error,  with  the  transcript  and  bill  of  ex- 
ceptions, was  filed  in  this  court  on  the  13th  day  of  January, 
1887.  The  cause  was  continued  at  the  July  term.  No 
briefs  having  been  filed  by  plaintiff  in  error,  defendant  in 
error,  upon  call  of  the  case  in  its  order,  during  the  present 
term,  has  submitted  it,  without  briefs,  under  the  provisions 
of  rule  four  of  this  court. 

The  submission  having  been  made  without  briefs  or 
oral  arguments,  we  can  only  look  to  the  motion  for  a  new 
trial  for  a  statement  of  such  error  as  may  be  supposed  by 
plaintiff  in  error  to  exist. 

The  action  was  for  a  balance  alleged  to  be  due  upon  an 
account  for  machinery  sold  and  delivered  to  defendants  in 
error,  and  upon  which  it  was  claimed  there  remained  due 
the  sum  of  $245. 

The  answer  consisted  of  an  allegation  that,  on  the  7th 
day  of  July,  1883,  the  account  was  paid  in  full  by  the 
defendant  in  error.     This  was  denied  by  the  reply.     A 
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jury  trial  was  had,  which  resulted  in  a  verdict  in  favor  of 
the  defendant  in  the  action,  upon  which  judgment  was 
rendered. 

The  motion  for  a  new  trial  consisted  of  seven  assign- 
ments, which  were  as  follows: 

1.  Because  the  verdict  is  not  sustained  by  suiBcient 
evidence. 

2.  Because  the  verdict  is  contrary  to  the  evidence. 

8.  Because  there  was  error  of  law  occurring  at  the 
trial  and  excepted  to  by  the  plaintiff. 

4.  Because  the  verdict  is  contrary  to  the  instructions 
given  by  the  court  upon  its  own  motion. 

5.  Because  the  verdict  is  contrary  to  the  instructions 
given  upon  motion  of  plaintiff. 

6.  Because  the  verdict  is  contrary  to  law. 

7.  Because  the  verdict  is  contrary  to  the  instructions 
numbered  1,  2,  8,  4,  and  5,  asked  and  given  on  plaintiff's 
motion. 

The  first  and  second  assignments  may  be  considered 
together.  Upon  an  examination  of  the  evidence,  we  find 
it  in  a  high  degree  conflicting  as  to  the  question  of  pay- 
ment. It  appears  to  be  agreed  that  the  contract  be- 
tween plaintiff  and  defendant  by  which  the  machinery  was 
purchased  was,  that  payment  should  be  made  in  ''good" 
farmers'  notes,  and  that  after  the  sales  of  the  machinery 
had  been  made  by  defendant,  certain  notes  received  upon 
the  sales  were  delivered  to  plaintiff's  agent.  The  point 
directly  in  dispute  was,  whether  those  notes  were  accepted 
as  payment.  If  so,  plaintiff  could  not  recover.  If  not, 
plaintiff  would  still  not  be  entitled  to  a  judgment,  if  the 
notes  tendered  complied  with  the  requirements  of  the  con- 
tract. But  if  the  notes  did  not  meet  such  requirements, 
and  were  not  accepted  as  payment,  plaintiff  would  be 
entitled  to  a  judgment.  These  questions  of  fact  were  sub- 
mitted to  the  jury  and  we  must  be  content  with  the  verdict, 
as  there  was  sufficient  evidence  to  sustain  it. 
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As  to  the  third  assignment,  we  have  examined  the  bill 
of  exceptions  and  have  discovered  nothing  which  will  re- 
quire a  rev^sal  of  the  judgment. 

The  fourth,  fifth,  sixth,  and  seventh  assignments  may 
be  disposed  of  together.  The  only  instructions  shown  by 
the  transcript  are  four  instructions  given  upon  the  request 
of  the  plaintiff.  There  are  no  instructions  which  appear 
to  have  been  given  upon  the  court^s  own  motion.  The 
record,  therefore,  failing  to  show  all  the  instructions  given 
to  the  jury,  no  examination  can  be  made  as  to  whether  th& 
verdict  was  contrary  to  the  instructions  or  not.  However, 
the  instructions  shown  by  the  record  submitted  the  ques- 
tions of  fact  to  the  jury,  and  their  decision  thereon  must 
be  treated  as  final  under  the  testimony. 

No  error  is  found  in  the  record,  and  the  judgment  of 
the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


D.  B.  Fisk  &  Co.,  plaintiff  in  error,  v.  M.  T.  Mc- 
Neal, defendant  in   error. 

1.  Negotiable  Instruments:    date  of  maturity.     Action 

apoQ  a  promissory  note  in  the  following  form : 

"$50.00.  Franklin  Grove,  III.,  July  1,  187a 

''Ten  days  After  date  I  promise  to  pay  to  the  order  of  D.  B. 
Fisk  &  Co.,  Chicago,  III.,  Fifty  Dollars,  at  ten  per  cent  interest 
from  date.    Value  received. 

"  M.  T.  Minor. 
*' No. .     Due  Sept.  30,  J878." 

It  was  Held,  That  the  note  matnred  upon  the  day  named  ii» 
the  body  thereof,  and  not  upon  the  date  named  in  the  margin. 

2.     :     LIMITATION  OF  ACTIONS.    The  action  being  instituted 

more  than  five  years  after  the  maturity  of  the  note,  and  less 
than  five  years  subsequent  to  the  date  named  in  the  margin,  a 
deiense  of  the  statute  of  limitations  was  sustained. 
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Ekror  to  the  district  court  for  Fillmore  county.  Tried 
below  before  MoRKis,  J. 

J,  H,  Rushton^  for  plaintiff  in  error,  cited:  1  Daniel 
Neg.  Inst.,  Sec.  164.  Fletcher  v.  Blodgett,  16  Vt.,  26. 
Perry  V.  Bigelow^  128  Mass.,  129.  Costello  v.  Croweli, 
127  Id.,  293.  Benedict  v.  Cowden,  49  N.  Y.,  396. 
Springfield  Bank  v.  Merrick,  14  Mass.,  322.  F(trmei8 
Bank  v.  Ewing,  78  Ky.,  266.  Blake  v.  Coleman,  22  Wis., 
416. 

/.  W.  Eller,  for  defendant  in  error,  cited:  1  Daniels 
Neg.  Inst.,  153,  156.  Riley  v.  Dickens,  19  III.,  29. 
Knoles  v.  Hill,  25  111.,  288.   HoOen  v.  Davis,  59  Iowa,  444. 

Reese,  Cii.  J. 

This  action  was  for  the  purpose  of  recovering  the 
amount  due  upon  two  promissory  notes,  each  hearing  date 
of  July  1,  1878,  and  payable  ten  days  after  date.  They 
were  written  upon  similar  printed  blanks  which  we  here 
copy: 

"$ 187... 

al'ter  date promise  to  pay  to 

the  order  of 

Dollara 

at 

Value  received. 

No Due " 

This  blank  being  filled,  the  notes  read  as  follows: 

1.     *' $50.00     Franklin  Grove,  III.,  July  1,  1878. 

"  Ten  days  after  date  I  promise  to  pay  to  the  order  of 

D.  B.  Fisk  &  Co.,  Chicago,  111.,  fifty  dollars  at  ten  per 

centinterest  from  date.     Value  received. 

"  M.  T.  Minor. 
"No Due  Sept.  30, 1878." 
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2.     "$55.39.     Frankun  Grove,  III.,  July  1,  1878. 

"Ten  days  after  date  I  promise  to  pay  to  the  order  of  D. 
B.  Fisk  &  Co.,  Chicago,  III.,  fifty- five  and  thirty-nine 
cents  dollars  at  ten  per  cent  interest.     Value  received. 

"  M.  T.  Minor. 

"No Due  Oct.  80,  1878." 

This  action  was  commenced  on  the  18th  day  of  Septem- 
ber, 1888.  Defendant  pleaded  the  statute  of  limitations. 
Upon  trial,  a  judgment  was  rendered  in  herfavor.  PlaiutifiF 
prosecutes  error  to  this  court,  and  alleges  for  error  the 
ruling  of  the  court  in  holding  the  notes  to  be  barred  by 
the  statute  of  limitations. 

The  question  presented  for  decision  is,  does  the  filling  of 
the  blank  in  the  lower  margin  of  the  notes,  naming  a  date 
for  their  maturity,  make  the  notes  payable  on  such  dates, 
instead  of  the  date  named  in  the  body  of  the  note? 

The  testimony  shows  that,  at  the  time  of  and  prior  to 
the  execution  of  the  notes,  defendant  resided  in  Franklin 
Grove,  in  the  state  of  Illinois,  and  was  indebted  to  plaint- 
iff in  the  sum  of  $105.  Plaintiff  demanded  payment,  but 
was  informed  by  letter  from  defendant,  dated  June  25, 
1878,  that  she  could  not  make  the  payment  at  that  time, 
but  would  be  able  to  do  so  the  coming  fall — by  the  middle 
or  last  of  September.  She  was  then  requested  to  execute 
her  notes  for  the  amount  due,  and  send  them  to  plaintiff, 
which  she  did,  the  notes  being  the  ones  sued  on  in  this 
case.  It  may  be  assumed,  also,  that  the  notes  were  writ- 
ten by  her  in  the  form  in  which  they  now  appear,  and  it 
may  be  that  she  intended  to  make  them  payable  at  the 
time  designated  in  the  margin.  It  may  be  also  assumed 
that  plaintiff  so  treated  them,  as  a  favor  to  defendant,  and 
BO  relied  upon  them.  But  while  this  is  a  matter  which,  if 
true,  should  appeal  strongly  to  the  conscience  of  a  debtor, 
we,  not  being  the  conscience  keepers  of  litigants,  must  de- 
cide the  case  according  to  the  law  as  we  find  it  applicable  to 
the  contract  which  the  parties  have  made.     As  may  be 
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seen  by  the  notes,  they  fix  a  definite  time  within  which 
they  mature — "Ten  days  after  date."  It  cannot  be  said 
as  matter  of  law  that  the  marginal  note  or  memorandum 
could  any  more  control  the  body  of  the  note  than  could 
the  marginal  figures,  when  diflFerent  from  the  amount  ex- 
pressed in  the  body  or  written  portion  of  the  note,  control 
the  amount  which  a  holder  would  be  entitled  to  upon  pay- 
ment or  judgment.  Upon  this  point  we  think  the  Ameri- 
can cases  are  substantially  uniform;  that  where  a  difference 
appears  between  the  words  and  figures,  evidence  cannot  be 
received  to  explain  it;  but  the  words  in  the  body  of  the 
paper  must  control.  Daniels  on  Neg.  Inst.,  Sec.  86,  and 
cases  there  cited.  Hence,  if  an  alteration  is  made  in  the 
marginal  figures  so  as  to  make  them  correspond  with 
the  writing,  it  is  not  such  an  alteration  as  to  vitiate  the 
note. 

In  Smith  v.  Smith,  1  E.  I.,  898,  the  court  said:  "We 
do  not  think  the  marginal  notation  constitutes  any  part  of 
the  bill.  It  is  simply  a  memorandum  or  abridgment  of 
the  contents  of  the  bill  for  the  convenience  of  reference. 
The  contract  is  perfect  without  it.  If  this  is  so,  any  alter- 
ation in  the  figures  cannot  avoid  the  contract,  because  it  is 
no  alteration,  either  material  or  immaterial,  in  the  contract. '^ 
See  also  Randolph  on  Commercial  Paper,  Sec.  105.  So 
we  think  it  must  be  in  this  case.  The  marginal  memo- 
randum is  only  for  convenience  in  the  matter  of  ascertain- 
ing the  date  of  the  maturity  of  the  note,  without  the  neces- 
sity of  reading  it.  It  might  serve  also  as  an  important  aid 
in  a  case  where  by  accident  the  body  of  the  instrument 
was  rendered  illegible,  or  where  it  was  so  imperfectly 
written  as  to  render  the  intention  of  the  maker  doubtful. 
But  we  have  no  such  case  here.  No  question  can  arise  as 
to  the  true  time  of  the  maturity  of  the  note  when  read 
from  the  written  portion.  Suit  might  have  been  instituted 
at  any  time  after  the  expiration  of  the  ten  days — with  the 
three  days  of  grace  added — ^and  it  must  be  held  that  the 
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statute  began  to  run  at  that  time,  and  that  the  action  was 
barred  at  the  time  the  suit  was  commenced. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Anton  Ostertag  and  George  Loan,  plaintiffs  in 
ERROR,  V.  Elizabeth  Galbraith,  defendant  in 

ERROR. 

1.  Lien.    A  Terbal  agreement  between  a  debtor  and  creditor,  bj 

-which  the  former  gives  a  lien  npon  certain  property  to  the  latter, 
is  valid  between  the  parties,  bnt  void  as  to  creditors  and  snbae- 
qnent  purchasers  in  good  faith. 

2.  Practice :    return  day  of  a  writ.    Where  a  writ  is  retom- 

able  on  a  day  in  which  the  court  is  precluded  from  transacting 
business,  such  writ  will  not  be  voidi  but  the  return  day  will  be 
the  first  day  thereafter  in  which  the  court  may  legally  transact 
business. 

3.  Legal  Holidays.     The  statute  declares  certain  days  to  be 

legal  holidays,  and  closes  the  courts  on  such  days,  except,  etc 
As  such  prohibition  is  in  derogation  of  private  rights,  the  re- 
striction will  be  confined  to  the  days  named,  and  where  any  of 
such  days  fall  on  Sunday,  the  following  Monday  wUl  not  be  a 
legal  holiday,  except  so  far  as  it  relates  to  commercial  paper. 

Error  to  the  district  court  for  Hall  county.  Tried 
below  before  Tiffany,  J. 

Thummel  &  Piatt,  for  plaintiffs  in  error,  cited:  Ruge 
V.  State,  62  Ind.,  888.  National  Assn.  v.  Miller,  2  S. 
W.  Rep.,  900.  liichu.dson  v.  Goddard,  2S  How.,  28. 
Moore  &  Cozliie  v.  Herron,  17  Neb.,  700.  Polin  v.  State, 
14  Id.,  546. 
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0.  A.  Abbott^  for  defendant  in  error,  cited :  Hemmen» 
V,  Bentley,  32  Mich.,  89.  ReithmiUer  v.  People^  44  Mich.^ 
284.     Estea  v.  Mitchell,  96  Mass.,  156. 

Maxwell,  J. 

The  defendant  in  error  brought  an  action  against  the 
plaintiffs  to  recover  certain  horses  described  in  the  petition. 
Her  claim  to  the  possession  of  said  horses  is  stated  in  the 
petition  as  follows :  "  That  the  interest  in  said  property  is 
of  the  following  nature  and  kind,  that  is  to  say :  That 
heretofore  and  on  the  18th  day  of  March,  a.d.  1886,  one 
Clarke  S.  Galbraith,  then  of  the  city  of  Atchison,  in 
Atchison  county,  state  of  Kansas,  being  then  indebted  to  this 
plaintiff  in  the  sum  of  $2,000,  to  secure  the  same, did  make, 
execute,  and  deliver  to  this  plaintiff,  his  certain  chattel 
mortgage,  whereby  he  sold,  assigned,  transferred,  and  set 
over  to  this  plaintiff  all  his  right,  title,  and  interest  in  cer- 
tain horses  and  personal  property,  of  which  the  following 
is  a  particular  description,  to- wit:  Seven  mare  mules,  of 
which  two  are  bay  mare  mules,  weighing  about  1,000 
pounds  each,  and  one  bay  mare  mule  weighing  about  850 
p(  unds,  three  brown  mare  mules,  two  weighing  about  950 
pounds  each,  and  one  weighing  about  800  pounds;  one 
black  mare  mule,  weighing  about  900  pounds.  Also  three 
horse  mules  of  brown  color,  two  weighing  about  900 
pounds  each,  and  one  weighing  about  800  pounds.  All  of  the 
above  mules,  ten  in  number,  having  just  been  purchased  at 
St.  Joseph,  Mo.,  by  said  party  of  the  first  part.  Also, 
one  common  farm  wagon,  and  five  sets  of  double  harness ; 
which  said  chattel  mortgage  was  duly  filed  for  record  in  the 
office  of  the  register  of  deeds  for  Atchison  county,  Kan- 
sas, on  the  20th  day  of  March,  a.d.  1886.  All  of  which 
was  well  known  to  the  said  defendant,  Anton  Ostertag,  at 
the  time.  And  also  another  chattel  mortgage  between  the 
same  parties,  and  including  said  above  described  personal 
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property,  was  also  filed  in  the  office  of  the  county  clerk  of 

Hall  county,  Nebraska,  on  the  —  day  of ,  a.d.  1886. 

That  with  the  permission  of  this  plaintiff,  said  mules  were 
exchanged  and  traded  for  the  personal  property  hereinbe- 
fore described,  and  that  this  plaintiff  has  a  lien  and  claim 
thereon  by  virtue  of  said  mortgage,  and  by  virtue  of 
agreements  made  and  entered  into  between  the  plaintiff 
and  said  Clarke  S.  Galbraith,  by  which  this  plaintiff  was 
to  have  a  lien  upon  such  exchanged  horses,  mules,  and 
property,  and  this  plaintiff  alleges .  that  of  said  original 
indebtedness,  no  part  thereof  has  been  paid,  but  that  the 
full  amount  thereof  is  still  due  and  owing  to  her. 

'^2.  Plaintiff  further  alleges  that  said  defendants  have 
wrongfully  detained  said  goods  and  chattels  from  the 
possession  of  the  plaintiff,  and  have  wrongfully  detained 
the  same  for  four  days,  to  plaintiff's  damage  in  the  sum  of 
♦100. 

^^  Wherefore  plaintiff  demands  judgment  against  the 
said  defendants,  for  the  return  of  said  goods  and  chattels, 
or  for  the  value  thereof,  if  the  same  are  not  returned,  and 
for  her  damages  and  costs ;  and  that  the  court  grant  such 
other  and  further  and  proper  relief  as  justice  may  require." 

The  answer  is  a  general  denial. 

On  the  trial  the  following  findings  were  made,  and  judg- 
ment rendered :  '^  This  cause  coming  on  to  be  heard  on 
the  issue  joined  between  the  parties,  a  jury  was  waived  in 
open  court  by  the  parties,  and  the  plaintiff  failing  to 
produce  any  evidence  to  sustain  the  issues  on  her  part,  it 
is  considered  by  the  court  now  here,  that  the  defendant  go 
hence  without  day,  and  recover  his  costs  about  this  suit  in 
this  behalf  expendexi  and  taxed  at  the  sum  of  $18. 

^^  And,  on  motion  of  defendants  for  an  inquiry  as  to 
the  defendants'  rights  of  property,  and  their  damages  in 
the  premises,  and  it  appearing  to  the  court  that  the  plaint- 
iff is  in  possession  thereof,  the  court  do  find  that  defend- 
ants are  entitled  to  an  inquiry  as  to  their  right   to  the 
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property  described  in  the  plaintiff's  petition,  and  as  to 
their  damages  in  the  premises;  and  by  agreement  of  par- 
ties a  jury  was  waived  and  the  defendants'  right  of  prop- 
erty and  right  of  possession  thereof,  and  their  damages  in 
the  premises,  were  submitted  to  the  court,  and  the  court, 
after  hearing  the  evidence  of  the  witnesses  and  the  argu- 
ment of  counsel,  do  find  that  the  defendants,  at  the  time  of 
the  commencement  of  this  action,  were  not  the  owners  of 
the  property  described  in  the  plaintiff's  petition,  or  en- 
titled to  the  possession  thereof,  and  that  they  have  sus- 
tained no  damages  in  the  premises.  It  is  therefore  con- 
sidered by  the  court  now  here,  that  further  proceedings 
under  this  inquiry  be  dismissed,  and  that  the  defendants  pay 
the  costs  of  this  proceeding,  taxed  at  the  sum  of  $1."   . 

A  motion  for  a  new  trial  was  thereupon  overruled,  to 
which  exceptions  were  taken. 

It  is  stated  in  the  bill  of  exceptions  that,  ^^  the  plaintiff 
did  not  introduce  any  evidence  of  any  kind  to  maintain  the 
issue  on  her  part.  The  defendants,  to  maintain  and  show 
to  the  court  their  right  of  possession  and  amount  of  dam- 
ages at  the  commencement  of  this  action,  offered  in  evi- 
dence, through  Hon.  Greo.  H.  Caldwell,  county  judge,  the 
writ  of  attachment  and  return  thereon  of  the  case  of  Oater- 
tag v,  Gcdbraith,  that  was  issued  by  the  said  county  judge 
and  returned  into  county  court  by  the  said  defendant, 
George  Loan,  constable.  Same  writ  showing  that  it  was 
issued  on  May  22, 1886,  and  made  returnable  on  the  81st 
day  of  May,  a.d.  1886.  Also  the  said  return  of  tiie  officer 
showing  that  the  property  in  controversy,  as  replevined 
in  the  suit  at  bar,  is  the  same  property  attached  by  the  offi- 
cer, and  that  on  the  31st  day  of  May,  1886,  a  judgment 
was  rendererl  in  the  case  for  the  sum  of  $39  debt,  and 
$9yW  costs,  to  which  offer  the  said  plaintiff  objected,  for 
the  reason  that  the  said  evidence  and  points  are  immaterial, 
irrelevant,  and  incompetent,  the  said  writ  being  returnable 
on  a  legal  holiday,  and  is  void,  and  the  judgment  purport- 
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ing  to  have  been  rendered  on  a  legal  holiday,  being  void, 
which  objection  was  sustained,  to  which  ruh'ng  of  the  court 
the  defendant  at  the  time  excepted,  and  it  was  further 
stipulated  by  the  counsel  that  writs  of  attachment  were 
also  .issued,  returnable  on  the  31st  day  of  May,  a.d.  1886, 
in  each  of  the  following  cases:  White  v.  Galbraiih;  Ar- 
thur Sears  v.  Galbraith;  McComber  v,  Galbraith,  and 
Dean  v.  Oatbraith,  and  attachments  issued  and  judgments 
rendered  on  the  return  day  thereof,  to-wit,  May  31,  1886, 
all  of  said  judgments  amounting  to  the  sum  of  $253^^; 
that  said  writs  of  attachments  and  judgments  were  offered 
in  evidence  by  the  said  defendants,  and  objected  to,  for  the 
reason  above  stated,  objection  sustained,  to  which  the  de- 
fendants at  the  time  excepted." 

Copies  of  tlie  papers  offered  in  evidence  are  set  out  in 
the  transcript. 

It  will  be  seen  from  the  allegations  of  the  petition, 
that  the  plaintiff  below  had  no  written  lien  on  the  proi)erty 
taken  on  the  order  of  replevin  in  this  case.  A  verbal  lien 
is  good  between  the  parties,  but  void  as  to  ci-editore  and 
purchasers  in  good  faith.  Conchman  v.  Wright^  8  Ne- 
braska, 1.  The  lien  of  Mrs.  Galbraith,  therefore,  would  be 
of  no  avail  against  an  attaching  creditor. 

The  principal  grounds  upon  which  the  court  placed  its 
decisions  were,  that,  as  Decoration  Day  occurred  on  Sun- 
day in  that  year,  that  therefore  the  following  Monday  was 
in  fact  Decoration  Day  and  a  legal  holiday,  and  therefore 
the  writs,  being  returnable  on  that  day,  were  void ;  and 
as  the  judgments  had  been  rendered  on  that  day  they  also 
were  void. 

In  State  v.  King,  ante  p.  540,  it  was  held  that  where  a 
<»ause  was  continued  to  a  day  in  which  the  court  could  not 
transact  business — as  Sunday  or  a  legal  holiday — the  court 
did  not,  therefore,  lose  jurisdiction  of  the  case,  but  the  con- 
tinuance extended  to  a  day  in  which  the  court  could  legally 
transact  business.     There  is  no  reason  why  the  same  rule 
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should  not  apply  to  writs.  Where  an  action  is  brought 
before  a  justice  of  the  peace,  or  in  cases  under  justices' 
jurisdiction  in  the  county  court,  the  law  requires  the 
summons  to  be  returnable  in  not  less  than  three  nor 
more  than  twelve  days.  Now,  suppose  the  return  day 
by  mistake  is  made  to  fall  on  Sunday.  As  no  business 
can  be  transacted  on  that  day,  with  certain  exceptions 
which  need  not  be  named,  it  follows  that  the  first  day 
on  which  business  can  be  legally  transacted  is  in  fact  the 
return  day.  The  summons  is  not  void:  at  the  most  is 
voidable.  The  object  of  a  return  to  a  writ  is  to  show 
what  the  officer  has  done  under  the  writ,  in  order  that  the 
court  may  determine  whether  or  not  it  has  acquired  juris- 
diction of  the  person  of  the  defendant,  or,  where  property 
has  been  taken,  the  right  to  control  and  dispose  of  such 
property.     The  writs  were  not  void,  therefore. 

In  State  v.  King,  above  referred  to,  this  court  held  that, 
as  the  statute  named  certain  days,  as  the  25th  day  of  De- 
cember, Ist  day  of  January,  etc.,  as  legal  holidays,  and 
precluded  the  courts  from  sitting  on  such  days,  with  cer- 
tain exceptions,  that  the  restriction  applied  only  to  the 
days  named,  and,  therefore,  if  any  of  such  days  fell  on 
Sunday,  the  following  day  was  not  a  legal  holiday  except 
80  far  as  it  related  to  commercial  paper.  In  other  words, 
as  the  closing  of  the  courts  on  particular  week-days  is  in 
derogation  of  private  rights,  such  prohibition  must,  if 
made,  be  by  express  statute  and  not  by  implication. 
That  decision  was  made  after  a  careful  examination  of  all 
the  authorities  bearing  upon  the  question,  and  in  our  view 
it  is  correct,  and  will  be  adhered  to.  The  writs  of  attach- 
ment, therefore,  and  judgments,  were  valid,  and  the  court 
erred  in  excluding  proof  of  the  same. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
The  other  judcjes  concur. 
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28  't^  John  Johnson  and  William  T.  Johnson,  plaintiffs 

«—  IN  ERROR,  V.  James  A.  Walker,  defendant  in 

ERROR, 

1.  The  Evidence  considered,  and  Held^  To  sustain  the  veidict 

2.  Execution.    An  officer  receiving  a  writ  of  execution  issaed  by 

a  justice  of  the  peace,  or  by  a  county  judge,  upon  a  judgment  ren- 
dered in  a  non-term  case,  is  not  required  by  statute  to  endorse 
thereon  the  hour  of  the  day  when  the  same  is  received. 

3.    :    ADYEBTISEMSNT  OF  SALE.    The  sale  of  property  on  ex< 

ecntion,  such  as  those  above  described,  need  only  be  advertised 
"  at  four  of  the  most  public  places  within  the  precinct  where 
such  property  is  seized.'' 

4.     :    LEVY.    A  sheriff  or  constable  levying  an  execution  upon 

a  field  of  growing  or  standing  corn,  need  not  take  manual  pos- 
session thereof,  nor  do  any  act  in  respect  thereto  which,  were  it 
not  for  the  protection  of  the  writ,  would  make  him  a  trespasser. 

5.  Instructions  given  and  refused  considered,  and  ffeld,  Rightly 

given  and  refused. 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Chapman,  J. 

Orites  &  Ramsey  and  J*.  .8.  Strode^  for  plaintiffs  in  error, 
cited :  Civil  Code,  Sec.  484.  Davidson  v.  WdldroUy  81 
111.,  121.  Chittenden  v.  Rogers,  42  Id.,  100.  Wood  v. 
Augustine,  61  Mo.,  46.  Oresson  v.  Stout,  17  Johns.,  116. 
Lininger  v.  Raymond,  12  Neb.,  19.  Minor  v.  Herriford, 
25  III.,  344. 

Beeson  &  SuMivan,  for  defendant  in  error,  cited :  Her- 
man Chattel  Mor^ges,  68.  MUcheU  v.  Badgett,  33 
Ark.,  887.  Freeman  Ex.,  Sec.  341.  Hunt  v.  Loucks,  88 
Cal.,  372.  Buchanan  v,  Tracey,  45  Mo.,  437.  1  Bouvier, 
84.     Farrington  v.  Sinclair,  16  Johns.,  428. 
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Cobb,  J. 

This  was  an  action  in  the  district  court  of  Cass  county, 
brought  by  the  plaintiff  against  the  defendants,  for  the 
conversion  of  forty  acres  of  standing  corn  grown  upon  the 
north-west  quarter  of  the  south-west  quarter  of  section 
sixteen  in  township  eleven  north  of  range  thirteen  east,  in 
said  county,  of  the  value  of  $200.  The  answer  of  the  de- 
fendants was  a  general  denial.  There  was  a  trial  to  a  jury, 
with  a  finding  and  judgment  for  the  plaintiff  against  both 
of  the  defendants,  in  the  suna  of  $94. 

The  defendants  bring  the  cause  to  this  court  on  error, 
and  assign  the  following  errors: 

First  error  formal. 

2.  The  verdict  is  not  sustained  by  sufficient  evidence. 

3.  The  verdict  is  contrary  to  law. 

4.  The  court  erred  in  admitting  in  evidence  the  record 
of  the  sheriff's  return  of  the  pretended  levy  upon  and  sale 
of  the  corn  in  controversy. 

5.  The  court  erred  in  admitting  in  evidence  the  re- 
turn of  the  sheriff  of  the  pretended  levy  upon  and  sale  of 
the  corn  in  controversy. 

6.  The  court  erred  in  refusing  to  give  the  first,  fifth, 
and  eighth  instructions  asked  in  behalf  of  defendants. 

7.  The  court  erred  in  giving  the  first,  second,  and 
third  paragraphs  of  instructions  asked  by  plaintiff. 

8.  The  court  erred  in  giving  the  fourth  instruction  on 
its  own  motion. 

9.  Errors  of  law  occurring  at  the  trial  and  excepted  to. 

10.  The  verdict  is  for  the  plaintiff,  when,  under  the 
law  and  the  evidence,  it  should  have  been  for  the  defend- 
ants. 

On  the  trial  the  plaintiff  offered  the  page  of  the  docket 
of  the  county  judge  containing  the  record  of  a  judgment 
in  favor  of  James  A.  Walker  v.  Wm.  T.  Johnson,  having 
47 
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first  identified  the  said  docket  by  the  testimony  of  C.  Rus- 
sell^ county  judge.  Also  the  page  of  said  docket  showing 
the  returns  of  an  execution  issued  on  said  judgment  The 
defendants  objected  to  the  admission  of  the  same  in  evi- 
dence, as  incompetent,  immaterial,  and  not  the  best  evi- 
dence, the  return  of  the  execution  and  the  return  of  the 
sale  not  showing  that  the  notices  of  the  sale  were  published 
as  required  by  law;  and  for  the  further  reasons  that  the 
return  of  the  sale  does  not  show  that  the  property  levied 
on  was  in  view  at  the  place  of  sale,  and  does  not  show  that 
the  goods  in  question  were  sold  to  the  highest  bidder. 
Which  objections  were  overruled  and  the  evidence  ad- 
mitted. 

The  plaintiff  then  offered  in  evidence  an  execution  issued 
by  Judge  Russell,  county  judge  of  Cass  county,  on  the  12th 
day  of  September,  1885,  after  having  identified  it  by  the 
testimony  of  said  county  judge.  The  defendants  objected 
to  the  introduction  of  the  said  paper  in  evidence,  as  incompe- 
tent, immaterial,  and  iri*elevant.  And  for  the  further 
reason  that  the  time  of  the  receipt  of  the  writ  is  not  en- 
dorsed upon  the  same;  and  for  the  further  reason  that  the 
advertisement  of  the  sale  of  the  said  property  was  not  made 
in  pursuance  of  law,  not  liaviug  been  published  in  some 
newspaper;  and  for  the  further  reason  that  the  return  does 
not  show  that  the  property  was  sold,  when  it  was,  or  who 
was  present  at  the  place  of  sale,  and  does  not  show  that 
the  property  was  sold  to  the  highest  bidder,  which  objec- 
tion was  overruled  and  the  evidence  admitted. 

Without  referring  to  the  questions  raised  by  defendants 
as  to  the  admissibility  of  the  record  evidence  as  above  set 
out,  or  the  effect  thereof,  which  will  be  hereafter  considered, 
but  taking  up  the  points  in  the  order  presented,  I  will 
examine  the  evidence  upon  the  admissibility  of  which  no 
point  is  presented. 

It  appears  that  the  defendant,  John  Johnson,  was  and 
atiU  is  the  owner,  by  purchase  from  the  state,  of  the  land 
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upon  which  the  corn,  for  the  conversion  of  which  suit  was 
broaghty  was  grown ;  that  he  placed  his  son^  the  defendant, 
Wm.  T.  Johnson,  in  possession  of  said  land,  upon  the  oral 
agreement  between  them  that  the  proceeds  of  the  cultiva- 
tion thereof,  after  sufficient  thereof  being  applied  to  the 
purpose  of  paying  the  cost  and  necessary  expenses  of  such 
cultivation,  and  the  improvement  of  said  land,  and  the 
support  and  maintenance  of  said  Wm.  T.  and  his  family, 
should  be  the  property  of  said  John  Johnson.  It  further 
appears  that  there  were  certain  annual  payments  of  inter- 
est upon  the  purchase  of  said  land  necessary  to  be  made 
to  the  state,  for  which  the  said  John  Johnson  was  bound, 
but  which  the  said  Wm.  T.  became  and  was  obligated  to 
pay,  out  of  the  proceeds  of  such  land  and  the  cultivation 
thereof;  also  that  the  said  Wm.  T.  was  largely  indebted 
to  said  John  for  advancements  made  to  him  at  sundry 
times  and  in  various  ways,  at  the  date  of  the  oommence- 
inent  of  the  occupation  and  cultivation  of  said  land  upon 
the  terms  above  stated.  It  also  appears  that,  at  the  date 
of  the  transactions  involved  in  the  case,  John  Johnson  was 
bound  as  security  for  Wm.  T.  Johnson  on  notes  in  bank 
for  large  sums  of  money. 

It  appears  in  evidence  that,  on  the  24th  day  of  July, 
1884,  before  the  Hon.  C.  Russell,  county  judge  of  Cass 
<x)unty,  the  plaintiff,  James  A.  Walker,  by  the  considera- 
tion of  said  county  judge,  recovered  a  judgment  against  the 
said  Wm.  T.  Johnson  in  an  action  then  and  there  pending 
for  the  sum  of  one  hundred  eleven  dollars  and  twenty 
cents,  and  one  dollar  and  forty  cents,  costs  of  suit,  total, 
one  hundred  twelve  dollars  and  forty  {sic)  cents;  that  on 
the  12th  day  of  September,  1885,  the  said  county  judge 
issued  an  execution  on  the  said  judgment,  and  placed  it  in 
the  hands  of  J.  C.  Eikenbary,  sheriff  of  said  county;  that 
on  the  14th  day  of  September,  1885,  the  said  sheriff  levied 
the  said  execution  on  forty  acres  of  standing  corn  in  the 
field,  described  as  growing  on  the  north-west  quarter  of 
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the  south-west  quarter  of  section  16^  in  township  11  north, 
of  range  13  east  of  the  6th  p.  m.,  in  Cass  county.  Also, 
that  on  the  26th  day  of  September,  1885,  at  the  hour  of 
2  o'clock  P.M.,  of  said  day,  the  said  sheriff  sold  the  said 
corn,  by  virtue  of  said  execution  and  levy,  at  public  ven- 
due, to  said  plaintiff.  It  also  appears  from  the  evidence 
that  afterwards  the  said  corn  was  gathered  by  the  defend- 
ants, or  under  and  by  their  authority,  and  converted  to 
their  use.  The  value  of  the  corn  was  sufficiently  proven 
to  an  amount,  sufficient  as  to  that  point,  to  justify  the 
verdict. 

The  question  that  arises  under  this  head  of  our  inqniiy 
is,  whether  the  defendant,  John  Johnson,  was  possessed  of 
a  property  in,  and  title  to,  the  com,  that  would  shield  it 
from  an  execution  against  the  property  of  Wm.  T.  John- 
son. It  was  in  the  exclusive  possession  of  the  latter,  and 
was  the  product  of  his  sole  labor.  On  the  other  hand,  the 
inchoate  title  to  the  land  that  produced  it  was  in  the  former, 
and  there  was  an  agreement,  or  understanding,  between  the 
two,  that  a  possible  remainder  of  the  product  of  such  land 
should  be  the  property  of  the  former.  I  am  unable  to  make 
any  application  of  the  further  claim  on  the  part  of  the  de- 
fendants, arising  out  of  the  consideration  of  the  money  ad- 
vanced by  the  father  to  the  son,  or  the  contingent  liabilities 
which  he  had  assumed  and  was  still  bound  for  in  his 
behalf. 

It  may.  be  admitted  as  a  principle  of  law  that  the  owner 
of  the  soil  will  be  presumed,  prima  faoie,  to  be  the  owner 
of  the  growing  crops  standing  upon  it.  But  this  must  be 
taken  in  connection  with  another  and  controlling  presump- 
tion, to-wit,  that  the  person  in  possession  is  the  owner  of 
the  soil,  as  well  as  of  the  growing  crops  thereon.  •  Consid- 
ering these  two  presumptions  together,  and  applying  them 
to  the  case  at  bar,  had  no  one  been  in  the  actual  possession 
of  the  farm  on  which  the  corn  was  raised,  at  the  time  of 
the  levy,  then  the  owner  of  the  soil,  even  by  the  inchoate 
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title  of  time  purchaser  from  the  state,  would  be  presumed 
to  be  the  owner;  but  with  the  defendant,  Wm.  T.  Johnson, 
in  the  exclusive  possession  of  the  farm,  he  is  presumed, 
prima  faciei  to  be  the  owner  of  both  farm  and  crops,  and 
this  presumption,  as  to  the  crops,  continues  after  that  as  to 
the  ownership  of  the  soil  is  overturned  by  evidence  of 
title  in  another.  And  it  is  strengthened  so  as  to  no  longer 
be  a  mere  presumption,  when  it  is  proved  that  they  were 
produced  by  the  labor  of  the  person  in  possession.  Was 
the  undei*standing  or  agreement  between  the  defendants 
sufficient  to  vest  the  ownership  of  the  future  crops  to  be 
raised  on  the  farm  by  Wm.  T.  Johnson,  or  the  possible 
remainder  of  them  over  and  above  "a  support  for  himself 
and  family,  and  to  pay  hired  labor  to  help  him  raise  the 
crop,*'  in  the  elder  Johnson?  If  so,  then  it  was  a  sale;  and 
being  a  sale  of  personal  property  without  an  immediate 
and  continued  delivery  of  possession  to  the  purchaser,  it 
was  void  as  to  creditors.  But  this  agreement  was  made 
before  this  corn  was  in  easCy  or  the  first  step  taken  toward 
its  production.  In  the  case  of  Cole  v.  Kerr,  19  Neb.,  553, 
this  court  held  that,  a  mortgage  of  a  crop  of  corn, yet  to  be 
planted,  conveyed  no  title  as  against  a  levying  creditor.  I 
have  seen  no  reason  for  changing  the  view  there  expressed. 
Counsel  for  plaintiff  in  error,  in  the  brief,  say,  that  the 
contract  between  the  Johnsons,  which  they  assume  was 
made  on  the  1st  day  of  March,  1885,  ''was  not  in  the 
nature  of  a  security  for  the  payment  of  the  debts  owing  by 
Wm.  T.  Johnson  to  John  Johnson,  but  was  an  actual  pay- 
ment of  the  debts,  so  far  as  the  surplus  of  the  corn  over 
and  above  the  living  expenses  of  William  was  concerned, 
and  so  far  as  it  went  it  transferred  absolutely  the  title  to, 
and  right  of  possession  of,  all  the  surplus  corn  raised,  to 
John  Johnson,"  etc.  I  cannot  agree  to  this  proposition. 
Payment,  as  I  understand  it,  is  the  actual  delivery,  pass- 
ing, or  surrender  of  something  which  actually  satisfies  a 
debt  or  obligation.     No  agreement  or  promise  to  pay  or  de- 
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liver,  in  whatever  manner  or  at  whatever  time,  is  payment 
If  it  were,  then  would  one  of  the  hardest  problems  of  life 
be  easily  solved.  But  can  it  be  seriously  claimed  that 
Wm.  T.  Johnson  owed  his  father  any  less,  immediately 
after  the  agreement  referred  to,  than  he  did  before? 
Counsel  add,  ^^But  if  the  contract  was  in  the  nature  of  se- 
curity to  John  Johnson,  given  by  William  to  secure  bona 
fide  debts  owing  by  the  latter  to  the  former,  the  latter  had 
a  right  to  pay  the  same,  to  the  exclusion  of  the  claims  of 
all  other  creditora.'*  To  this  they  cite  the  case  of  Linin- 
gei^  r.  Raymond,  12  Neb.,  19.  There  is  a  wide  difference 
between  that  case  and  the  case  at  bar.  There,  before  the 
passage  of  the  present  assignment  law,  Crabtree,  Travis  & 
Co.,  merchants  in  failing  circumstances,  made  an  assign- 
ment to  J.  B.  Lininger  for  the  benefit  of  their  creditors, 
and  delivered  their  stock  in  trade,  books,  notes,  etc.,  ta 
him  ;  Raymond  &  Co.,  creditors  of  C,  T.  &  Co.,  took  out 
an  attachment,  and  seized  the  goods  in  the  hands  of  the 
assignee,  on  the  ground  that  the  assignment  had  been 
made  by  C,  T.  &  Co.  with  intent  to  defraud  their  cred- 
itors. Lininger  brought  replevin  for  the  goods.  The  de- 
fendants had  judgment  in  the  court  below.  In  this  court 
a  point  was  made  by  defendant  in  error,  that  the  assigu- 
ment  was  fraudulent,  for  the  reason  that,  shortly  before  tlie 
assignment,  the  assignors  paid  off  a  note  of  theirs  to  one 
Gillam  with  bills  receivable  of  theirs,  at  a  large  discount 
thereon.  In  reply  to  this  point,  the  court,  in  the  opinion, 
say  :  *'  A  debtor,  even  when  in  failing  circumstances,  has 
the  right  to  pay  the  bona  fide  demand  of  one  of  his  cred- 
itoi*s  to  the  exclusion  of  others.  This  is  a  right  of 
which  the  law  has  not  undertaken  to  deprive  him.  As 
to  the  man  Gillam,  there  is  nothing- showing  him  in  any 
other  relation  to  the  assignors  than  that  of  creditor  to 
debtors,  and  the  seemingly  great  disproportion  between  the 
nominal  value  of  the  notes  with  which  payment  was  made 
and  that  of  the  note  paid,  is  of  no  significance  without 
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some  evidence  of  the  responsibility  of  the  makers."  It 
will  be  observed  that  this  payment  to  Gillam  was  made 
by  the  actual  assignment  and  delivery  of  bills  receivable 
to  him,  before  the  assignment,  and  of  course  before  the  at- 
tachment of  Baymond.  In  the  case  at  bar,  it  will  not  be 
doubted  that  \Vm.  T.  Johnson  could  have  paid  and  deliv- 
ered the  corn  to  his  father  on  the  debts  which  he  owed  him 
at  any  time  after  said  corn  came  into  being  and  before  the 
levy  of  the  execution  of  the  defendants  in  error.  But,  as 
we  have  seen,  a  promise  to  pay  of  deliver  does  not  amount 
to  payment.  So  far,  then,  as  objection  to  the  verdict  is 
presented  by  the  first,  second,  and  third  assignments,  they 
must  be  overruled. 

To  the  fourth  and  fifth  assignments  of  error,  counsel  cite 
section  484  of  the  code  of  civil  procedure.  This  section 
of  statute  is  applicable  only  to  executions  issued  out  of  a 
court  of  record,  upon  which  lands  may  be  levied  upon  and 
sold.  The  execution  in  the  case  at  bar  was  issued  upon  a 
judgment  rendered  in  a  non-term  case  in  the  county  court, 
and  falls  within  the  provisions  of  sections  1067  et  seq.  of 
the  code.  These  provisions  do  not  require  the  ofiBcer  re- 
ceiving an  execution  to  endorse  thereon  the  hour  of  its 
receipt;  nor  do  they  require  the  notice  of  sale  to  be  "pub- 
lished in  some  newspaper;"  nor  that  the  return  should 
show  that  the  property  was  sold  to  the  hi,e;hest  bidder. 
Moreover,  if  all  of  these  things  were  required  of  the  officer 
making  the  levy  and  sale,  the  question  of  their  observance 
in  a  case  like  this  could  only  be  raised  by  a  direct  proceed- 
ing. Such  want  of  observance  by  the  oflScer  would  not 
affect  the  title  of  a  purchaser  in  good  faith. 

The  Illinois  cases  cited,  with  the  exception  of  Davidson 
V,  Waldron,  81  111.,  121,  are  where  personal  property, 
which  by  its  nature  was  susceptible,  in  its  then  condition, 
of  asportation,  was  either  levied  on  or  sold  by  the  officer 
without  taking  or  having  it  under  his  control.  In  such 
cases  the  rule,  as  laid  down  by  Judge  Breese  in  the  case 
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of  Miver  v,  Herriford^  25  111.,  344,  cited  by  counsel  for 
plaintlflFs  in  error,  that,  "  to  constitute  a  proper  levy  on 
personal  property,"  in  that  case  a  wagon,  "  it  must  be  at 
the  time  within  the  control  of  the  officer;  and  he  must  so 
deal  with  it  that  he  would,  without  the  protection  of  the 
writ,  be  a  trespasser,"  is  applicable.  It  is  true  that  the 
authority  of  this  case  in  the  same  court  was  held  to  apply 
to  that  of  Davidson  v.  Waldrorij  31  Id.,  121,  also  cited  by 
counsel,  where  the  property  in  question  consist^  of  a  large 
stock  of  lumber.  But  an  examination  of  that  case  will 
not  fail  to  show  that  its  decision  was  controlled  by  other 
facts  and  circumstances  not  applicable  to  the  case  at  bar. 

The  rules  of  law  governing  the  levy  and  sale,  upon  exe- 
cution, of  crops  of  growing  com,  or  other  grain,  or  tame 
grass,  are  peculiar,  and  not  applicable  to  other  species  of 
personal  property,  and  do  not  require  any  act  on  the  part 
of  the  officer,  so  far  as  the  levy  is  concerned,  which,  were 
it  not  for  the  protection  of  the  writ,  would  make  him  a 
trespasser.  Such  an  act  in  the  case  at  bar  was  unnecessary 
and  impracticable,  and  wouM  have  answered  no  purpose. 
It  may  be  admitted  to  have  been  his  duty  to  notify  all 
persons  present  at  the  time  of  the  levy.  This  he  did  by 
notifying  the  wife  of  William  T.Johnson,  the  only  person 
present.  The  law  requires  that  personal  property  should 
be  in  sight  at  the  time  of  sale;  also  that  the  sale  be  made 
"at  the  house  or  on  the  premises  where  such  property  was 
taken,  or  at  one  of  the  most  public  places  within  the  pre- 
cinct." Sec.  1067,  Code.  These  conditions  appear  from 
the  evidence  to  have  been  sufficiently  complied  with. 

The  following  portion  of  instruction  No.  4,  of  instruc- 
tions given  by  the  court  on  its  own  motion,  forms  the 
foundation  of  the  8th  assignment  of  error,  as  insisted  upon 
in  the  brief:  "A  verbal  lien  or  agreement  between  the 
defendants,  by  which  John  Johnson  was  to  have  the  corn 
in  controversy,  under  certain  conditions,  would  not  con- 
stitute title  or  ownership  therein  sufficient  to  entitle  him 
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to  convert  the  same  to  his  own  use,  and  thus  defeat  the 
lien  of  an  execution  creditor  levied  without  notice  of  such 
verbal  lien.''  Counsel  insist  that  this  instruction  is  not 
applicable  to  the  evidence  in  the  case,  because,  as  they  say, 
the  evidence  shows  ^'  that  the  surplus  corn,  under  the  con- 
tract, was  to  be  John  Johnson's  absolutely.  The  instruc- 
tion assumed  that  the  agreement  was  subject  to  conditions, 
and  therefore  misleading  to  the  jury."  But,  as  I  under- 
stand the  evidence,  the  right  of  the  elder  Johnson  to  any 
part  of  the  corn,  even  as  between  him  and  his  co-defendant, 
depended  upon  the  condition  or  contingency  that  there 
would  beany  left,  after  paying  the  living  expenses  of  Wm. 
T.  Johnson  and  his  family  and  the  cost  of  hired  hands 
to  carry  on  the  farm,  a  most  uncertain  and  doubtful  event, 
according  to  the  average  experience  of  farmers  in  this,  as 
well  as  all  other  countries.  I  see  no  objection  to  the 
instruction. 

Tlie  refusal  by  the  court  to  give  instructions  No.  1,  5, 
and  8,  asked  for  by  defendants,  is  complained  of  by  them 
in  their  sixth  assignment.  I  copy  the  instructions  offered: 
"No.  1.  You  are  instructed  that  a  debtor, even  in  failing 
circumstances,  has  the  right  to  pay  or  secure  the  bona  fide 
demand  of  one  of  his  creditors,  to  the  exclusion  of  others. 
5.  To  establish  collusion  between  defendants,  for  the 
purpose  of  defrauding  the  creditors  of  Wm.  T.  Johnson, 
it  must  appear  by  a  clear  preponderance  of  the  evidence 
that  both  defendants  had  knowledge  of  the  liability  and 
indebtedness  of  William  Johnson,  and  that  both  defend- 
ants entered  into  the  agreement  regarding  the  cultivation 
of  the  land,  with  full  knowledge  of  such  indebtedness,  and 
with  intent  to  defraud  the  creditors  of  William  T.  Johnson. 
8.  The  court  instructs  the  jury  that,  as  a  matter  of  law, 
personal  property,  when  sold  under  execution,  must  be  in 
the  custody  of  the  officer  making  the  sale,  and  must  be  in 
view  of  the  officer  and  bidders  at  the  time  of  sale  thereof, 
and  must  be  sold  to  the  highest  bidder  for  cash.'' 
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The  instruction  No.  1  was  rightly  refused,  although  it 
correctly  states  an  abstract  principle  of  law,  for  the  reason 
that  it  was  not  applicable  to  the  facts  in  evidence  before 
the  jury.  Had  it  been  in  evidence  that,  while  the  corn  in 
question  was  in  esse,  and  before  the  levy  of  the  plaintiff's 
execution  thereon,  Wm.  T.  Johnson  sold  and  delivered 
the  same  to  John  Johnson,  in  payment  of  a  bona  fide  debt^ 
the  instruction  would  have  been  applicable,  but  as  we  have 
already  seen,  there  was  no  evidence  of  a  sale  or  payment 
by  the  former  to  the  latter.  As  to  the  fifth  instruction 
prayed,  it  is  sufficient  to  say,  that  no  question  of  fraud 
arises  in  the  case,  but  simply  the  questions  of  title  in 
plaintiff,  and  the  conversion  of  the  property  by  the  de- 
fendants. 

While  the  8th  instruction  asked  expresses  the  law  as 
applicable  to  sales  of  personal  property  generally,  yet  if 
applied  to  a  field  of  standing  corn,  that  part  of  the  instruc- 
tion which  requires  the  property  to  be  in  the  custody  of 
the  officer  would  be  liable  to  mislead  the  jury,  as  actual 
possession  or  custody  on  the  part  of  the  officer  would  be 
both  unnecessary  and  impossible,  as  long  as  the  farm,  of 
which  the  field  of  corn  constituted  a  part,  was  in  the  actual 
possession  of  the  defendant,  Wm.  T.  Johnson.  Hence, 
as  the  instruction  could  not  be  given  as  a  whole,  in  the 
form  in  which  it  was  presented,  it  was  rightfully  refused^ 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Augusta  Stettnische,  appellant,  v.  William  Lamb» 
appellee. 

Report  of  Referee.  A  cause  was  referred  to  a  referee,  for  the 
purpose  of  taking  testimony  and  reporting  certain  facts  thereon 
to  the  court.  Testimony  was  taken,  and  the  referee  made  hi» 
report.  After  the  report  was  filed,  exceptions  were  filed  thereto, 
together  with  a  motion  to  set  the  report  aside.  In  support  of 
and  opposition  to  these  motions,  affidavits  were  filed,  by  which  it 
became  apparent  that  there  was  a  clear  misunderstanding  be- 
tween the  referee  and  counsel  at  the  time  the  evidence  was 
taken,  and  that,  by  reason  of  such  misunderstanding,  one  party 
to  the  action  was  preyented  from  introducing  his  testimony. 
Held,  That  notwithstanding  the  referee  acted  in  good  faith,  the 
zeport  would  be  set  aside. 

Motion  to  set  aside  report  of  referee, 
L.  W.  Colby,  for  the  motion. 
J.  B,  Archibald^  contra. 
Reese,  Ch.  J. 

This  action  originated  in  the  district  court  of  Grage 
county,  and  was  for  the  purpose  of  canceling  certain  tax 
deeds  on  the  property  described  in  the  petition.  The 
cause  was  tried  in  the  district  court,  and  plaintiff  being  un- 
successful, she  appealed  to  this  court. 

The  cause  was  submitted  and  decided,  the  opinion  being 
found  in  18  Neb.,  619.  Subsequent  to  that  decision,  a 
motion  was  filed  in  this  court  seeking  the  appointment  of 
a  referee,  for  the  purpose  of  determining  the  amount  of 
taxes  due  defendant,  and  the  amount  of  rents  due  plaintiff. 
Such  proceedings  were  had  as  resulted  finally  in  the  ap- 
pointment of  the  Hon.  J.  C.  Crocker  as  such  referee.  The 
report  of  the  referee  was  filed  in  this  court  on  the  12th 
day  of  October,  1887.      Soon  thereafter,  exceptions  were 
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filed  to  the  report  of  the  referee.  Also  a  motion  was  filed 
to  set  it  aside.  The  motion  consisted  of  charges  of  rais- 
condact  on  the  part  of  the  referee,  for  refusing  to  allow 
defendant  to  put  in  his  testimony  before  the  making  of 
the  report.  Other  questions  are  raised  by  the  exceptions 
and  motion,  which  need  not  be  now  considered.  We 
have  neither  time. nor  disposition  to  set  out  in  detail 
the  contents  of  the  affidavits  filed  in  support  of  and  in 
opposition  to  the  motion  to  set  aside  the  report.  It 
must  be  sufficient  to  say  that,  beyond  any  question,  there 
was  a  clear  misunderstanding  between  the  referee  and 
the  attorneys  for  defendant.  There  is  no  doubt  that, 
at  the  time  the  referee  took  the  testimony,  which  has 
been  reported  by  him,  he  fully  understood  that  the  attor- 
neys for  defendant  had  no  further  testimony  to  offer,  and 
so  believing  closed  the  case  and  returned  to  Lincoln 
from  Beatrice,  where  he  had  been  hearing  the  case.  It 
is  quite  clear  that  while  the  testimony  on  the  part  of 
plaintiff  was  being  taken,  and  upon  its  completion,  counsel 
for  defendant  believing  that  an  opportunity  would  be  of- 
fered to  introduce  their  testimony,  absented  themselves 
from  the  presence  of  the  referee  for  a  short  time  for  the 
purpose  of  calling  their  witnesses,  and  perhaps  consulting 
with  them,  and  while  laboring  under  this  mutual  mistake, 
the  referee  left  Beatrice  and  returned  to  Lincoln.  In  or- 
der that  a  full  examination  of  such  questions  as  should 
be  properly  submitted  to  the  referee  may  be  had,  the  re- 
port of  the  referee  is  set  aside. 

Order  aocordikgly. 
The  other  judges  concur. 
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Ed.  Carr,  plaintiff  in  error,  v.  The  State  of  Ne- 
braska, DEFENDANT  IN  ERROR. 

1.  Criminal  Law :    icubdbb:    evidence.    On  a  trial  for  mnr- 

der,  a  witness  for  the  state  stated  in  detail  the  circumstances 
sarrounding  the  tragedy  immediately  after  the  killing  ;  that 
the  deceased  was  lying  upon  the  ground,  and  the  accused  stand- 
ing near  hy  with  a  gun  in  his  hand,  and  that  he,  very  soon 
thereaiter,  walked  away  carrying  the  gun.  He  was  then  asked 
by  the  prosecuting  attorney  why  he  did  not  arrest  or  assist  in 
arresting  the  accused.  Over  the  objection  of  the  accused,  the 
witness  stated  that  the  reason  why  he  did  not  attempt  the  arrest 
was,  that  he  did  not  think  it  safe  to  follow  him.     Held,  Error. 

2.     :     EVIDENCE:    THREATS.     As  a  general  rulc,  threats  made 

by  the  defendant  prior  to  the  murder,  to  kill  or  injure  some  other 
person  than  the  deceased,  are  not  admissible  as  evidence  against 
him. 

3.  Instructions.     It  is  not  error  for  the  court  to  refuse  to  repeat 

an  instruction  to  the  jury  already  substantially  given. 

4.  Criminal ,  Law :     evidence:     seasonable  doubt.     The 

guilt  of  an  accused  is  proven  beyond  a  reasonable  doubt  when^ 
upon  the  entire  comparison  and  consideration  of  all  the  evidence, 
the  minds  of  the  jurors  are  in  that  condition  that  they  can  say, 
from  the  evidence,  they  have  and  feel  an  abiding  conviction,  to 
a  moral  certainty,  of  the  truth  of  the  charge.  A  reasonable 
doubt  does  not  consist  of  possible  or  conjectural  doubts,  not 
growing  out  of  the  evidence,  but  is  one- which,  when  considering 
the  evidence  alone,  leads  the  juror  to  hesitate,  and  upon  which 
he  would  refuse  to  act  in  the  important  concerns  of  life.  It  is 
error  to  charge  a  jury  that  it  is  a  doubt  for  the  having  of  which 
the  juror  can  give  a  reason  derived  from  the  testimony. 

5.  :  trial:  arguments  of  counsel.  Where  a  defend- 
ant is  on  trial  upon  an  indictment  charging  him  with  murder 
in  the  Orst  degree,  the  county  attorney  having  made  the  opening 
argument  to  the  jury,  after  the  testimony  is  adduced,  whether  the 
counsel  lor  the  accused  can  cut  off  further  argument  by  refusing 
to  address  the  jury,  qusere, 

IMPARTIAL  tbials.     Every  person  accused  of  the  com- 


mission of  a  crime  is  guaranteed  a  fair  and  impartial  trial  by  the 
constitution.  This  right  should  be  carefully  protected  by  trial 
courts,  and  conduct  of  attorneys  and  all  others  which  prevents 
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such  a  trial  should  not  be  permitted  by  the  courts  in  which  the 
trial  is  bad. . 

7.     :    '■:    MALICE.    '*  A  clear,  concise,  and  comprehensiTe 

definition  of  legal  '  malice, '  though  often  attempted,  has  not 
been  fully  achieved.  Approximately,  it  is  that  condition  of  the 
mind  which  shows  a  heart  regardless  of  social  duty,  and  fatally 
bent  on  mischief,  the  existence  of  which  condition  is  inferred 
from  acts  done  or  words  spoken."  Harris  v.  The  State,  8  Tex. 
App.,  91. 

Error  to  the  district  court  for  Boone  county.  Tried 
below  before  Tiffany,  J. 

James  S.  Amidrong  and  W.  M.  Robef-taon,  for  defend- 
ant in  error. 

Instructions  asked  for  on  question  of  intoxication  should 
have  been  given.  Smith  v.  State,  4  Neb.,  288.  State  v. 
Westfally  49  Iowa,  328.  Premeditation  and  deliberation 
not  shown.  Milton  t?.  Staie\  6  Neb.,  137.  Schlencker  v. 
State,  9  Id.,  241.  Graft  v.  State,  3  Kan.,  450.  Threats. 
People  V.  Bezi/,  67  Cal.,  223.  Clarke  v.  State,  78  Ala,, 
474.  Reasonable  doubt.  Cowan  v.  State,  22  Neb.,  519. 
Argument.     Borden  v,  Briscoe,  36  Mich.,  255. 

William  Leese,  Attorney  Genei'ol,  for  the  State. 

Reese,  Ch.  J. 

Plaintiff  in  error  was  indicted  at  the  May,  1887,  term 
of  the  district  court  of  Boone  county,  for  the  murder  of 
Warren  Long,  on  the  5th  day  of  April  of  the  same  year. 
On  the  2lBt  of  June  he  was  placed  upon  trial,  and  on  the 
25th  day  of  the  same  month  the  jury  returned  a  verdict 
by  which  he  was  found  guilty  of  murtler  in  the  first  de- 
gree. On  the  12th  of  July  a  motion  for  a  new  trial  was 
overruled,  and  sentence  of  death  was  pronounced  against 
him. 
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A  number  of  assignments  of  error  are  made  in  the 
motion  for  a  new  trial  and  petition  in  error,  but  they  need 
not  all  be  noticed,  as,  upon  the  case  being  called  in  this 
court,  the  attorney  general  declined  to  file  a  brief,  stating 
that  the  judgment  would  have  to  be  reversed  on  account  of 
sn  erroneous  instruction  having  been  given  to  the  jury  by 
the  trial  court.  It  is  presumed  that  many  of  the  questions 
presented  by  this  record  will  not  arise  upon  a  subsequent 
trial,  and,  in  addition  to  the  instruction  referred  to,  we  will 
notice  a  part  only  of  the  questions  presented  by  the  brief 
of  the  plaintifiP  in  error. 

The  instruction  referred  to  is  as  follows : 

^^4.  You  are  instructed  that,  by  a  reasonable  doubt  is 
meant  such  a  doubt  as  naturally  arises  in  the  mind  of  a 
juror,  from  a  consideration  of  the  testimony,  as  would 
cause  him  to  pause  and  hesitate  before  acting  in  the  most 
important  affairs  of  life.  It  is  a  doubt  having  a  reason 
for  its  basis  derived  from  the  testimony,  and  a  doubt  for 
the  having  of  which  the  juror  can  give  a  reason  derived 
from  the  testimony.  To  be  convinced  beyond  a  reasonable 
-doubt,  is  to  have  the  judgment,  the  reason,  and  the  under- 
standing satisfied  of  the  truth  of  the  facts,  so  that  an 
ordinarily  reasonable  and  cautious  man  would  unhesi- 
tatingly act  by  the  proof  in  the  most  vital  and  important 
Affairs  of  human  life.  And  unless  in  this  case  your  judg- 
ment and  reason  and  understanding  is  so  convinced,  by  the 
testimony,  of  every  fact  necessary  to  constitute  any  of  the 
ilegrees  of  the  crime  as  defined  in  these  instructions,  you 
must  acquit  the  defendant.'^ 

While  not  couched  in  exactly  the  same  language,  this 
instruction  is,  in  substance,  the  same  as  the  third  instruction 
given  to  the  jury  and  referred  to  in  Cowan  v.  StatCy  22 
Neb.,  519. 

The  clause  contained  in  the  instruction  in  that  case  which 
induced  this  court  to  reverse  the  judgment  was,  "It  is  a 
•doubt  for  having  which  the  jury  can  give  a  reason  based 
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upon  the  testimony/'  In  the  case  at  bar  the  language  is, 
^'It  is  a  doubt  having  a  reason  for  its  basis,  derived  from 
the  testimony,  and  a  doubt  for  the  having  of  which  the 
jury  can  give  a  reason  derived  from  the  testimony." 

We  have  again  examined  the  question,  and  are  satisfied 
with  the  holding  in  Cowan  v*  State.  It  is  true  that  the 
instruction  is  not  entirely  without  support,  and  may  be 
found  substantially  in  Sackett  on  Instructions  to  Juries,  at 
page  482,  but  upon  an  examination  of  the  authorities  cited 
by  the  author,  we  do  not  think  they  support  the  text.  We 
have  not  at  hand  the  edition  of  Greenleaf 's  work  on  evi- 
dence referred  to,  but  upon  examination  of  the  14th  edition 
we  are  satisfied  Sec.  29,  note  2,  of  that  edition,  is  the  one 
referred  to  by  the  author.  In  the  text,  Greenleaf  says: 
^'  But  in  criminal  trials  the  party  accused  is  entitled  to  the 
benefit  of  the  legal  presumption  in  favor  of  innocence, 
which  in  doubtful  cases  is  always  sufficient  to  turn  the 
scale  in  his  favor.  It  is,  therefore,  a  rule  of  criminal  law 
that  the  guilt  of  the  accused  must  be  fully  proved.  Neither 
a  mere  preponderance  of  evidence  nor  any  weight  of  pre- 
ponderant evidence  is  sufficient  for  the  purpose,  unless  it 
generate  a  full  belief  of  the  fact,  to  the  exclusion  of  all 
reasonable  doubt.''  The  note  consists,  in  part,  of  an  ex- 
tract from  the  very  able  charge  of  Chief  Justice  Shaw, 
given  to  the  jury  on  the  trial  of  the  case  of  Commonweatth 
V,  Webster — reported  in  6th  Gushing,  320;  62d  Am.  De- 
cisions, 711 — as  well  as  a  number  of  extracts  from  decis- 
ions in  other  cases.  The  quotation  from  the  instructions  is  as 
follows :  "  Then  what  is  a  reasonable  doubt?  It  is  a  term 
often  used,  probably  pretty  well  understood,  but  not  easily 
defined.  It  is  not  mere  possible  doubt,  because  everything 
relating  to  human  affiiirs,  and  depending  on  moral  evi- 
dence, is  open  to  some  possible  or  imaginary  doubt.  It  is 
that  state  of  the  case  which,  after  the  entire  comparison  and 
consideration  of  all  the  evidence,  leaves  the  minds  of  jurors 
in  ihat  condition  that  they  cannot  say  they  feel  an  abiding 
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conviction,  to  a  moral  certainty,  of  the  truth  of  the  charge. 
The  burden  of  proof  is  upon  the  prosecutor.  All  the  pre- 
sumptions of  law,  independent  of  evidence,  are  in  favor  of 
innocence,  and  every  person  is  presumed  to  be  innocent  until 
he  is  proved  guilty.  If,  upon  such  proof,  there  is  reason- 
able doubt  remaining,  the  accused  is  entitled  to  the  benefit 
of  it  by  an  acquittal ;  for  it  is  not  sufficient  to  establish 
probability,  though  a  strong  one,  arising  from  the  doctrine 
of  chances,  that  the  fact  charged  is  more  likely  to  be  true 
than  the  contrary ;  but  the  evidence  must  establish  the  truth 
of  the  fact  to  a  reasonable  and  moral  certainty — a  certainty 
that  convinces  and  directs  the  understanding  and  satisfies 
the  reason  and  judgment  of  those  who  are  bound  to  act 
conscientiously  upon  it.  This  we  take  to  be  proof  beyond 
a  reasonable  doubt ;  because  if  the  law,  which  mostly  de- 
pends upon  considerations  of  a  moral  nature,  should  go 
further  than  this,  and  require  absolute  certainty,  it  would 
exclude  circumstantial  evidence  altogether." 

While  the  rule  stated  by  Chief  Justice  Shaw  was  ap- 
])]ied  to  a  case  depending  upon  circumstantial  evidence, 
yet  in  the  main  we  think  it  is  applicable  to  all  cases  where 
the  issue  of  the  guilt  or  innocence  of  the  accused  is  pre- 
sented. The  reasonable  doubt  is,  'Hhat  state  of  the  case 
which,  after  the  entire  comparison  and  consideration  of  all 
the  evidence,  leaves  the  minds  of  the  jurors  in  that  condi- 
tion that  they  cannot  say  they  feel  an  abiding  conviction, 
to  a  moral  certainty,  of  the  truth  of  the  charge."  All 
presumptions  of  law,  independent  of  evidence,  are  in  favor 
of  inuoceuc*.  Every  person  is  presumed  to  be  innocent 
until  he  is  proved  guilty.  The  burden  of  proof  is  upon 
the  prosecution,  not  only  to  remove  this  presumption, 
but  to  satisfy  the  minds  and  consciences  of  the  jurors  be- 
yond all  reasonable  doubt  of  the  guilt  of  the  accused,  upon 
the  whole  case.  They  must /erf  satisfied  to  a  moral  cer- 
tainty of  his  guilt,  or  they  must  acquit,  at  least  of  the 
degree  wherein  this  want  of  certainty  exists. 
48 
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All  instruotioD,  substantially  like  the  one  given  in  the 
case  at  bar,  was  given  by  Judge  Speer  in  the  United  States 
V,  JoneSy  31  Fed.  Rep.,  718,  and  in  the  United  States  v. 
Jackson^  29  Id.,  503,  but  we  do  not  believe  they  correctly 
state  the  law. 

In  People  v.  SteubenvoUy  28  N.  W.  Rep.,  883,  the  su- 
preme court  of  Michigan  seems  to  concede  that  the  lan- 
guage of  an  instruction  similar  to  the  one  under  consider- 
ation was  not  strictly  accurate,  but  held  that  it  produced 
no  practical  consequence  in  the  case. 

In  Brovm  v.  The  State,  5  N.  E.  Rep.,  900,  the  supreme 
court  of  Indiana  refused  to  approve  an  instruction  that 
the  doubt  of  the  defendant's  guilt  must  arise  out  of  the 
evidence,  and  be  such  as  to  cause  a  prudent  man  to  hesi- 
tate before  acting,  etc.  The  court  says :  "  It  is  not  the  law 
that,  in  order  to  justify  an  acquittal,  the  doubt  must  arise 
out  of  the  evidence,  and  be  such  as  to  cause  a  prudent 
man  to  hesitate.  The  doubt  may  arise  from  the  want  of 
evidence.  In  order  to  justify  a  conviction,  the  evidence 
must  be  such  as  to  produce  in  the  minds  of  prudent  men 
such  certainty  that  they  would  act  upon  the  conviction  pro- 
duced without  hesitation  in  their  own  most  important 
affairs.^' 

We  have  examined  many  of  the  definitions  of  "  a  rea- 
sonable doubt,"  and  we  are  persuaded  that  none  of  them 
are  better  or  more  exact  than  that  of  Chief  Justice  Shaw, 
ill  the  case  of  Commonwealth  v.  Webster,  We  are  there- 
fore content  to  leave  the  definition  substantially  as  there 
found. 

In  examining  the  other  instructions  given  to  the  jury, 
our  attention  is  directed  to  instruction  number  five.  It  is 
as  follows: 

"  5.  You  are  instructed  that,  under  our  statute,  to  con- 
stitute murder  in  the  first  degree,  the  jury  must  be  satis- 
fied beyond  a  reasonable  doubt,  from  the  evidence,  that  the 
defendant,  without  any  justifiable  cause  or  excuse,  killed 
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the  deceased  in  maDner  and  form  as  charged  in  the  indict- 
ment ;  and  they  must  also  be  satisfied  beyond  a  reasonable 
doabt^  from  the  evidence,  that  he  killed  the  deceased  pur- 
posely and  of  deliberate  and  premeditated  malice.  And 
you  are  instructed  that,  by  premeditation  and  deliberation, 
is  meant  to  think  of,  to  revolve  in  the  mind  beforehand, 
to  contrive,  to  design  previously,  to  weigh  in  the  mind,  to 
consider  and  examine  the  reasons  for  and  against,  to  con- 
sider maturely,  to  reflect  upon.  The  defendant,  in  order 
to  be  guilty  of  this  degree  of  crime,  must  have  first  formed 
the  purpose  in  his  mind  to  kill  the  deceased,  and  having 
formed  that  purpose,  he  must  have  deliberated  u{)on  it« 
He  must  have  considered  the  consequences  of  his  act,  and 
then,  with  full  knowledge  of  the  consequences  of  the  act 
about  to  be  done,  he  purposely  ahd  maliciously  executed 
that  purpose  by  slaying  the  deceased.  By  malice  is  meant 
the  doing  of  a  wrongful  act  intentionally,  without  just 
cause  or  excuse.'^ 

The  definition  of  malice,  contained  in  the  latter  clause 
of  this  instruction,  is,  we  think,  hardly  sufficient.  It  is  a 
copy  of  the  first  clause  of  the  first  paragraph  of  the  defini- 
tion of  malice  given  by  Bouvier  in  his  dictionary.  The 
paragraph  referred  to  in  the  definition  is  as  follows: 

"The  doing  of  a  wrongful  act  intentionally,  without 
just  cause  or  excuse."     4  B.  &  C,  255.     9  Mete,  104. 

''  The  wicked,  mischievous  purpose  which  characterizes 
the  perpetration  of  an  injurious  act  without  lawful  excuse." 
4  B.  &  C,  255.     9  Mete.,  104. 

The  first  case  cited  by  the  author  is,  Bromagev,  Proaaei^, 
an  action  of  slander,  decided  in  1825,  and  which  we  need 
not  here  notice. 

The  case  cited  in  9th  Mete,  is  that  of  Commonwealth  v. 
York,  Chief  Justice  Shaw,  in  writing  the  opinion,  says: 
^'Malice,  in  the  definition  of  murder,  is  imputed  to  an  act 
done  willfully,  malo  animo,  an  act  wrong  in  itself,  and 
injurious  to  another,  and  for  which   there  is  no  apparent 
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jastificatioD  or  excuse.  *  ♦  ♦  The  natural  or 
ueoessary  conclusion  and  inference  from  such  an  act,  will- 
fully done  without  apparent  excuse,  are,  that  it  was  done 
malo  animo  in  furtherance  of  the  wrongful,  injurious  pur- 
pose, previoualy,  though  perhaps  suddenly,  formed,  and  is, 
therefore,  'a  homicide  with  malice  of  forethought,'  which 
is  the  true  definition  of  murder." 

In  Territory  v.  Egan^  13  N.  W.  Rep.,  568,  malice 
is  defined  to  be,  "  That  state  of  mind  or  act  where  one 
willfully  does  that  which  he  knows  will  injure  another 
person  or  property.'' 

In  Whartons'  Law  Lexicon,  malice  is  defined  to  be, 
"A  formed  design  of  doing  mischief  to  another,  technically 

malUia  prcecogitcUa  or  malice  prepenoe  or  aforethought. 

*         *         * " 

In  Harris  v,  SfaUy  8  Texas  App.,  109,  it  is  defined  to 
be,  '*  A  condition  of  the  mind  which  shows  a  heart  regard- 
less of  social  duty,  and  fatally  bent  on  mischief,  the  exist- 
ence of  which  is  inferred  from  acts  committed  or  words 
spoken.'' 

By  the  foregoing  and  other  citations  which  we  might 
make,  it  is  apparent  that  malice,  when  applied  to  the  case 
at  bar,  should  be  defined  as  a  wicked  and  mischievous  pur^ 
pose  which  characterizes  the  perpetration  of  a  wrongful  or 
injurious  act  intentionally  committed  without  lawi'ul  ex- 
cuse. It  is  a  mental  condition  on  the  part  of  the  actor 
supposed  to  exist  at  the  time  of  the  commission  of  the  of- 
fense, and  is  imputed  to  "  doing  of  an  unlawful  act  inten- 
tionally, without  just  cause  or  excuse." 

The  district  court  was  perhaps  fully  justified  in  adopt- 
ing the  definition  given,  for  the  same  language  is  used  in 
defining  malice  in  MiUon  v.  The  StaUy  6  Neb.,  143,  and 
therefore  what  is  here  said  can  in  no  sense  be  said  to  be  a 
criticism  upon  the  action  of  the  trial  court.  But  for  the 
reasons  given,  we  believe  the  rule  stated  in  Milton  r.  The 
State  is  imperfect,  and  should  not  be  followed.     It  is  not 
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given  with  the  usual  care  and  precision  of  the  writer  of 
that  opinion,  for  the  reason,  doubtless,  that  it  was  not  an 
essential  element  in  the  case,  the  testimony  failing  to  show 
deliberation  and  premeditation,  and  on  account  of  which  a 
new  trial  was  given. 

The  l^al  definition  of  malice,  given  by  Webster,  is, 
^'Any  wicked  or  mischievous  intention  of  the  mind;  a  de- 
praved inclination  to  mischief;  intention  to  do  an  act 
which  is  wrongful,  without  just  cause  or  excuse;  a  wanton 
•disregard  of  the  rights  or  safety  of  others ;  willfulness." 

Plaintiff  in  error  asked  the  court  to  give  the  following 
instructions,  which  were  refused : 

5.  "If  you  belive  that,  at  the  time  of  the  killing,  the 
accused  was  intoxicated,  you  may  consider  the  fact  to  rebut 
the  idea  that  it  was  done  in  a  cool  and  deliberate  state  of 
the  mind  necessary  to  constitute  murder  in  the  first  degree/' 

6.  **  It  is  proper  for  you  to  consider  any  state  or  condi- 
tion of  the  prisoner  at  the  time  of  the  killing,  that  is  ad- 
verse to  the  proper  exercise  of  the  mind  and  the  undisturbed 
possession  of  the  faculties." 

8.  "  You  may  take  into  consideration  the  intoxication 
of  the  accused  at  the  time  of  the  killing,  if  you  find  he 
was  intoxicated,  as  a  circumstance  to  show  that  the  act  was 
not  premeditated." 

9.  "  And  unless  you  are  satisfied  beyond  a  reasonable 
doubt  that  the  accused,  at  the  time  of  the  killing,  was  in 
such  a  state  of  mind  that  he  could  form  an  intention  mali- 
eioasly  to  kill,  and  that  he  did  form  such  intention,  you  can- 
not convict  him  of  a  higher  crime  than  manslaughter." 

It  will  be  observed  that  these  instructions  are  copied 
from  the  instructions  set  out  in  the  opinion  in  Smith  v.  The 
State,  4  Neb.,  277.  That  case,  like  this,  was  a  prosecution 
for  murder,  there  being  some  evidence  that  the  accusal  was 
intoxicated  at  the  time  of  the  commission  of  the  offense. 

Chief  Justice  Lake,  in  writing  the  opinion,  says : 
^*  While  the  evidence  may  not  lead  us  to  believe  that  they 
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would  have  secured  a  different  result,  yet,  iuasmueh  as  there 
was  some  testimony  to  which  they  were  applicable,  and  the 
instructions  of  the  court  not  coyering  the  entire  ground,  it 
was  the  right  of  the  accused  to  insist  upon  their  being  sub- 
mitted to  the  jury/'  It  becomes  necessary,  therefore,  for 
us  to  inquire  whether  or  not  the  substance  of  these  in- 
structions was  given  by  the  court  upon  its  own  motion. 
The  instructions  given  bearing  upon  this  feature  of  the  case 
are  numbers  seven  and  seven  and  a  half,  which  are  as 
follows : 

7.  "  You  are  instructed  that  voluntary  drunkenness  is 
no  excuse  or  justification  for  a  crime  committed  under  its 
influence.  Still,  if  in  this  case  you  believe  from  the  evi- 
dence that  at  the  time  of  the  firing  of  the  fatal  shot  which 
caused  the  death  of  Warren  Long,  if  you  first  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defend- 
ant fired  the  fatal  shot,  and  that  he  was  at  that  time  in- 
toxicated, it  would  be  a  proper  circumstance  for  the  jury 
to  consider  in  determining  the  question  as  to  whether  or 
not  the  defendant  at  that  time  was  capable  of  premedita- 
tion or  deliberation,  as  defined  in  these  instructions;  and 
if,  from  the  testimony  before  you,  you  should  be  satisfied  that, 
before  and  at  the  time  the  defendant  struck  the  fatal  blow, 
he  was  so  deeply  intoxicated  by  spirituous  liquors  as  to  be 
incapable  of  forming  in  his  mind  a  purpose  to  kill  and  to 
deliberately  and  premeditated ly  do  the  act,  then  such  kill- 
ing under  such  a  state  of  intoxication  could  not  be  murder 
in  the  first  degree,  and  it  would  be  the  duty  of  the  jury  to 
find  him  not  guilty  of  that  degree  of  the  crime.  But  you 
are  further  instructed  that  the  fact,  if  proven  by  the  evi- 
dence, that  the  defendant,  at  the  time  of  the  striking  of  the 
fatal  blow,  was  intoxicated,  it  would  not  be  proper  for  your 
consideration  in  determining  the  question  of  his  guilt  or 
innocence  of  murder  in  the  second  degree  or  manslaughter." 

7 J.  *' You  are  instructed  that,  on  the  question  of  the 
intoxication  of  the  defendant  at  the  time  of  the  alleged 
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killing,  if  you  find  from  the  evidence  he  was  intoxicafed, 
you  must  be  satisfied  beyond  a  reasonable  doubt  that  such 
intoxication  did  not  incapacitate  him  from  forming  a  delib- 
erate pur|>ose  to  kill  the  deceased,  and  if  you  have  any 
reasonable  doubt  on  this  question,  you  must  give  the  pris- 
oner the  benefit  of  such  doubt,  and  find  him  not  guilty  of 
murder  in  the  first  degree." 

Without  stopping  to  discuss  these  instructions  at  length, 
we  must  say,  generally,  that  we  cannot  see  but  that  they 
were  sufficient.  They  submitted  to  the  jury — Fhst,  the 
question  as  to  the  intoxication  of  plaintiff  in  error;  and 
Second,  that  if  they  found  that  he  was  intoxicated,  then 
they  should  be  satisfied  beyond  a  reasonable  doubt  that 
such  intoxication  did  not  incapacitate  him  from  forming 
the  deliberate  purpose  to  kill,  before  they  could  find  him 
guilty  of  murder  in  the  first  degree.  This,  we  think,  cor- 
rectly stated  the  law. 

In  the  examination  of  the  witness  Brictell,  and  others, 
sworn  on  behalf  of  the  state,  it  was  shown  that  they  were 
present  at  the  time  of  the  killing,  or  immediately  there- 
after, and  that  they  stood  by  while  plaintiff  in  error  walked 
away  holding  the  gun  in  his  hand.  The  question  was  then 
asked  whether  the  witness,  tried  to  overtake  and  sir  rest 
him,  or  anything  of  that  kind.  His  answer  was,  *'No, 
sir."  lie  was  then  asked,  "Why  not?"  To  this  question 
plaintiff  in  error  objected  as  incompetent,  immaterial,  and 
irrelevant,  which  objection  was  overruled  and  exception 
noted,  when  the  witness  answered,  **I  did  not  think  it  safe  to 
follow  him."  Plaintiff  in  error  then  moved  to  strike  out  this 
answer,  assigning  the  same  reasons  assigned  in  his  objec- 
tion, with  the  additional  one  that  it  was  only  to  the  preju- 
dice of  the  prisoner.  The  motion  was  overruled,  and  the 
answer  allowed  to  stand.  In  this  we  think  the  court  erred. 
It  was  entirely  proper  for  the  witness  to  testify  to  the 
actions,  conduct,  and  appearance  of  plaintiff  in  error  at,  and 
immediately  after,  the  shooting.     It  was  competent  and 
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proper  that  the  jury  should  know  just  what  occurred,  the 
manner  of  the  occurrence,  and  of  the  circumstances  sur- 
rounding the  transaction,  but  not  proper  that  the  opinion 
of  the  witness  should  be  given  as  to  whether  it  was  safe 
to  follow  plaintiff  in  error,  for  the  purpose  of  making  his 
arrest.  Of  that  the  jury  were  as  good  judges  as  the  wit- 
ness, even  though  it  had  been  a  proper  inquiry. 

In  the  examination  of  Sherman  Wilson,  a  witness  on 
the  part  of  the  state,  it  was  shown  that  plaintiff  in  error 
was  at  the  hotel  kept  by  one  Vizard  a  short  time  prior 
to  the  shooting;  that  some  difficulty  occurred  there,  when 
Vizard  knocked  plaintiff  in  error  down  and  kicked  him, 
whereupon  the  by-standers  interfered  and  separated  the 
parties,  when  plaintiff,  in  error  went  away,  in  company 
with  the  witness.  The  witness  was  then  asked  to  state 
what  plaintiff  in  error  said  whil^  walking  down  the  street, 
and  over  the  objection  of  plaintiff  in  error  he  was  permit- 
ted to  testify  that,  ^'plaintiff  in  error  was  talking  about 
going  back  in  the  morning,  and  he  wanted  to  go  back 
then  and  settle  with  Vizard,  and  we  would  not  let  him." 
The  question  was  asked,  "  What  did  he  say  to  you  about 
getting  a  gun,  while  walking  down  the  street?"  Over 
the  objection  of  plaintiff  in  error,  he  was  permitted  to 
answer  that,  ^^  He  kept  talking  about  going  back  in  the 
morning  and  settling  with  Vizard,  and  he  asked  me  if  I 
had  a  gun." 

Q.     Who  asked  you  ? 

A.     Carr. 

Q.     What  did  you  tell  him? 

A.  I  told  him  I  sold  it;  then  he  asked  me  if  Sam. 
Davis  had  a  gun,  and  I  told  him  no.  He  said  he  had  one 
down  at  the  office.  He  said  he  would  see  him  inside  of 
twenty-four  hours  and  do  him  up. 

Q.     Where  was  this  conversation  ? 

A.     On  the  other  side  of  the  depot* 

Q.     Who  is  Sam.  Davis? 
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A.     He  runs  a  drug  store. 

Q.     You  told  him  you  did  not  think  he  had  one? 

A.     Yes,  sir. 

Q.     Wliere  did  he  say  his  gun  was? 

A.     Down  in  the  office. 

Q.  Did  he  make  any  threats^  at  that  time,  as  to  what 
he  would  do? 

A.  That  is  .about  the  last  words  he  said,  he  said  he 
had  a  gun  down  at  the  office,  and  I  left  him. 

It  is  insisted  that  proof  of  the  threats  against  Vizard  or 
any  other  person,  except  deceased,  should  not  have  been 
received.  This  testimony  might  perhaps  have  been  com- 
petent, if  introduced  on  the  part  of  plaintiff  in  error,  for 
the  purpose  of  showing  his  condition  prior  to  the  killing, 
but  we  know  of  no  rule  which  would  permit  the  state  to 
prove  threats  against  persons  other  tlian  the  deceased,  for 
the  purpose,  either  of  proving  an  intention  to  kill  deceased, 
deliberation,  premeditation,  or  malice.  People  v,  £ezy, 
67  Cal.,  228.     Clarke  v.  The  State,  78  Ala.,  474. 

It  is  shown  by  the  bill  of  exceptions  that  an  assistant 
attorney  was  employed  to  aid  in  the  prosecution.  After 
the  testimony  had  been  closed,  the  county  attorney  opened 
the  argument  to  the  jury.  After  he  had  finished,  counsel 
for  plaintiff  in  error  stated  that  they  did  not  desire  to  reply 
to  the  opening  argument  made  by  the  prosecuting  attorney, 
and  requested  that  the  jury  be  then  instructed  and  sent  out 
to  deliberate  upon  their  verdict.  This  request  was  over- 
ruled, and  the  assistant  oounsel  was  permitted  to  follow 
the  county  attorney  in  the  argument  of  the  case  for  the 
state,  over  the  objection  of  plaintiff  in  error.  At  this  time 
the  assistant  oounsel  arose  and  said,  in  the  presence  and 
hearing  of  the  jury :  '^  An  attorney,  defending  a  man  on 
trial  for  his  life,  that  sits  down  silent  and  dumbly  I  God 
grant  that  I  may  never  be  defended  by  such  counsel  as 
that  I" 

Objection  was  made  to  his  language. 
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The  court  then  said  to  the  jury:  *^ Gentlemen  of  the 
jury,  this  little  side  show  of  the  attorneys  is  not  for  your 
consideration,  and  you  shall  not  consider  it,  or  in  any  way 
allow  it  to  influence  your  deliberations/' 

Section  478  of  the  criminal  code  provides  that,  "  *  * 
*  *  *  When  the  evidence  is  concluded,  unless  the  case 
is  submitted  without  argument,  the  counsel  for  the  state 
shall  commence,  the  defendant  or  his  counsel  follow,  and 
the  counsel  for  the  state  conclude  the  argument  to  the 
jury." 

The  fii*st  question  presented  by  this  record  is,  as  to  the 
right  of  the  assistant  counsel  for  the  state  to  close  the  ar- 
gument, no  argument  having  been  made  by  counsel  for 
plaintiff  in  error.  In  support  of  the  position  of  plaintiff^ 
in  error,  that  the  argument  should  have  been  closed  upon 
the  termination  of  the  presentation  of  the  case  by  the 
county  attorney,  we  are  cited  to  Borden  v.  Briscoe,  86  Mich., 
255.  We  think  the  case  cited  cannot  be  held  to  be  author- 
ity either  way,  in  this  case.  It  was  a  civil  action,  and^ 
as  in  this  case,  counsel  for  defense  declined  to  discuss  the 
case  to  the  jury,  and  the  trial  court  held  the  argument  at 
an  end.  The  decision  of  the  trial  court  was  aJBSrmed,  but 
Judge  Campbell,  in  writing  the  opinion,  intimates  that  &» 
junior  counsel  are  generally  required  to  open  the  argument 
of  the  cause  to  the  jury,  counsel  for  the  defendant,  finding 
the  argument  not  as  forcible  as  the  closing  argument  may 
be,  might  cut  off  a  reply  and  prevent  the  whole  case  from 
being  thoroughly  presented  to  the  jury.  He  says :  "  Wie 
cannot  think  there  is  any  absolute  right  in  a  defendant  to 
produce  such  a  result.  Every  court  is  bound,  in  fairness, 
to  prevent  such  abuses.  But  inasmuch  as  the  propriety 
of  interference  must  depend  upon  circumstances,  we  think 
the  matter  comes  within  those  discretionary  rules  which 
must,  unless  in  extreme  cases,  leave  the  trial  judge  to  de- 
termine the  course  of  procedure." 

We  think  the  case  cited  cannot  be  treated  as  authority 
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in  this  case,  for  the  reason  that  the  conditions  are  not  the 
same.  In  this  state  the  public  prosecutor  is  selected  by 
the  people  of  the  county,  with  direct  reference  to  his  fit- 
ness for  the  office  upon  which  he  is  called  to  enter,  and 
his  ability  to  discharge  the  duties  imposed  by  it.  He  is 
the  representative  of  the  state,  chosen  for  that  purpose,  in 
most  instances  before  the  commission  of  the  crime  for 
which  he  is  called  to  prosecute.  After  quite  as  careful  an 
examination  of  the  books  within  our  reach  as  the  time  at 
our  disposal  would  permit,  we  are  unable  to  find  a  case  in 
point  or  a  discussion  of  the  subject  by  a  text  writer.  It  is 
the  opinion  of  the  writer  that,  upon  the  termination  of  the 
opening  argument  by  the  state's  counsel,  the  attorneys  for 
the  defense  might  proceed  with  the  argument  or  not,  as 
they  saw  proper.  Failing  to  do  so,  there  would  be  noth- 
ing to  which  a  reply  could  be  made  by  the  closing  argu- 
ment, and  therefore  no  such  argument  was  necessary;  but 
that  question  will  not  be  decided  without  the  benefit  of 
argument  thereon. 

The  language  attributed  to  the  assistant  prosecutor, 
uttered  in  the  presence  of  the  jury,  cannot  be  excused,  and 
should  not  have  been  permitted,  or,  if  permitted,  should 
have  been  promptly  counteracted  by  the  court. 

In  the  brief  of  counsel  for  plaintiff  in  error,  after  the 
quotation  of  the  language  from  the  bill  of  exceptions, 
occurs  the  following:  ^'And  the  immense  audience  gath- 
ered in  the  court  room  cheered  him  to  the  echo."  This  is 
perhaps  more  of  a  rhetorical  flourish  on  the  part  of  the 
writer  of  the  brief,  than  a  candid  statement  of  a  fact.  It 
does  not  appear  in  the  bill  of  exceptions,  and  therefore  is 
not  of  record.  We  cannot  believe  but  that  by  this  remark 
unintended  injustice  is  done  to  the  learned  judge  before 
whom  the  case  was  tried.  It  cannot  be  believed  that,  in 
this  advanced  age  of  our  jurisprudence,  ahy  court  could  be 
found  who  would  permit  such  conduct,  without  visiting 
the  severest  penalty  of  the  law  upon  the  parties  indulging 
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in  such  actions.  It  matters  not  how  guilty  a  defendant 
may  be  of  crime,  our  constitution  and  laws  guarantee  to 
him  a  fair  trial.  Such  cannot  be  had  in  the  face  of  an 
audience  who,  by  any  act,  express  their  approval  or  dis- 
approval of  anything  said  or  done  upon  the  trial. 

It  is  insisted  that  the  evidence  does  not  warrant  a  con- 
viction for  murder  in  the  first  degree.  As  the  -csLUse  must 
be  retried,  we  deem  it  inexpedient  to  express  any  opinion 
upon  this  subject,  as  the  evidence  upon  a  subsequent  trial 
may  differ  in  many  respects  from  that  submitted  upon  the 
trial  already  had. 

For  the  reasons  hereinbefore  stated,  the  judgment  of  the 
district  court  must  be  reversed,  and  the  cause  remanded 
for  further  proceedings,  which  is  done. 

Reveksed  and  remanded. 

The  other  judges  concur. 


The  County  op  Boone,  plaintiff  in  error,  v. 
James  S.  Armstrong  and  W.  M,  Robertson, 
defendants  in  error. 

Counties:  claim  fob  sebvices  of  attobney  in  dsfendikg 
INDIGENT  PBisoNBB.  The  certificate  of  the  jndge  of  the  dis- 
trict court,  that  a  claim  lor  compensation  to  counsel  appointed 
hy  such  court  to  conduct  the  defense  of  a  person  charged  with 
felony,  has  "  been  examined  and  allowed  by  the  court,"  is  not 
conclusive  upon  the  county  oommisiiionerB  as  to  the  amount 
which  should  be  allowed  for  such  services.  It  is  prima  fade 
evidence  that  the  amount  allowed  by  the  district  court  is  correct, 
but  the  county  board  has  the  right  to  re-examine  the  account 
and  allow  so  much  as  they  may  think  just. 

Error  to  the  district  court  for  Boone  county.     Tried 
below  before  Tiffany,  J. 
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J.  A,  Price,  for  plaintiff  in  error. 

James  S,  Armstrong  aud  W.  M.  Robertson^  'pro  se. 

Reese,  Ch.  J. 

By  the  record  in  this  case  it  appears  that,  in  the  year 
1887,  one  Ed.  Carr  was  indicted  by  the  grand  jury  of 
Boone  county  for  the  murder  of  Warren  Long,  and  that, 
upon  arraignment  in  court,  he  was  unable  to  procure  coun- 
sel to  conduct  his  defense,  whereupon  the  court  appointed 
defendants  in  error  as  such  counsel.  After  the  trial,  the 
hill  for  services  was  presented  to  the  judge  of  the  district 
court,  the  amount  charged  being  $500,  upon  which  was 
endorsed,  ^'  6,  28,  '87,  examined  and  approved  and  al- 
lowed to  the  amount  of  $400.  F.  B.  Tiffany,  Judge.'' 
This  bill  was  then  filed  in  the  oflSce  of  the  county  commis- 
sioners for  allowance  against  the  county.  The  county 
board  took  the  matter  under  consideration,  and  it  is  shown 
by  the  record  that  said  bill  was  "  by  them  duly  examined, 
and  on  consideration  thereof  was,  on  motion,  cut  down  to 
$300,  and  was  then  approved  and  allowed  for  that 
amount."  From  this  action  of  the  county  board,  defend- 
ants in  error  appealed  to  the  district  court,  and  the  cause 
was  there  submitted  upon  the  following  stipulation,  to-wit: 
"  In  the  district  court  of  Boone  county,  Nebraska.  In  the 
matter  of  James  S.  Armstrong  and  W.  M.  Robertson's 
appeal  from  the  allowance  of  the  county  commissioners. 
It  is  hereby  agreed  and  stipulated  by  and  between  the 
undei'slgned  that  said  matter  is  submitted  upon  the  follow- 
ing i>roposition  of  law,  to-wit:  Have  the  county  commis- 
sioners the  power  to  say  what  shall  be  allowed  the  appel- 
lants, or  is  the  allowance  of  the  district  judge  final  in  said 
matter?" 

Upon  a  hearing  of  the  cause  in  the  district  court,  the 
finding  was  in  favor  of  defendants  in  error,  and  judgment 
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was  rendered  for  the  sum  of  $400,  from  which  the  county 
prosecutes  error  to  this  court. 

Upon  this  question  it  is  the  opinion  of  the  writer  that 
the  action  of  the  district  judge  in  fixing  the  compensation 
which  counsel  should  be  allowed  was  final. 

Sec,  437  of  the  criminal  code  is  as   follows:     "The 
court  before  whom  any  person  shall  be  indicted  for  any 
offense  which  is  capital,  or  punishable  by  imprisonment  in 
the  penitentiary,  is  hereby  authorized  and  required  to  as- 
sign  to   such   person  counsel,  not  exceeding  two,  if  the 
prisoner  has  not  the  ability  to  procure  counsel,  and  they 
shall  have  full  access  to  the  prisoner,  at  all  reasonable 
hours;  and  it  shall  not  be  lawful  for  the  county  clerk  or 
county  commissioners  of  any  county  in  this  state  to  allow 
an  account  (bill)  or  claim  hereafter  presented  by  an  at- 
torney or  counselor  at   law  for  services  provided  under 
the  provisions  of  this  section,  until  said  account,  bill,  or 
claim  shall  have  been  examine<l  and  allowed  by  the  court 
before  whom  said  trial  is  had,  and  the  amount  so  allowed 
for  such  services  certified  by  said  court;    Providedy  No 
such  account,  bill,  or  claim  shall,  in   any  case  except  in 
cases  of  homicide,  exceed  $100."     By  this  it  would  seem 
that  it  is  the  province  of  the  district  court  to  "examine 
and  allow''  the  account  or  bill  for  such  services,  but  the 
same  shall  be  audited  by  the  county  board.     This  is  evi- 
dently upon   the   theory  that  the  judge   of  the   district 
court,  having  heard  the  cause  tried,  and  having  a  full  un- 
derstanding of  the  character  and  value  of  the  services  ren- 
dered, would  be  more  capable  of  rendering  a  just  decision 
as  to  what  the  amount  should  be.     This  view,  it  is  in- 
sisted, would  in  effect  destroy  the  right  of  appeal  given  by 
law  to  a  tax-payer  of  the  county.     That  it  takes  away  the 
right  of  the  county  commissioners  to  examine  and  settle 
all  accounts  against  the  county,  which  is  provided  for  in 
subdivision  5  of  section  23  of  chapter  18,  Compiled  Stat- 
utes of  1887.     That  it  destroys  or  takes  away  the  right  of 
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the  county  to  a  jury  trial,  as  provided  for  in  section  6  of 
article  1  of  the  constitution,  and  that  it  is  in  conflict  with 
section  20  of  chapter  7  of  the  Compiled  Statutes  of  1887, 
which  provides  for  the  allowance  by  the  county  commis- 
sioners of  compensation  to  assistant  county  attorneys  em- 
ployed in  the  trial  of  a  person  charged  with  the  crime  of 
felony.  This  view  is,  in  part,  adopted  by  my  associates, 
and  it  is  held  by  them  that  the  certificate  of  the  district 
<x>urt,  showing  his  examination  and  allowance  of  a  bill  for 
services  rendered,  is  prima  facte  evidence,  only,  of  the  cor- 
rectness of  the  claim.  And  while  such  certificate  should 
be  entitled  to  great  weight  in  examination  of  the  claim  by 
the  county  board,  yet  it  is  not  conclusive.  Such,  therefore, 
will' be  the  decision  of  this  court. 

The  judgment  of  the  district  court  is  reversed,  and  the 
•cause  remanded  for  further  proceedings  in  accordance  with 
Jaw. 

Reversed  and  remanded. 
The  other  judges  concur. 


D.  S.  Bartlktt  and  H.  Thurston,  plaintiffs  in 
error,  v.  Moses  Cheesbrouqh,  defendant  in 
error. 

1.  Parent  and  Child:  salb.  A  son  engaged  in  the  mercantile 
bnsinesB,  and  being  heavily  indebted,  sold  his  entire  stock  of 
goods  to  his  father  for  debts  alleged  to  be  doe  to  snch  father. 
Heldf  That  it  devolved  on  the  father  to  prove  the  actual  con- 
sideration paid,  and  the  bona  fides  of  the  transaction. 


:    :    BONA  FIDES.     Transactions  between  relatives, 

by  reason  of  which  strangers  who  have  sold  goods  to  some  of  such 
relatives  will  be  deprived  of  payment  therefor,  will  be  scrutinized 
very  closely,  and  the  good  faith  of  the  same  must  be  clearly 
established. 
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Error  to  the  district  court  for  Valley  county.  Tried 
below  before  Tiffany,  J. 

Thomas  L,  Redlon,  E.  M.  Coffin^  E.  J.  Clements^  and 
Z).  B.  JenckSy  for  plaintiff  in  error. 

A.  M,  RobbinSy  for  defendant  in  error. 

Maxwell,  J. 

Moses  Cheesbrougb,  the  defendant  in  error,  is  the 
father  of  one  Elton  Cheesbrough,  who,  in  the  mouth  of 
May,  1884,  was  engaged  in  the  mercantile  business  at 
Ord,  in  Valley  county.  On  the  26th  day  of  May,  1884, 
Elton  Cheesbrough  made  a  bill  of  sale  to  the  defendant 
in  error  of  "all  the  goods,  wares,  and  merchandise  set 
forth  and  listed  in  the  inventory,"  which  is  attached  to  the 
petition,  the  consideration  expressed  being  the  sum  of 
$2,521.93.  The  defendant  in  error  thereupon  took  jx)8- 
session  of  the  goods,  and  a  few  days  thereafter  certain 
creditors  of  Elton  Cheesbrough  caused  attachments  to 
be  issued  and  levied  on  the  goods  in  question.  The  de- 
fendant in  error  thereupon  recovered  the  possession  of  the 
goods  by  proceedings  in  replevin,  and  on  the  trial  the  jury 
returned  a  verdict  in  his  favor,  and  judgment  was  entered 
thereon. 

The  question  presented  to  the  trial  court,  and  to  this 
court,  is  the  bona  fides  of  the  sale  from  Elton  Chees- 
brough to  his  father.  The  nature  of  Elton  Chee^ 
brough's  business,  and  the  amount  of  his  debts,  may  be 
gathered  from  the  first  portion  of  his  cross-examination, 
wliich  is  as  follows: 

Q.  Wiiere  did  you  reside  before  you  went  into  the 
mercantile  business  in  the  store — just  before? 

A.  I  came  off  the  railroad  here.  I  had  been  working 
between  St.  Paul  and  North  Loup. 

Q.  About  what  time  was  it  that  you  entered  into  this 
business? 
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A.  I  think  the  first  goods  I  sold  in  Ord  was  peanuts 
and  cider,  ice  cream  and  lemonade,  on  the  4th  day  of 
July. 

Q.  What  is  the  date  of  your  commencing  merchan- 
dising in  this  store,  that  you  claim  you  have  sold  the 
goods  out  of? 

A.  I  didn't  commence  my  business  in  this  town  in 
that  store. 

Q.     When  did  you  commence  selling  goods  in  Ord? 

A.     I  told  you. 

Q.     When  was  it? 

A.     The  4th  day  of  July,  I  think  it  was  in  '82. 

Q.     What  did  your  stock  consist  of  then? 

A.     It  was  not  a  very  heavy  stock. 

Q.     What  was  it? 

A.     Only  a  barrel  of  sour  cider. 

Q.  When  did  you  buy  your  first  stock  of  dry  goods 
and  groceries? 

A.     I  didn't  buy  goods  first. 

Q.  I  asked  you  when  you  did  buy  them  ?  You  can 
answer  it  if  you  want  to. 

A.  I  bought  the  first  bill  of  groceries  along  about  the 
15th  of  July,  '82. 

Q.  Now,  then,  when  did  you  buy  your  first  bill  of 
dry  goods? 

A.     I  could  not  state  the  exact  date  from  memory. 

Q.  As  near  as  you  can.  I  am  not  asking  for  the 
exact  date;  about  what  time,  what  year,  and  what  month^ 
as  near  as  you  can  tell? 

A.  It  was  somewheres  towards  the  spring  or  in  the 
spring  of  '83.     I  could  not  tell  the  exact  date. 

Q.  When  was  the  first  time  Moses  Cheesbrough  pro- 
posed to  buy  you  out,  buy  these  goods  of  you  ? 

A.  It  was  somewheres  in  the  neighborhood  of  from  six 
to  ten  days  before  the  sale  was  made. 

Q.     Do  you  remember  the  date  of  the  sale? 
49 
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A.     It  was  May  26th,  '84. 

Q.     Who  first  proposed  the  sale,  you  or  the  old  man  ? 

A.     The  old  gentleman. 

Q.  What  did  he  say  was  the  reason  he  wanted  to  buy 
you  out? 

A.  He  said  he  had  let  me  have  money  and  property  at 
different  times,  I  owed  him ;  he  understood  I  was  very 
hard  up ;  he  thought  I  ought  to  pay  him  in  preference  to 
anybody  else. 

Q.  What  did  you  tell  him  then  about  being  hard  up? 
Did  you  tell  him  anything  about  it  ? 

A.     Yes,  sir. 

Q.     What  did  you  tell  him  ? 

A.     I  told  him  I  was. 

Q.  How  much  did  you  owe  at  that  time,  as  near  as 
you  can  tell ;  of  course  not  to  the  dollar,  the  whole  in- 
debtedness? 

A.  I  think  it  was  somewhere  in  the  neighborhood  of 
from  $4,500  to  $5,000. 

Q.  Did  you  tell  him  about  how  much  you  owed  at 
that  time  ?    Somewhere  about  as  you  have  told  me  ? 

A.     I  don't  remember  now  whether  I  did  or  not 

He  was  unable  to  state  the  amount  of  capital  that  he 
put  into  the  business.  The  claims  of  the  attaching  creditors 
are  for  goods  sold  to  him  to  carry  on  his  business,  which 
goods  he  alleges  he  sold  to  his  father,  the  principal  object 
being,  as  he  alleges,  to  pay  a  certain  indebtedness.  In  proof 
of  this,  a  note  was  introduced  in  evidence,  of  which  the 
following  is  a  copy : 

"  Kent,  Wheeler  Co.,  Neb.,  Feb.  6, 1879. 

"  I  promise  to  pay  Moses  Cheesbrough,  for  value  re- 
ceived, the  sum  of  $688  and  interest  at  (7)  per  cent,  one 

year  from  date. 

"  Eltin  D.  Cheesbrough." 

The  proof  as  to  the  original  consideration  of  this  note 
is  of  a  very  unsatisfactory  character.     It  is  stated  that. 
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about  the  year  1872,  the  defendant  in  error  relinquished  a 
claim  on  40  acres  of  land,  for  which  the  son  promised  to 
pay  him  $250.  As  to  the  actual  value,  if  anything,  of 
this  claim,  there  is  no  proof  whatever.  There  is  also  some 
proof  as  to  the  sale  by  the  father  to  the  son  of  a  few  cows,  a 
considerable  time  before  the  note  was  given,  and  also  some 
other  property,  the  character  of  which,  and  amount  of  the 
prices  agreed  to  be  paid,  are  not  very  definite.  In  addition 
to  this  note,  the  defendant  in  error  let  the  son  have  a  county 
order  for  $104)  and  a  note  for  $225,  to  enable  the  son  to 
purchase  two  lots  in  the  town  of  Ord.  We  find  no  proof 
in  the  record  tending  to  show  the  value  of  the  county 
order  or  of  the  note  in  question.  In  addition  to  these, 
the  defendant  in  error  claims  to  have  assumed  a  debt  due 
from  Eltin  Cheesbrough  tc  Oscar  Cheesbrough,  a  brother 
of  Eltin,  for  the  sum  of  $500,  It  will  thus  be  seen  that, 
without  computing  interest,  these  claims  at  their  face 
value  amount  to  $1,517,  for  which,  with  interest  added, 
the  defendant  in  error  obtained  a  stock  of  goods  from  his 
son  of  about  the  value  of  $2,600,  leaving  debts  owing  to 
the  persons  who  had  sold  goods  to  such  son  in  a  very  large 
amount,  the  exact  sum  not  being  shown  by  the  record,  of 
which  debts  the  defendant  in  error  had  full  notice  before  the 
alleged  purchase  of  said  goods.  Under  these  circumstances 
it  devolved  on  the  defendant  in  error  clearly  to  estab- 
lish the  good  faith  of  the  transaction,  and  the  actual  exist- 
■ence  of  the  several  items  of  the  alleged  debt  owing  by  the 
sou  to  him.  These  facts  we  think  he  has  failed  to  prove. 
Transactions  between  relatives,  by  reason  of  which  such 
relatives  derive  an  advantage  from  credit  obtained  from 
strangers,  will  be  scrutinized  very  closely,  and  the  b<ma 
Jides  of  such  transactions  must  be  clearly  established.  The 
only  portion  of  the  money  furnished  by  the  defendant  in 
error  to  the  son,  to  conduct  the  business,  was  the  $500  ob- 
tained from  Oscar  Cheesbrough,  and  perhaps  the  sums  con- 
tributed in  payment  of  the  lots.    The  equities  of  the  cred- 
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itors,  therefore,  as  to  all  sums  in  excess  of  these  amounts^ 
seem  to  be  superior  to  those  of  the  defendant  in  error. 

El  tin  Cheesbrough  was  permitted,  against  the  objection 
of  the  plaintiffs  herein,  to  testify  to  certain  payments  made 
by  him  to  certain  of  his  creditors.  Such  proof  is  proper 
on  cross-examination,  but  should  not  be  admitted  as  evi- 
dence in  chief  in  favor  of  a  party,  without  a  complete  ex- 
hibit of  his  business  during  the  period  involved  in  the 
transactions.  That  is,  a  party  cannot  prove  his  mode  of 
conducting  business  by  isolated  facts. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  bemanded. 

The  other  judges  concur. 
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Jefferson  H.  Foxworthy,  plaintiff  in  error,  v. 
City  of  Hastings,  defendant  in  error. 

Limitation  of  Actions:    cities  of  skcoK'd  class.    The  genera] 
provisions  of  the  code,  limitiDg  the  time  in  which  actions  may 
be  broaght,  applies  to  cities  of  the  second  class  havins  more 
53  75s|  than  five  thousand  inhabitants,  etc,  and  an  action  against  such 

1  23  773  a  city  for  negligence,  by  reason  of  which  a  party  has  sustained 

I  fm  3081  injury,  will  lie  against  it  if  brought  within  the  time  thus  lim- 

I  62   328  ited,  notwithstanding  aproviRion  in  the  act  creating  sach  cities, 

that  the  action  shall  be  brought  within  six  months. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Morris,  J. 

/.  B.  Webster  and  DUworth  &  .Smith,  for  plaintiff  in 
error,  cited  :,  Holmberg  v.  Hauck,  16  Neb.,  339.  MiUer 
V.  Hurford,  11  Id.,  381.  Ex  parte  Tliomason,  16  Id,, 
239.     Ives  V.  Norris,  18  Id.,  254. 
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C,  F.  Morey  and  O.  W.  TibbittSy  for  defendant  in  error, 
■cited:  Turner  v.  AlthauSj  6  Neb.,  54.  Holmberg  v. 
Hauck,  16  Id.,  338.  2  Dillon  Mun.  Corp.,  Sec.  786. 
Buchlin  v.  Ford,  5  Barb.,  393.  Feople  v.  Oilberi^  18 
Johns.,  227. 

Maxwell,  J. 

The  plaintiff,  in  his  petition,  after  alleging  the  incorpo- 
ration of  the  city  of  Hastings,  says  that :  ^'  On  said  2l8t 
-day  of  January,  1886,  there  was  in  said  city  a  street 
named  Second  street,  along  and  south  of  block  four  of 
Moore's  addition,  and  along  the  north  side  of  said  street 
was  a  sidewalk,  which  said  street  and  sidewalk  was  and 
still  is  a  public  way,  under  the  jurisdiction  and  control  of 
said  city,  and  open  to  the  public  for  passage.  Long  prior 
to  January  21st,  and  from  about  the  first  day  of  January, 
A.D.  1886,  the  defendant  n^ligently  and  carelessly  allowed 
ice  and  snow  to  accumulate  on  the  said  sidewalk,  and  there 
to  remain,  whereby  said  walk  became  and  was  slippery, 
dangerous,  and  unsafe  for  passage,  as  defendant  well  knew. 
On  said  21st  day  of  January,  1886,  the  plaintiff,  in  the 
night  time,  having  no  knowledge  or  notice  of  such  danger- 
ous condition  of  said  sidewalk,  attempted  to  pass  along 
such  walk,  and  stepped  upon  such  slippery  accumulations 
of  snow  and  ice,  and  thereby,  without  any  fault  or  negli- 
gence on  his  part,  was  caused  to  fall  violently  down  upon 
such  snow  and  ice,  and  thereby  received  grievous  injury 
of  his  hip,  thigh  joint,  and  sciatic  nerve,  and  also  suffered 
great  injury  of  his  liver  and  internal  organs  of  his  body, 
of  which  he  immediately  became  grievously  sick,  and 
came  near  to  death,  and  remained  sick  and  confined  to  his 
bed  and  house  for  more  than  ten  weeks,  and  was  wholly 
incapacitated,  mentally  and  physically,  to  do  any  business, 
or  transact  any  affairs  until  the  first  day  of  May  tliereaftcr, 
and  then  was,  and  yet  is,  greatly  impaired  in  health  and 
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vigor  of  body,  and  is  permanently  lamed  and  injured,  and 
has  been  caused  great  pain  and  expense  and  loss  of  time, 
to  the  damage  of  the  plaintiff  in  the  sum  of  $20,000. 
And  thereafter,  and  within  three  months  after  he  recovered 
his  mental  faculties,  so  as  to  be  able  to  give  attention  to 
the  cause  and  nature  of  his  injury,  and  on  the  28th  day  of 
July,  1886,  the  plaintiff  made  a  sworn  statement,  giving 
his  name  in  full,  the  time,  place,  and  circumstances  of  the 
injury  complained  of,  and  the  names  of  the  witnesses 
thereto,  as  fully  as  to  him  known,  which  statement,  sworn 
to  by  the  plaintiff,  and  by  him  subscribed,  he,  on  the  28th 
day  of  July,  1886,  filed  with  the  city  clerk  of  the  defend- 
ant, in  his  office.'^ 

A  copy  of  the  complaint  filed  with  the  city  authorities 
of  Hastings  is  attached  to  the  petition  as  an  exhibit. 

The  defendant,  in  its  answer,  ^^  admits  the  allegations  of 
fact  set  forth  in  the  first  paragraph,  and  the  first  four  lines 
of  the  second  paragraph  of  said  petition,  which  read  as 
follows,  viz.:  'That  the  defendant  is  a  city  of  the  second 
class,  duly  organized  and  incorporated  under  the  laws  of 
the  state  of  Nebraska  for  the  incorporation  of  cities  of  the 
second  class,  and  so  was  on  the  21st  day  of  January,  1886, 
On  said  21st  day  of  January,  1886,  there  was  in  said  city 
a  street  named  Second  street,  along  and  south  of  block 
four,  of  Moore^s  addition,  and  along  the  north  side  of  said 
street  was  a  sidewalk  which  was  and  still  is  a  public  high- 
way, under  the  jurisdiction  and  control  of  said  city,  and 
open  to  the  public  for  passage.^  And  defendant  denies 
each  and  every  other  allegation  in  said  petition.  And  for 
other  and  further  answer  to  said  petition,  defendant  fur- 
ther says,  that  it  is  organized  and  incorporated  under  the 
laws  of  the  state  of  Nebraska,  as  a  city  of  the  second  class, 
having  more  than  five  thousand  and  less  than  twenty-five 
thousand  inhabitants,  and  was  so  organized  on  and  before 
the  said  21st  day  of  January,  1886,  and  that  this  action 
was  brought  on  a  claim  for  damage  and  injury  to  the  per- 
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8on^  sustained,  as  is  alleged  in  said  petition,  by  reason  of 
the  negligence  of  the  defendant,  but  was  not  brought 
within  six  months  from  the  date  of  sustaining  the  said 
damage  and  injury/^ 

A  demurrer  to  the  second  count  of  the  answer  was  over- 
ruled, and  the  plaintiff  electing  to  stand  upon  his  demurrer, 
the  case  was  dismissed. 

The  principal  defense  relied  upon  in  behalf  of  the  city 
is,  that  the  action  was  not  brought  within  six  months  from 
the  time  the  cause  of  the  action  accrued,  as  required  by 
Sec.  84  of  Chap.  14,  Compiled  Statutes,  which  reads  as 
follows:  ^' All  claims  against  the  city  must  be  presented 
in  writing,  with  a  full  account  of  the  items,  verified  by  the 
oath  of  the  claimant  or  his  agent,  that  the  same  is  correct, 
reasonable,  and  just,  and  no  claim  (or  demand)  shall  l)e  au. 
dited  or  allowed  unless  presented  and  verified  as  provided 
for  in  this  section ;  Provided,  No  costs  shall  be  recovered 
against  such  city  in  any  action  brought  against  it  for  any 
unliquidated  claim,  including  claims  for  personal  injury  sus- 
tained by  reason  of  the  negligence  of  such  city,  which  has  not 
been  presented  to  the  city  council  to  be  audited ;  nor  upon 
claims  allowed  in  part,  unless  the  recovery  shall  be  for  a 
greater  sum  than  the  amount  allowed,  with  the  interest 
thereon;  Provided^  further^  Thsit  all  actions  against  such 
city  for  injury  or  damage  to  person  or  property  hereafter 
sustained  by  reason  of  the  negligence  of  such  city,  must  be 
brought  within  six  months  from  the  date  of  sustaining  the 
same;  and  to  maintain  such  action  it  shall  be  necessary 
that  the  party  file  in  the  office  of  the  city  clerk,  within  six 
months  from  the  date  of  the  injury  or  damage  <k)mplained 
of,  a  statement  giving  full  name,  and  the  time,  place,  na- 
ture, and  circumstances  of  the  injury  or  damage  complained 
of,  and  the  name  or  names  of  the  witness  or  witnesses 
thereto." 

It  will  be  observed  that  the  city  claims  to  be  exempt 
from  liability  by  reason  of  a  special  statute  of  limitations. 
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The  attorney  for  the  plaintiff  contends  that  this  special 
limitation  is  unconstitutional  and  void. 

Bee.  19,  Art.  6  of  the  constitution,  provides  that,  ^'AU 
laws  relating  to  courts  shall  be  general  and  of  uniform 
operation,  and  the  organization,  jurisdiction,  powers,  pro- 
ceedings, and  practice  of  all  courts  of  the  same  class  or 
grade,  so  far  as  regulated  by  law,  and  the  force  and  effect 
of  the  proceedings,  judgments,  and  decrees  of  such  courts 
severally,  shall  be  uniform/' 

Sec.  16,  Art.  3,  provides  that,  "The  legislature  shall 
not  pass  local  or  special  laws  in  any  of  the  following  cases, 
that  is  to  say:  For  granting  divorces.  Changing  the 
names  of  persons  or  places.  Laying  out,  opening,  altering, 
and  working  roads  or  highways.  Vacating  roads,  town 
plats,  streets,  alleys,  and  public  grounds.  Locating  or 
changing  county  seats.  Regulating  county  and  township 
offices.  Regulating  the  practice  of  courts  of  justice.  Reg- 
ulating the  jurisdiction  and  duties  of  justices  of  the  peace, 
police  magistrates,  and  constables.  Providing  for  changes 
of  venue  in  civil  and  criminal  cases.  Incorporating  cities, 
towns,  and  villages,  or  changing  or  amending  the  charter 
of  any  town,  city  or  village.  Providing  for  the  election 
of  officers  in  townships,  incorporated  towns,  or  cities. 
Summoning  or  impaneling  grand  or  petit  jurors.  Pro- 
viding for  the  bonding  of  cities,  towns,  precincts,  school 
districts,  or  other  municipalities.  Providing  for  the  man- 
agement of  public  schools.  Regulating  the  interest  on 
money.  The  opening  and  conducting  of  any  election,  or 
designating  the  place  of  voting.  The  sale  or  mortgage  of 
real  estate  belonging  to  minors  or  others  under  disability. 
The  protection  of  game  or  fish.  Chartering  or  licensing 
ferries  or  toll  bridges.  Remitting  fines,  penalties,  or  for- 
feitures. Creating,  increasing,  and  decreasing  fees,  per- 
centage, or  allowances  of  public  officers  during  the  term 
for  which  said  officers  are  elected  or  appointed.  Changing 
the  law  of  descent.     Granting  to  any  corporation,  associa- 
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tion,  or  individoal,  the  right  to  lay  down  railroad  tracks, 
or  amending  existing  charters  for  such  purpose.  Granting 
to  any  corporation,  association,  or  individual,  any  special 
or  exclusive  privileges,  immunity,  or  franchise  whatever. 
In  all  other  cases  where  a  general  law  can  be  made  appli- 
cable no  special  law  shall  be  enacted/' 

Sec.  5  of  the  code  of  civil  procedure  provides  that, 
^'  Civil  actions  can  only  be  commenced  within  the  time 
prescribed  in  this  title,  after  the  cause  of  action  shall  have 
accrued.^' 

The  code  then  enumerates  the  different  classes  of  cases, 
and  requires  actions  to  be  brought  thereon  within  the  time 
limited,  being  from  one  to  ten  years,  and  which,  in  the  case 
of  negligence,  would  be  four  years.  This  limitation  covers 
every  kind  of  a  case,  except  a  domestic  judgment.  Negli- 
gence is  defined  as  '4he  want  of  due  diligence.^'  2  Bouv. 
Law  Diet.,  222. 

In  Blyth  v.  Birmingham  Waterworksy  11  Exch.,  784, 
negligence  is  defined  to  be,  ^'  The  omission  to  do  something 
which  a  reasonable  man,  guided  by  those  considerations 
which  ordinarily  regulate  the  conduct  of  human  affairs, 
would  do,  or  doing  something  which  a  prudent  and  reason- 
able man  would  not  do.''  ParroU  v.  WeUs,  Fargo  &  Co.y 
15  Wall.,  524.     1st  Thompson  on  N^ligence,  42. 

Negligence  is  the  same  offense — want  of  due  diligence — 
whether  the  party  at  fault  is  an  individual,  a  private  cor- 
poration, or  a  municipality.  The  term  negligence  is  neg- 
ative rather  than  positive,  and  implies  the  absence  of  such 
care,  prudence,  and  forethought  as,  under  the  circum- 
stances, duty  required  should  be  given  or  exercised.  Cooley 
on  Torts,  659.  Now,  if  a  city  is  guilty  of  want  of  due  care 
in  the  performance  of  a  duty  imposed  upon  it  by  statute, 
by  reason  of  which  an  individual  sustains  injuries,  its 
liability  would  be  the  same  as  that  of  a  private  corporation, 
or  of  an  individual,  under  like  circumstances;  and  the 
party  who  has  sustained  the  injury  would  be  entitled  to  the 
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same  pecuniary  compensation  as  though  the  n^ligent  act 
complained  of  was  the  fault  of  a  private  corporation  or  an 
individual.  There  is  no  reSison,  therefore,  why  private 
acts  of  limitation  should  be  passed  in  favor  of  any  munici- 
pality. If,  in  the  face  of  tlie  plain  provision  of  our  con- 
stitution prohibiting  special  legislation  for  municipalities, 
such  an  act  could  be  maintained,  then  special  acts  might 
be  passed  to  apply  to  private  corporations  or  to  individ- 
uals, and  the  spectacle  might  be  presented  of  innumerable 
acts  of  limitation  for  the  same  class  of  cases.  This  would 
lead  to  great  confusion.  The  general  provisions  of  the 
C(xle  limiting  the  time  within  which  actions  may  be  brought 
apply  to  all  cases,  and  a  party  who  has  sustained  injury  by 
the  negligence  of  another  cannot  be  debarred  of  the  right 
to  recover  the  damages  sustained  thereby,  if  the  action  is 
brought  within  the  time  designated  in  the  code.  It  would 
be  very  strange  if  a  village,  with  just  sufficient  inhabitants 
and  wealth  to  incorporate,  should  be  liable  for  negligence 
causing  injury,  for  the  full  period  of  four  years,  while  a 
city  of  the  advanced  second  class,  with  a  large  amount  of 
wealth,  should  be  liable  but  six  months. 

Questions,  no  doubt,  will  arise  as  to  the  validity  of  the 
provision  requiring  notice  of  the  names  of  the  witnesses, 
etc.,  to  be  given  to  the  city  council  at  the  time  the  claim 
for  damages  is  filed,  but  that  matter  does  not  proi)crly 
arise  in  this  case.  While  it  is  proper  to  present  the  names 
of  such  witnesses  to  the  city  authorities,  in  order  that  the 
validity  of  the  claim  may  be  investigated,  yet  it  is  believed 
that  the  failure  to  do  so  will  not  defeat  a  recovery,  although 
it  may  aflTect  the  question  of  costs. 

The  chapter  relating  to  cities  of  the  second  class  having 
more  than  five  thousand  inhabitants,  etc.,  confers  and 
defines  the  municipal  powers  of  such  cities.  The  limita- 
tion of  the  time  within  which  an  action  is  to  be  brought 
against  such  municipality,  from  a  failure  to  properly  ex- 
ercise such  powers,  by  reason  of  which  an  individual  has 
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sustained  damages,  does  not  come  within  the  title  of  an  act 
to  create  cities  of  the  second  class,  etc.  The  limitation 
is  a  thing  apart  from  a  grant  or  definition  of  municipal 
powers.  It  relates  to  the  equal  administration  of  justice, 
and  to  the  procedui'e  and  time  within  which  an  action  shall 
be  brought.  It  is  sought  in  this  manner  to  amend  the 
general  statute  relating  to  limitations  of  actions,  and  this, 
too,  without  referring  to  such  statute.  It  is  evident  that 
the  legislature  did  not  intend  to  repeal  the  general  provis- 
ions of  the  code  relating  to  limitations  of  actions,  and  that 
the  provision  referred  to,  which  restricts  the  right  to  bring 
an  action  to  six  months  from  the  time  the  injury  accrued, 
is  void. 

It  is  unnecessary  to  refer  to  the  allegations  of  disability 
of  the  plaintiff,  as  set  forth  in  the  petition.  The  judgment 
of  the  district  court  is  reversed,  and  the  cause  rendanded 
to  the  district  court  for  further  proceedings. 

Reversed  and  bemanded. 

The  other  judges  concur. 


Ferdinand  Rube,  plaintiff  in  error,  v.  William 
Sullivan   and   John   Mauch,  defendants  in 

ERROR. 

1.  United  States  Homestead :    public  road.    Where  a  party 

has  entered  land  nnder  the  homestead  law  of  the  United  States, 
and  made  final  proof,  and  complied  with  the  law  on  his  part  to 
entitle  him  to  a  patent,  he  may  make  a  valid  dedication  of  a 
portion  of  said  land  for  a  public  road,  although  the  patent  has 
not  been  issued. 

2.  Roads:     dedication'.     Ten  years  uninterrupted  use  of  a  pub- 

lic road  will  create  a  presumption  of  dedication,  but  a  much 
shorter  period  will  be  sufficient,  where  the  act  of  the  owner  from 
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which  the  dedication  is  inferred  is  clear  and  nneqniyocal,  and 
accompanied  or  immediately  followed  by  pablic  nse. 

Unless  there  is  some  clear  and  unequivocal 


manifestation  of  an  intention  to  dedicate,  dedication  will  not  be 
presumed  until  after  the  lapse  often  years. 

evidence:    trespass.     A  party  owning  land,  in  fenc- 


ing the  same,  left  a  strip  along  the  section  line,  a  rod  or  more 
in  width,  apparently  for  the  use  of  the  public  for  a  public  road, 
and  it  was  traveled  as  such;  but  there  was  no  proof  of  dedica- 
tion or  an  intention  to  dedicate  any  of  the  land  within  the  en- 
closure, ffeldj  That  without  such  proof  the  jury  would  not  be 
justified  in  finding  that  any  of  the  land  within  the  enclosure 
had  been  dedicated  to  public  use,  and,  therefore,  a  road  over- 
seer who  removed  the  fence  as  an  obstruction  to  the  highway 
would  be  liable  for  the  trespass. 

Eeuror  to  the  district  court  for  Cedar  county.  Tried 
below  before  Barnes,  J. 

Wilbur  F.  Bryant,  Bedford  J5.  Boyd^  and  Thomas  M. 
Franse,  for  plaintiff  in  error,  cited:  Smith  v.  Smith,  34 
Kan.,  301.  Staiev.  O'Laughlin,  19  Id.,  504.  Thomp- 
son Highways,  244.  Harlow  v.  Humiston^  6  Cow.,  189. 
Woodyer  v,  Hadden,  5  Taiint.,  137.  Logansport  v.  Dunn, 
8  Ind.,  378.  ScoU  v.  State,  1  Sneed,  629.  Harding  v. 
Jasper y  14  Cal.,  644.  Talmage  t?.  HuntHng,  29  N.  Y., 
447. 

Ouy  B.  Wilbur^  William  E.  OanU,  and  Gamble  Broth- 
«r«,  for  defendants  in  error,  cited:  Cincinnati  v,  White^Q 
Peters,  431.  Wilder  v.  St.  Paul,  12  Minn.,  116.  Man- 
koto  V.  Warren,  20  Id.,  148.  Jfankaio  v.  WiUard,  13  Id., 
17.  Murray  v.  Butte,  14  Pac.  Eep.,  656.-  Simmons  v. 
Comelly    1  Rhode  Island,  619. 

Maxwell,  J. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendants, to  recover  damages  for  the  removal  of  a  fence 
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from  an  alleged  public  road.  .  The  plaintiff  alleges  in 
bis  petition  that,  ^'he  is,  and  was  at  the  time  hereinafter 
mentioned^  the  owner  in  fee  simple  of  the  following  lands 
and  tenements:  The  south-east  quarter  of  section  ten  in 
township  31  of  range  2  east,  in  said  county  (Cedar),  con- 
taining 160  acres  of  land  according  to  government  survey, 
in  possession  of  said  plaintiff  at  the  time  hereinafter 
named ;  that  the  said  tract  is  inclosed  and  cultivated  lands, 
and  that  a  good  wire,  board,  and  rail  fence  was  built,  with 
good  oak  posts  at  proper  distances  from  each  other,  enclos- 
ing said  lands,  prior  to  the  day  hereinafter  named;  that 
on  the  80th  day  of  November,  a.d.  1881,  the  said  defend- 
ants unlawfully  and  forcibly  broke  and  entered  upon  the 
sjiid  lands  of  plaintiff,  tore  down  the  said  fence  standing 
upon  said  land,  dug  up  the  plaintiff's  ground,  trod  down 
his  grass,  broke  the  plaintiff's  boards,  posts,  wire,  rails, 
and  nails,  rendering  them  unfit  for  use,  and  also  then  and 
there  disturbed  and  have  since  disturbed  the  plaintiff  in 
the  use  and  occupation  of  said  land,  and  have  prevented 
and  do  prevent  him  from  enjoying  the  same,  as  he  other- 
wise would,  to  the  plaintiff's  damage,  $200." 

The  defendants,  in  their  answer,  allege,  ''that  on  the 
30th  day  of  November,  1881,  at  the  time  the  alleged  tres- 
pass was  committed,  as  i^Ueged  in  plaintiff's  petition, 
defendant,  William  Sullivan,  was  the  duly  elected  and 
qualified  overseer  of  roads  in  and  for  road  district  No.  4, 
in  said  Cedar  county,  Neb.,  aforesaid;  that  the  south-east 
quarter  of  section  10,  township  81  north,  and  range  No.  2 
east,  in  Cedar  county,  Nebraska,  is  within  the  boundaries 
of  said  road  district  No.  4  aforesaid;  that  the  fence  alleged 
to  have  been  removed  by  these  defendants  was  situated 
near  the  section  line  between  the  S.  W.  J  of  Sec.  11,  and 
the  S.  E.  i  of  Sec.  10,  T.  31  N.,  R.  2  E.,  which  said  fence 
aforesaid  was  within  the  limits  of  a  public  road  and  high- 
way, which  said  public  road  and  highway  lay  along  the 
section  line  between  the  S.  E.  J  of  Sec.  10,  and  the  S.  W. 
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J  of  Sec.  11,  township  31,  range  2  E.,  and  extended  83 
feet  on  each  side  of  said  section  line,  and  was  an  obstmc- 
tion  to  said  public  road  and  highway;  that  the  defendant, 
Sullivan,  acting  as  overseer  of  roads  within  and  for  said 
road  district  No.  4,  at  the  time  allied  in  plaintiff's  petition, 
did  enter  upon  said  public  road  and  highway,  and  did 
then  and  there  remove  said  obstruction,  to- wit,  said  fence, 
from  said  public  road  and  highway,  and  that  the  defend- 
ant, John  Mauch,  acting  by  authority  and  under  the  direc- 
tion of  said  defendant,  Sullivan,  overseer  of  roads  as 
aforesaid,  did  aid  and  assist  in  the  removal  of  said  obstruc- 
tion from  the  said  public  highway  and  road  as  aforesaid ; 
that  prior  to  entering  upon  said  highway  and  removing 
said  obstruction ,  to- wit,  said  fence,  therefrom,  said  defendant, 
Sullivan,  as  such  overseer  of  roads,  did  give  said  plaintiff 
sixty  days'  notice  in  writing,  i*equiring  said  plaintiff  to  re- 
move said  obstruction,  to- wit,  said  fence,  and  said  plaintiff 
failed  and  neglected  to  remove  the  same." 

On  the  trial  of  the  cause  a  verdict  and  judgment  were 
rendered  in  favor  of  the  defendants. 

The  defendants  claim  the  existence  of  a  highway  by 
dedication  at  the  place  where  the  trespass  is  alleged  to  have 
been  committed.  A  patent  from  the  United  States  to  the 
plaintiff,  issued  in  January,  1878,  was  introduced  in  evi- 
dence, from  which  it  appears  that  the  plaintiff  entered  the 
land  in  dispute  as  a  homestead,  under  the  laws  of  the 
United  States.  There  is  nothing  to  show,  however,  when 
he  settled  upon  the  land  or  made  his  final  proof.  The 
testimony  tends  to  show  that  the  plaintiff  built  the  fence, 
which  was  removed  by  the  defendants,  about  the  year  1871. 
This  fence  was  built  about  one  rod,  more  or  less,  from  the 
section  line,  the  land  thus  left  unenclosed  apparently  being 
designed  as  part  of  a  public  road.  There  seems  to  have 
been  a  considerable  amount  of  travel  along  the  line  as 
early  as  1871,  and  this  continued  until  the  time  of  the 
trial.     There  is  also  testimony  tending  to  show  that  James 
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Sullivan,  a  brother  of  one  of  the  defendants,  owned  the 
land  adjoining  that  of  the  plaintiff,  and  some  two  or  three 
years  before  the  trial  had  fenced  the  same,  leaving  sufficient 
space,  however,  for  one-half  of  a  public  road  between  the 
plaintiff's  land  and  his  own.  The  testimony  tends  to 
show,  and  the  jury  would  be  warranted  in  finding,  that 
that  portion  of  the  plaintiff's  land  not  enclosed  was  designed 
for  the  use  of  the  public,  and  dedicated  by  him  to  that  use. 
Objection  is  made  on  behalf  of  the  plaintiff,  that  the 
power  to  dedicate  did  not  exist  until  he  had  acquired  the 
legal  title  to  the  land.  Undoubtedly  only  the  owner  can 
make  a  valid  dedication;  but  when  a  party  has  made 
final  proof,  and  complied  with  the  litw  in  all  respects,  he 
is  in  fact  the  owner,  although  the  patent  may  not  issue  for 
years  afterwards ;  besides,  the  patent,  when  issued,  pro- 
tects all  his  rights  from  the  date  of  the  original  entry. 
Such  owner,  therefore,  after  making  a  dedication,  will  be 
estopped  to  deny  the  validity  of  his  own  acts.  The  au- 
thorities are  not  entirely  in  accord  as  to  what  length  of 
time  is  necessary  to  create  a  presumption  of  the  dedication 
of  private  property  to  the  use  of  the  public  for  a  street  or 
highway,  for  the  reason,  probably,  that  tlie  presumption 
•does  not  depend  alone  on  the  length  of  time,  other  circum- 
stances being  necessary  to  be  considered.  Ten  years'  un- 
interrupted use  will  create  the  presumption,  but  a  much 
shorter  period  will  be  sufficient  where  the  act  of  the  owner 
from  which  the  dedication  is  inferred  is  clear  and  unequiv- 
ocal, and  accompanied  or  immediately  followed  by  pubh'c 
use.  Denning  v.  Roome^  6  Wend.,  661.  R.  v.  Patrie,  30 
Eng.  Law  and  Eq.,  207.  But  unless  there  is  some  clear 
and  unequivocal  manifestation  of  an  intention  to  dedicate, 
there  will  be  no  presumption  of  dedication  until  after  the 
lapse  of  ten  years.  Hook  v.  Attorney  General,  22  Ala., 
190.  Noyes  v.  Ward,  19  Conn.,  250.  State  v.  Thomas,  4 
Har.,  568.  State  v,  Gregg,  2  Hill,  687.  PenquUev.  Law- 
rence, 11  Ohio  State,  274.     Epier  v.  Niman^  5  Ind.,  459. 
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Levnston  v.  Proctor ^  27  111.,  414.  Jackson  v.  Smily^  18 
Ind.,  247.  Dodge  v.  Stacy  et  ai.^  39  Vt.,  660.  Graliam  v. 
HaHnett,  10  Neb.,  617.     State  v.  Otoe  Courdy,  6  Neb.,  133. 

The  question  is  one  of  fiict  for  the  jury  to  determine 
from  the  evidence.  Where  the  only  evidence  of  dedication 
is  mere  user  by  the  public,  and  the  road  is  bounded  on 
that  side  by  a  fence,  there  is  no  presumption  that  the  ded- 
ication was  intended  to  include  land  within  the  inclosure; 
but  no  doubt  it  may  be  shown  that  the  full  width  of  a 
road  was  intended  to  be  dedicated. 

In  the  case  under  consideration,  there  is  no  proof  what- 
ever that  the  plaintiff  intended  to,  or  did,  dedicate  any 
portion  of  the  land  within  his  enclosure  to  the  public  for  a 
road.  Such  proof  was  necessary  in  order  to  justify  the 
jury  in  finding  a  verdict  for  the  defendants.  The  judgment, 
therefore,  must  be  reversed. 

There  is  some  proof  tending  to  show  that  in  the  year 
1871  a  public  road  was  located  along  the  land  in  question, 
but  the  record  was  not  introduced  for  the  purpose  of  show- 
ing a  public  road  at  that  place,  and  therefore  cannot  be 
considered.  There  is  also  some  testimony  tending  to  show 
that  the  plaintiff  gave  his  assent  to  the  location  of  such 
road,  and  that  he  claimed  damages*  for  the  cost  of  moving 
his  fence.  These  questions  may  be  considered  in  another 
trial,  but  they  are  not  presented  in  such  a  form  as  to  be 
available  in  this. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

ReYEBSED  and  BEMAin>£]>. 

The  other  judges  concur. 
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James  Brady  et  al.,  plaintiffs  in  error,  v.  James 
Flint,  defendant  in  error* 

Landlord  and  Tenant :  construction  of  lease.  A  lease  of  a 
caltivated  farm,  executed  on  a  printed  form,  the  habendum  clause 
being  in  the  following  words,  "  To  have  and  to  hold  the  same  to 
the  said  party  of  the  second  part,  from  the  first  day  of  March^ 
1883,  to  the  first  day  of  Marchy  18^^,"  the  letters  and  figures  in 
italics  being  written  with  pen  and  ink,  and  all  the  balance  in 
type;  there  being  also  and  occurring  after  said  clause,  and  near 
the  end  of  the  lease,  a  clause,  all  in  pen  and  ink,  in  the  follow- 
ing words:  '*  If  either  party  elect  to  discontinue  the  lease,  the 
party  electing  so  to  discontinue  shall  give  the  other  (6)  six 
months'  notice  prior  to  the  time  of  expiration  of  lease; "  Held, 
To  create  a  leasehold  estate  running  from  year  to  year,  termin- 
able only  on  six  months'  notice. 

Error  to  the  district  court  for  Saline  county.  Tried 
below  before  Morris,  J. 

Hastings  &  McGintiey  for  plaintifls  in  error,  cited  :  2 
Parsons  Contracts,  501.  Thayer  v.  LapharriylS  Allen, 
26.  Robinson  v.  Payne,  58  Miss.,  690.  Pratt  v.  Pratt, 
42  Mich.,  174.  Grant  v.  Dabney,  19  Kan.,  888.  Rob- 
ertson  v.  Frendij  4  East.,  130. 

Abbott  &  Abbott,  for  defendant  in  error,  cited  :  Glass  v. 
Hulbert,  102  Mass.,  41.  Osbom  v.  Phelps,  19  Conn.,  72. 
Elder  v.  Elder,  10  Me.,  86.  MoNaughlin  v.  PartridgCy 
11  Ohio,  223.     Hunt  v.  Rousmaniere,  2  Mason,  342. 

Cobb,  J. 

The  defendant  in  error,  by  his  petition  in  the  district 
court,  alleged  that  he  then  was,  and  at  the  time  of  making  the 
lease  therein  described  was,  the  owner  in  fee  simple  of  the 
following  lands  in  the  county  of  Saline,  to-wit :  The  south- 
east quarter  of  section  two,  township  six,  north  of  range 
three  east;  that  on  the  15th  day  of  Decejnber,  1882,  the 
50 
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plaintiff  leased  said  land  to  the  defendants,  by  written  lease, 
for  the  term  of  one  year  from  the  1st  day  of  March,  1883, 
to  the  Ist  day  of  March,  1884,  and  no  longer;  that  by  the 
terms  of  said  lease  the  plaintiff  reserved,  and  the  defendant 
agreed  to  give,  the  one-third  part  of  all  crops  raised  on  said 
farm  during  said  year,  as  rent  therefor;  that  the  defendant 
entered  upon  said  land,  under  said  lease,  and  cultivated  the 
same  during  the  cropping  season  of  the  year  1883,  and 
delivered  one-third  of  the  crops  then  raised  to  the  plaintiff, 
according  to  the  terms  of  said  lease;  that  the  defendants, 
wholly  disregarding  the  stipulations  of  said  lease,  confed- 
erating together  and  contriving  to  injure  and  defraud  the 
plaintiff  of  his  just  rights  in  this  behalf,  refused,  at  the 
expiration  of  said  lease,  to  surrender  the  premises  to  the 
plaintiff,  as  bound  to  do,  and  have  hitherto  refused,  and 
now  hold  said  lands  without  any  right  or  authority  and 
against  the  demands  of  the  plaintiff. 

On  the  29th  day  of  February,  1884,  the  plaintiff  de- 
manded possession  of  the  premises  by  notice  in  writing.  On 
the  3d  day  of  March  following,  the  plaintiff  brought  his  ac- 
tion against  them  for  possession  of  the  premises,  and  prose- 
cuted the  same  to  final  j  udgment,  which  was  decided  adverse- 
ly to  plaintiff.  The  plaintiff  prosecuted  proceedings  in  error 
to  the  district  court,  where  the  same  is  pending,  but  cannot 
be  heard  before  the  September  term,  1884.  That  the 
defendants  were  cropping  said  land  the  season  of  1884, 
that  there  is  on  the  same  30  acres  of  wheat,  25  acres  of 
oats,  80  acres  of  corn ;  that  said  crops  are  poor,  for  lack  of 
proper  cultivation;  that  there  are  160  acres  in  cultivation 
on  said  land;  that  the  cash  rental  thereof  is  not  less  than 
$450  per  annum;  that  plaintiff  has  examined  said  crops 
lately,  and  believes  the  entire  value  will  not  exceed  that 
sum ;  that  the  defendants  are,  and  each  is,  utterly  insolvent; 
that  they,  or  one  of  them,  have  shifted  property  for  the 
purpose  of  defrauding  plaintiff,  and  it  is  believed  that  each 
of  them  would  cover  up  or  fraudulently  convey  property 
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to  defraud  the  plaintiff  in  the  premises ;  that  they  have 
threatened  to  appropriate  the  whole  of  the  crop  raised  this 
year^  and  pay  nothing  for  the  use  of  the  land^  and  plaintiff 
firmly  believes  that  they  and  each  of  them  intend  to  exe- 
cute  such  threats,  unless  deterred  by  order  of  the  court; 
that  should  the  defendants  deliver  one-third  of  said  crops, 
plaintiff  would  still  be  damaged  by  reason  of  poor  hus- 
bandry in  cultivating  the  same,  and  the  unlawful  with- 
holding the  possession  of  said  lands,  to  the  amount  of  $500. 
The  plaintiff  claims  his  lien  on  the  crops  of  1884,  for 
rent  and  damages,  and  applies  for  legal  aid  to  enforce  the 
same  by  injunction  restraining  defendants  from  disposing 
of  the  crops  until  the  appointment  of  a  receiver  and  the 
payment  of  his  claim. 

On  which  application  an  injunction  was  granted,  on  the 
19th  day  of  July,  1884,  restraining  defendants  from  dispos- 
ing of  their  crops,  and  bond  in  $500  was  required  of  and 
executed  by  plaintiff  accordingly. 

The  lease  of  the  parties  for  the  premises  described  is  as 
follows :     Exhibit  A : 

"This  indenture,  made  this  15th  day  of  December, 
1882,  between  James  Flint,  party  of  the  first  part,  and 
Brady  &  Company,  consisting  of  James  Brady,  John  A. 
Brady,  and  James  McWhorter,  party  of  the  second  part. 
Witnesseth :  That  the  said  party  of  the  first  part,  in  con- 
sideration of  the  covenants  of  the  said  party  of  the  second 
part  hereinafter  set  forth,  do  by  these  presents  lease  to  the 
said  party  of  the  second  part  the  following  described 
property,  to-wit :  The  south-east  quarter  of  section  two 
(2),  township  six  (6),  range  three  (3)  east  of  the  sixth  p.m., 
excepting  one  hay  lot  south  of  the  house  to  be  reserved  by 
party  of  the  first  part,  both  parties  to  this  lease  to  have 
privilege  of  corn  stalks  raised  on  said  place,  both  parties 
also  having  privilege  of  pasture  on  the  south-west  quarter 
of  said  section  2,  town  6,  range  3,  to  have  and  to  hold  the 
same  to  the  said  party  of  the  second  part  from  the  first 
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day  of  March,  1883,  to  the  first  day  of  March,  1884,  and 
the  said  party  of  the  second  part,  in  consideration  of  the 
leasing  the  premises  as  above  set  forth,  covenants  and 
agrees  with  the  party  of  the  first  part  to  pay  the  said 
party  of  the  first  part,  as  rent  for  the  same,  one-third  part 
of  all  small  grain  raised  on  said  place,  to  be  delivered  on 
the  farm  to  the  party  of  the  first  part  at  threshing  time  in 
the  half  bushel.  Also  one-thii*d  part  of  corn  or  other 
grain  raised  to  be  put  in  crib  on  the  farm  for  party  of  the 
first  part.  The  party  of  first  part  reserving  one-half 
of  hay  lands,  the  other  half  to  belong  to  party  of  second 
part.  The  said  party  of  the  second  part  further  covenants 
with  the  said  party  of  the  first  part  that,  at  the  expiration 
of  the  time  mentioned  in  this  lease,  peaceable  possession  of 
the  said  premises  shall  be  given  to  the  said  party  of  the 
first  part  in  as  good  condition  as  they  now  are,  the  usual 
wear,  inevitable  accidents,  and  loss  by  fire  excepted,  and 
that  upon  the  non-payment  of  the  whole,  or  any  portion  of 
the  said  rent,  at  the  time  when  the  same  is  above  promisetl 
to  be  paid,  the  said  party  of  the  first  part  may,  at  election, 
either  distrain  for  said  rent  due,  or  declare  this  lease  at  an 
end,  and  recover  possession  as  if  the  same  was  held  by  forci- 
ble detainer,  the  said  party  of  the  second  part  hereby 
waiving  any  notice  of  such  election  or  any  demand  for  the 
possession  of  said  premises.  And  it  is  further  covenanted 
and  agreed  between  the  parties  aforesaid,  if  either  party 
elect  to  discontinue  the  lease,  the  party  electing  so  to  dis- 
continue shall  give  the  other  party  six  months'  notice,  prior' 
to  time  of  expiration  of  lease.  The  covenants  herein  shall 
extend  to  and  be  binding  upon  the  heirs,  executors,  and 
administrators  of  the  parties  to  this  lease.'*  Which  was 
duly  signed,  sealed,  and  witnessed. 

The  notice  to  defendants  is  as  follows:     Exhibit  B  : 
"To  James  McWhorter  and  John  Brady: 

**I  hereby  notify  you  to  leave  the  premises  now  occupied 
by  you,  to-wit :     The  south-east  quarter  8.  E.  J  of  section 
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two  (2),  town  six  (6),  range  three  (8)  east  of  the  sixth 
principal  meridan  in  Saline  county,  Nebraska.  If  you  fail 
to  comply  with  this  notice  three  days  from  its  service,  I 
shall  institute  1^1  proceedings  to  obtain  possession  of  said 
premises.  Dated  this  29th  day  of  February,  1884." 
Signed  James  Flint,  and  duly  served  on  defendants. 

The  defendants,  by  their  answer,  admit : 
I.  That  plaintiff  was,  on  the  10th  day  of  December, 
1882,  the  9wner  in  fee  of  the  premises  described,  and  has 
been  hitherto ;  also  that  the  lease  of  said  premises  (a  copy 
exhibited  in  the  petition)  was  executed  by  the  defendants, 
who,  by  virtue  of  the  lease,  went  into  possession  and  farmed 
the  same  during  the  year  1883,  and  duly  paid  the  plaintiff 
all  his  rents  therefor. 

II.  They  say  that  when  the  lease  was  executed  it  was 
drawn  by  a  conveyancer  mutually  chosen  by  the  parties, 
and,  at  the  time,  it  was  mutually  agreed  that  the  defendants 
should  take  and  hold  possession  of  the  premises  from  year  to 
year,  for  an  indefinite  period,  subject  only  to  the  power  of 
either  of  the  contracting  parties  to  discontinue  the  same  by 
notice  of  their  election  to  that  effect  six  months'  prior  to  the 
expiration  of  the  current  year  in  which  such  election  should 
be  made;  and  each  of  the  contracting  parties  so  instructed 
the  conveyancer  who  prepared  the  lease,  and  the  convey- 
ancer drew  the  lease  of  said  premises  in  the  terms  of  the 
copy  attached  to  the  plaintiff's  petition,  as  follows:  ^'It 
is  further  covenanted  and  agreed  between  the  parties  afore- 
said, if  either  party  elect  to  discontinue  this  lease,  the  party 
electing  so  to  discontinue  shall  give  the  other  party  six 
months'  notice,  prior  to  time  of  expiration  of  lease."  And 
said  conveyancer  assured  the  defendants  that  said  provision 
rendered  said  lease  a  continuing  lease  from  year  to  year, 
until  the  six  months'  notice  to  discontinue  the  same  should 
be  given;  and  accepting  such  assurance,  and  relying  on 
such  representation  made  by  said  conveyancer  in  plaintiff's 
presence  and  hearing,  and  assented  to  by  him,  these  de- 
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fendants  executed  the  lease  and  entered  into  possession  of 
the  premises,  relying  on  the  agreement  of  the  plaintiff 
and  the  assurance  of  the  conveyancer.  The  defendants  say 
that  no  notice  of  the  plaintiff's  election  to  discontinue  the 
lease  was  ever  given  or  attempted  to  be  given  them  by 
plaintiff,  and  only  just  prior  to  the  expiration  of  the  first 
year  of  said  lease  defendants  learned  that  the  plaintiff 
claimed  that  the  lease  was  for  one  year  only,  and  that  he 
was  about  to  bring  his  action  of  forcible  entry  apd  detainer 
for  the  possession  of  the  premises,  and  subsequently  served 
notice  thereof,  as  in  his  petition  alleged,  which  action  is 
pending.  They  further  say  that,  relying  upon  the  agree- 
ment with  plaintiff,  and  the  assurance  of  the  conveyancer 
so  assented  to  by  plaintiff,  they  remained  upon  the  prem- 
ises and  farmed  the  same  for  the  year  1884,  in  a  good  and 
farmer-like  manner,  and  took  all  reasonable  care  of  the 
premises  and  relinquished  the  same  in  good  condition  in 
March,  1885;  and  at  the  time  of  the  commencement  of 
this  action  there  was  no  rent  due  from  the  defendants  to  the 
plaintiff.  And  defendants  are,  and  at  all  times  have  been, 
ready  and  willing  to  turn  over  to  the  plaintiff  all  of  his 
share  of  the  crops  of  said  premises  during  the  year  1884, 
and  to  do  and  perform  their  agreement  in  that  behalf. 

III.  The  defendants  deny  the  allegations  herein  not 
specifically  admitted,  and  ask  that  said  lease  be  made  to 
conform  to  the  agreement  and  intention  of  the  parties,  and 
be  declared  to  be  a  lease  from  year  to  year  until  terminated 
by  the  notice  therein  provided,  and  that  the  plaintiff  be 
enjoined  from  further  proceedings  in  the  action  of  forcibly 
entry  and  detainer,  and  that  defendants  be  dismissed  fix>m 
further  defense  with  their  costs,  etc. 

The  plaintiff  demurred  generally  to  the  answer  of  de- 
fendants, which  was  sustained  by  the  court,  to  which  the 
defendants  excepted. 

There  was  a  trial  to  a  jury,  with  finding  in  favor  of 
the  plaintiff  in  the  sum  of  $400.     The  defendants'  motion 
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for  a  new  trial  being  overruled,  judgment  was  rendered  on 
the  verdict. 

The  defendants  bring  the  cause  to  this  court  on  error, 
and  assigos  the  following  reasons: 

I.  The  said  court  erred  in  appointing  a  receiver  in  said 
cause. 

II.  The  said  court  erred  in  refusing  to  dissolve  the  in- 
junction allowed  in  said  cause,  as  prayed  for  by  plaintiffs 
in  their  motion  to  dissolve  the  same. 

III.  The  said  district  court  erred  in  overruling  plaint- 
iffs' demurrer  to  defendant's  petition  in  said  cause. 

IV.  That  the  said  district  court  erred  in  sustaining 
defendant's  demurrer  to  the  4th,  7th,  8th,  and  9th  para- 
graphs of  these  plaintiffs'  first  answer  filed  in  said  cause. 

YI.  That  the  said  district  court  erred  in  sustaining  de- 
fendant's demurrer  to  the  second  count  in  the  plaintiflfe' 
amended  answer  to  the^  defendant's  petition  in  said  cause. 

VII.  That  the  said  district  court  erred  in  admitting 
any  evidence  in  said  cause  over  these  plaintiffs'  objection, 
on  the  ground  that  defendant's  petition  therein  failed  to 
state  any  cause  of  action  against  these  plaintiffs. 

VIII.  That  the  verdict  in  said  cause  is  not  sustained 
by  sufficient  evidence. 

IX.  That  the  said  verdict  is  contrary  to  law. 

X.  That  the  said  court  erred  in  instructing  the  jury  in 
said  cause  to  find  for  the  defendant  in  error. 

XI.  That  the  court  erred  in  instructing  the  jury  to 
wholly  disregard  the  actual  value  of  the  premises  described 
in  defendant's  petition,  during  the  time  they  were  alleged 
to  have  been  wrongfully  detained  by  these  plaintiffs,  and 
to  consider  only  as  to  the  amount  for  which  defendant 
might  have  rented  same,  March  1,  1884. 

XII.  That  said  district  court  erred  in  taking  from  the 
jury  by  its  instructions  all  questions  as  to  the  unlawful  de- 
tention of  the  premises  described  in  defendant's  petition 
therein. 
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XIII.  That  said  district  court  erred  in  e^^cluding  all 
testimony  oflFered  as  to  the  actual  value  of  the  use  of  the 
premises  during  the  time  the  same  were  occupied  by  these 
plaintiffs. 

XIV.  That  the  court  erred  at  the  trial  of  said  cause  in 
striking  out  the  testimony  of  the  witness  Brady,  as  to  the 
actual  value  of  the  use  of  the  premises  described  in  de- 
fendant's petition  during  time  same  were  occupied  by 
plaintiffs  after  March  1,  1884. 

XV.  That  the  court  erred  in  refusing  to  give  the  one 
instruction  requested  by  these  plaintiffs  at  the  trial  of  said 
cause. 

XVI.  The  said  district  court  erred  in  rejecting  the  tes- 
timony of  J.  W.  Wehn,  Jr.,  as  to  the  circumstances  and 
conditions  surrounding  the  making  of  the  lease  in  defend- 
ant's petition  mentioned. 

XVII.  That  said  district  court  erred  in  rejecting  the 
testimony  offered  to  show  what  was  produced  on  said 
premises  while  plaintiffs  held  the  same  after  March  1, 1884, 
and  the  value  of  said  produce. 

XVIII.  That  said  district  court  erred  in  overruling 
plaintiffs'  motion  for  a  new  trial  in  said  cause. 

It  appears  from  the  record  that,  on  the  trial  in  open 
court,  the  parties  waived  the  giving  of  written  instrno- 
tions,  whereupon  the  defendants  asked  the  court  to  instruct 
the  jury  as  follows: 

*^That  if  they  find  that  the  defendants  wrongfully  de- 
tained the  premises  mentioned  in  this  cause,  then  they 
should  assess  the  damages  of  the  plaintiff  at  such  sum  as 
will  cover  the  actual  value  of  the  premises  to  any  one  oc- 
cupying the  same  and  carrying  on  the  farm  during  the 
year  1884,  to  March  1,  1885,  which  the  court  refused  to 
give,  to  which  refusal  the  defendant  then  and  there 
excepted." 

None  of  the  instructions  given  to  the  jury  appear  of 
record.     Before  any  testimony  was  introduced  on  the  part 
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of  plaint]i&^  the  defendaDt  objected  to  the  introduction  of 
any  testimony,  because  the  petition  does  not  state  any 
cause  of  action,  which  objection  was  overruled. 

The  10th,  11th,  and  12th  assignments  of  errors  cannot 
be  considered,  for  the  reason  that  the  instructions  of  the 
court  to  the  jury  therein  referred  to,  appear  not  to  have 
been  given  in  writing,  and  are  not  found  in  the  record 
proper.  They  do,  however,  appear  in  the  bill  of  excep- 
tions, but  the  bill  in  this  case  having  been  settled  by  the 
clerk,  and  not  being  certified  by  the  judge  who  tried  the 
cause,  the  bill  £sills  within  the  opinion  of  the  court  in  the 
case  of  Yates  v.  Kinney^  ante  p.  648,  wherein  certain  oral 
instructions  contained  in  the  bill  of  exceptions,  but  not 
specifically  named  in  the  judge's  certificate  to  the  bill,  were, 
on  motion,  stricken  out. 

The  sixth  and  seventh  assignments  will  be  considered 
together.  The  sixth  refers  to  the  sustaining  of  the 
plaintiff's  demurrer  to  the  second  count  of  the  defendants' 
answer.  The  second  paragraph  of  the  answer  first  sets 
out,  in  effect,  that  in  preparing  the  lease  of  the  premises 
involved  in  litigation,  there  was  a  mistake  or  error  by  the 
draughtsman,  by  which  the  lease  failed  to  truly  express 
the  terms  and  meaning  of  the  contract  between  the  par- 
ties; and,  together  with  the  third  paragraph,  contained 
allegations  of  error  and  mistake  in  the  preparation  of  said 
lease,  with  prayer  for  its  reformation.  Such  is  its  purport 
and  meaning  under  the  liberal  rules  of  construction  which 
have  been  adopted  by  this  court.  The  whole  of  the 
second  paragraph  is  not  confined  to  such  allegations,  but 
contains,  in  addition  thereto,  the  important  allegation  that 
no  notice  of  any  election  to  discontinue  said  lease  on  the 
part  of  the  plaintiff  was  ever  given  or  attempted  to  be 
given  to  defendants. 

Under  these  assignments  will  be  considered  the  lease  as 
set  out  in  the  petition.  There  is  attached  to  the  bill  of 
•exceptions  what  purports  to  be  a  fae  simile  of  the  lease, 
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in  type  letters  and  in  writing,  which  was  admitted  at  the 
argument  as  correct. 

This  instrument  seems  to  have  been  executed  on  the 
ordinary  printed  blank  form  of  lease  for  the  term  of  one 
year.  The  clause  fixing  the  term  being,  '^to  have  and  ta 
hold  the  same  to  the  said  party  of  the  second  part  from 
the  first  day  of  March,  1883,  to  the  first  day  of  March, 
1884,*'  all  of  the  words  being  in  print  except  the  dates. 
At  the  close  of  the  lease  occurs  the  following  paragraph 
in  writing:  "If  either  party  elects  to  discontinue  the 
lease,  the  party  electing  so  to  discontinue  shall  give  the 
other  party  (6)  six  months'  notice  prior  to  the  time  of 
expiration  of  lease.''  These  two  paragraphs  are  incon- 
sistent one  with  the  other,  and  show  upon  their  face 
accident  or  mistake  by  the  parties  in  preparing  the  lease 
for  execution,  and,  if  brought  to  the  attention  of  the  court 
by  proper  pleading  and  evidence,  presented  a  case  for  the 
reformation  of  the  contract. 

The  clause  of  the  answer  referred  to,  by  a  liberal  con- 
struction presented  such  a  case,  and  was  not  amenable  to 
demurrer. 

The  instrument  not  having  been  reformed,  however,  it 
is  incumbent  on  us  to  construe  its  meaning,  as  the  parties 
executed  it.  It  will  not  be  denied  as  a  tme  rule  that 
some  meaning  should  be  given  to  every  word,  sentence, 
and  paragraph  of  a  deed,  as  well  as  a  statute,  where  the 
same  can  be  done  without  violence  to  its  general  scope  and 
meaning. 

The  general  scope  and  purpose  of  this  lease  was  to  estab- 
lish the  relation  of  landlord  and  tenant  between  the  parties 
in  respect  to  the  farm  in  question.  Looking  alone  to  the 
first  paragraph,  it  would  seem  to  have  been  their  intention 
to  limit  the  terms  of  that  relationship  to  one  year,  but  from 
the  second  paragraph,  or  regarding  the  two  together,  we 
are  all  of  the  opinion  that  there  is  evidence  of  an  intention 
on  the  part  of  the  makers  of  the  instrument  that,  in  order 
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to  terminate  the  lease  at  the  close  of  the  first,  or  of  any  sub- 
sequent year,  by  either  party,  there  should  be  six  months' 
notice  given  to  the  other.  Short  of  this,  I  know  of  no 
meaning  to  be  ascribed  to  these  words  of  the  instrument. 

Placing  this  construction  upon  the  lease,  it  follows  not 
only  that  the  court  erred  in  sustaining  the  plaintiff's  de- 
murrer to  the  defendants'  answer,  but  that  the  petition  fails 
to  state  a  sufficient  cause  of  action — that  the  plaintiff's 
demurrer  should  have  been  held  to  be  fatal  to  his  petition. 

It  will  not  be  deemed  necessary  to  examine  the  other 
errors  assigned. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  to  the  district  court,  with  directions  to 
overrule  the  said  demurrer,  and  for  further  proceedings  in 
accordance  with  law. 

Reversed  akd  remanded. 
The  other  judges  concur. 


Charles  W.  King,  appellee,  v.  Anton  Gsantneb, 
appellant. 

Contract:  specific  pebfobmakgb.  The  parties  ooDtracted  with 
each  other,  June  2,  1884,  for  the  purchase  and  sale  of  certain 
real  estate  in  Crawford  county,  Missouri,  and  Gonncil  BlufE^ 
Iowa,  respectively,  executing  deeds  and  depositing  them,  to- 
gether with  defendant's  certified  check  for  $500  additional  con« 
sideration,  in  the  Merchants  National  Bank  of  Omaha,  to  be 
paid  when  the  defendant  should  ascertain  that  the  plaintiff  has 
a  good  title  to  the  Crawford  county  land,  the  parties  agreeing  to 
make  good  any  deficiency  of  title,  respectively.  In  an  action 
for  specific  performance,  Held,  That  the  plaintiff,  in  tendering 
an  abstract  of  title,  including  a  sheriff's  deed  to  purchaser  at 
tax  sales,  and  his  own  deed  of  warranty,  on  the  8th  of  Septem- 
ber, 1884,  was  possessed  of  a  good,  marketable  title;  that  he 
had  complied  with  his  contract  within  a  reasonable  time,  and 
that  the  defendant  be  required  to  accept  and  specifically  perform 
the  terms  of  the  contract. 


83    70& 
50    8841 
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Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Neville,  J. 

E.  W.  Simeralf  for  appellant,  cited:  Hudson  v.  Bueh^ 
L.  K,  7  Ch.,  683.  Zaleaki  v.  Clark,  44  Conn.,  821. 
Taylor  v.  WiUiama,  45  Mo.,  80.  Wittiama  v.  Edwards, 
2  Simons,  78.  Waterman  Spec.  Perf.,  Sec.  412.  Dobbs 
V.  Norcrossy  24  N.  J.  Eq.,  827.  SmitJi  v.  Turnery  50  Ind., 
367.     Jeffries  v.  Jeffries,  117  Mass.,  184. 

Breckenridge  &  Breckenridge,  for  appellees,  cited :  Oliver 
V.  Piatt,  3  How.,  333.  May  v.  Le  Claire,  11  Wall.,  217. 
Bidgetoay  v.  HoUiday,  69  Mo.,  444.  Stoffel  v,  Schroeder, 
62  Id.,  147.  AbboU  v.  Undenbotoer,  46  Id.,  291.  Wett- 
shear  v.  Kelley^  69  Id.,  343.  Morgan  v.  Hardy,  16  Neb., 
438.     Adams  Eq.,  258-9^  and  notes. 

Cobb,  J. 

This  cause  comes  to  this  court  on  appeal  from  the  dis- 
trict court  of  Douglas  county. 

It  appears  from  the  petition  that,  on  June  2,  1884,  the 
plaintiff  sold  to  defendant  the  south-east  quarter  of  section 
17,  township  36,  range  6,  in  Crawford  county,  Missouri, 
for  the  following  consideration :  The  west  half  of  lot  21, 
in  block  59,  of  the  railroad  addition  to  Council  Bluffs,  Iowa, 
and  the  additional  sum  of  $500.  That  the  plaintiff  and  his 
wife  executed  a  deed  to  the  defendant,  of  the  Missouri 
land,  and  that  the  defendant  and  his  wife  executed  a  deed 
to  the  plaintiff  for  the  Council  Bluffs  lot,  and  also  defend- 
ant's check  on  the  Merchants  National  Bank  for  f500, 
subject  to  the  following  agreement : 

"Omaha,  Neb.,  June  2,  1884.  Charles  W.  King  and 
Anton  Gsantner  deposit  in  the  Merchants'  National  Bank 
$500,  with  deeds,  each  to  the  other,  of  certain  lands  de- 
scribed in  said  deeds,  said  $500  to  be  paid  to  said  King 
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when  said  Gsantner  shall  ascertain  that  said  King  has  good 
title  to  the  8.  E.  quarter  of  section  17,  township  36,  range 
5,  in  Crawford  county,  Missouri,"  which  was  signed  by  the 
parties.  The  deeds,  with  the  certified  check  for  $500,  and 
the  agreement,  were  deposited  in  the  Merchants  National 
Bank,  at  Omaha,  to  await  the  perfection  of  title.  At  the 
same  time  it  was  also  agreed  that  if  the  title  of  either  party 
to  the  land  and  the  lot  was  defective,  each  should  have 
time  and  opportunity  to  make  it  good. 

The  j)laintiflF  set  up  that  his  title  was  by  warranty  deed 
of  February  13,  1884,  from  Miles  M.  Murphy,  of  Omaha, 
Nebraska,  whose  title  was  by  warranty  deed  of  May  2, 
1882  (recorded  February  16,  1884),  from  Daniel  Murphy, 
of  St.  Louis,  Missouri^  whose  title  was  by  sheriff's  deed 
of  March  19,  1880;  that  said  Daniel  Murphy  did,  after 
the  making  of  his  deed  to  plaintiff's  grantor,  and  before  it 
was  recorded,  through  inadvertence  and  mistake,  quit-claim 
a  part  of  the  land  to  one  Thomas  E.  Carr,  but  that  at  the 
date  of  contract  and  sale  to  defendant,  June  2,  1884,  he 
bad  no  actual  knowledge  of  such  cloud  upon  his  title  to 
the  premises,  and  that  he  proceeded  immediately  to  remedy 
the  same,  and  on  the  8th  day  of  September,  1884,  the  title 
was  made  clear  and  perfect,  so  that,  on  the  1st  day  of  No- 
vember following,  the  plaintiff  produced  and  tendered  to 
the  defendant  a  full  and  complete  abstract  of  title,  together 
with  a  warranty  deed  therefor. 

The  defendant  answered,  admitting  the  execution  of  the 
deeds  and  check,  and  the  written  agreement,  but  denying 
that  any  time  had  been  given  plaintiff  to  perfect  his  title 
to  the  Missouri  land,  and  setting  up  the  defense  that,  on 
investigation,  he  ascertained  that  the  plaintiff's  title  was 
only  to  eighty  acres,  or  half  of  that  conveyed,  and  this  was 
derived  through  a  tax  deed. 

The  supplemental  petition  of  the  plaintiff,  filed  subse- 
quently, set  up  that,  in  addition  to  the  title  derived  from 
Miles  M.  Murphy,  he  had,  since  the  commencement  of  the 
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action,  obtained  from  Leighton  Wynn  a  quit-claim  deed  for 
the  Missouri  land,  and  holds  the  same  by  good  and  inde- 
feasible title. 

In  May,  1886,  the  case  was  tried  to  the  court  and  taken 
under  advisement  until  September  20th,  following,  when 
judgment  was  rendered  for  the  plaintiff  for  the  specific 
performance  of  the  contract  between  the  parties,  and  the 
payment  by  defendant  of  $500,  with  interest  at  seven  per 
cent  per  annum,  from  the  date  of  the  contract,  June  2, 
1884. 

From  this  judgment  the  defendant  appeals.  An  agree- 
ment as  to  the  facts  and  proof  was  submitted  by  the  attor- 
neys of  record,  which  is  considered  in  the  foregoing  state- 
ment. The  appellant  submits  that  there  is  error  in  the 
trial. 

I.  In  allowing  the  plaintiff  to  file  a  supplemental 
petition  after  the  proof  was  presented,  and  without  notice 
to  defendant. 

It  does  not  appear  from  the  record  that  objection  was 
made  on  the  trial  to  the  introduction  of  the  proof  under 
the  supplemental  petition,  or  that  the  proof  was  material 
to  the  issue,  or  of  disadvantage  to  the  defendant.  The 
quit-claim  of  Wynn  to  the  plaintiff  for  the  Missouri  land 
being  admitted  without  exception,  or  the  offer  of  rebuttal, 
the  answer  of  the  defendant  would  not  become  material. 
It  would  not  tend  to  disprove  the  plaintiff's  title,  and  is 
not  deemed,  therefore,  sufficient  to  reverse  the  judgment 

II.  In  the  construction  given  by  the  court  to  the 
words  and  terms  of  the  written  agreement  of  the  parties 
at  the  time  of  the  signing  of  the  deeds,  and  the  depositing 
of  the  check  in  the  Merchants  National  Bank  of  Omaha; 
or,  to  give  it  the  form  of  proposition :  Whether  the  method 
and  result  of  defendant's  obligation  to  ascertain  the  valid- 
ity of  plaintiff's  title  was  that  of  unlimited  time  and  vol- 
untary choice,  or  of  such  reasonable  time  and  logical  result 
as  the  legal  construction  of  the  agreement  of  the  parties 
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required  ?  The  appellant's  view  of  the  proposition  is  not 
sustained  by  the  evidence,  nor  is  it  believed  to  be  supported 
by  apposite  decisions.  The  rule  is  thought  to  be  settled 
the  other  way. 

The  words  of  the  agreement^  that ''  said  $500  to  be  paid 
to  said  King  when  said  Gsantner  shall  ascertain  that  said 
King  has  a  good  title  to  the  Missouri  land/'  are  believed 
to  have  been  properly  construed  and  applied  by  the  court 
below^  as  meaning  that  the  time  for  the  payment  of  the 
money  and  delivery  of  the  deeds  was  limited  only  to  such 
reasonable  time  thereafter,  when  the  plaintiff  should  pro- 
duce and  tender  the  defendant  a  good,  marketablej  and  in-- 
defeasible  title,  which  the  court  below  adjudged  the  plaintiff 
possessed,  and  which  he  had  tendered  on  the  8th  day  of 
September,  following  the  agreement. 

The  case  cited  by  counsel  in  support  of  the  appellant, 
of  Hudson  v.  Buok,  Law  R.,  7,  Ch.  683,  was  that  of  a 
contract  for  the  sale  of  an  encumbered  leasehold,  "subject 
to  the  approval  of  the  title  by  the  purchaser's  solicitor." 
The  sum  of  the  mortgage  was  specified  inexactly,  the  lessee 
was  subject  to  restrictive  covenants  in  the  lease,  as  well  as 
reserved  rents,  or  premium,  not  mentioned  prior  to  the 
contract,  and  not  disclosed  until  the  receipt,  by  the  solici- 
tor, of  the  abstract  of  title — objections  not  removed  within 
a  reasonable  time.  It  was  held  that  the  property  was  not 
the  estate  bargined  for,  and  that  the  purchaser  was  not, 
therefore,  liable  to  the  specific  performance  of  the  contract. 
The  citation  is  not,  therefore,  accepted  as  an  example  in 
this  case,  where  the  vendor  tendered  to  the  purchaser, 
within  a  reasonable  time,  a  sufficient  title  to  the  land,  for 
the  full  consideration  then  in  escrow. 

In  the  case  of  Williams  v,  Edwards,  2  Simons,  78,  a 
case  cited  in  support  of  appellant,  a  bill  was  exhibited 
on  articles  of  agreement,  dated  November  12,  1824,  for 
the  purchase  of  an  incumbered  estate,  the  contract  to  be 
void  if  the  purchaser's  counsel  should  be  of  the  opinion 
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that  a  marketable  title  was  not  to  be  made  bj  the  2d  day 
of  February  following.  In  this  instance,  time  was  made 
of  the  essence  of  the  contract  by  both  parties,  the  contract 
to  be  canceled,  in  a  contingency,  on  a  day  a})pointed. 
The  contingency  intervening^  the  vice  chancellor  dis- 
charged the  purchaser  of  the  specific  performance  of  his 
contract.  The  essential  element  of  time,  established  by 
both  parties,  is  wanting  in  the  appellant^s  case,  which  bor- 
rows nothing  from  this  authority. 

The  case  cited  of  Zdleski  v.  Clark,  44  Conn.,  218,  was 
an  action  of  assumpsit  for  $150,  the  price  of  a  bust  of  de- 
fendant's deceased  husband,  not  satisfactory  to  the  widow, 
in  which  it  was  held  she  was  not  liable.  The  parol  con- 
tract was  by  a  third  party,  on  commission,  under  circum- 
stances which  lend  no  authority  to  the  appellant's  case,  but 
are  foreign  to  it. 

In  Taylor  v,  Williams,  45  Mo.,  80,  the  circuit  court  of 
St.  Louis  held  to  the  doctrine  that,  *'  whether  a  decree  for 
specific  performance  shall  be  awarded  in  any  particular 
case,  is  always  a  matter  resting  in  the  sound  and  reasonable 
discretion  of  the  court,  and  that  it  is  a  reasonable  exercise  of 
this  power  to  deny  a  decree,  when  its  allowance  would  be 
harsh  or  oppressive  in  its  operation  on  either  party." 

This  rule  is  not  without  sufficient  authority  to  support 
it  (2  Story,  742),  and  that  discretion,  exercised  in  this  case 
by  the  court  below,  will  not  be  disputed  in  a  review  of  the 
law  of  the  case  on  appeal.  It  will  be  presumed,  without 
evidence  to  the  contrary  appearing  of  record,  that  the  de- 
cree was  rendered,  not  arbitrarily,  but  under  the  exercise 
of  a  sound,  reasonable,  judicial  discretion.  In  support 
of  that  presumption  there  is  an  absence  of  complaint  that 
the  decree  is  either  "  harsh  or  oppressive,''  for  it  but  leaves 
the  parties  to  the  equal  terms  of  their  voluntary  contract 
executed  formally,  in  writing,  before  witnesses. 

III.  That  the  title  of  the  appellee  rests  upon  a  sher- 
iflF's  tax  deed;  that  it  is  incumbent  on  him  to  show  a  good. 
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marketable  title,  and  any  reasonable  doubt  of  it  in  the 
mind  of  the  court  should  defeat  the  action. 

It  is  sufficient  to  reply  to  this  form  of  objection  that  the 
court  below  passed  its  judgment  on  the  chain  of  title  from 
the  president  of  the  United  Slates,  under  acts  of  congress, 
down  through  all  its  various  sales  and  transfers  to  the  pos- 
session of  the  appellee,  without  a  reasonable  doubt,  but 
with  the  judicial  conviction  of  its  marketable  value,  and 
without  tangible  objections  by  the  appellant.  The  legis- 
lature of  the  state  of  Missouri  had  constituted  the  deed  of 
a  public  officer  prima  fade  evidence  of  title,  "vesting  in 
the  grantee,  his  heirs  and  assigns,  the  title  to  the  real  estate 
tlierein  described."  The  highest  courts  of  Missouri  had 
confirmed  this  legislative  authority.  {AbboU  v.  Linden- 
bower,  42  Mo.,  162.  46  Id.,  291).  The  sherirs  deed  is, 
therefore,  deemed  pHma  facie  evidence  of  all  the  executive 
and  judicial  facts  necessary  to  a  good,  marketable  title,  and 
the  onii8  probandi  devolves  on  the  appellant,  if  he  would 
attack  its  validity.  The  same  presumptions  exist  in  favor 
of  the  validity  of  the  sheriff's  proceedings  in  enforcing  an 
execution  from  the  circuit  court  of  Missouri  in  tax  sales, 
as  in  all  other  executions  at  law.  ( WeUahear  v,  Kelley,  69 
Mo.,  343.) 

The  points  of  error  as  to  the  validity  of  the  oral  agree- 
ment as  evidence,  and  the  insufficiency  of  the  record  of 
judgments  in  the  Missouri  courts,  are  overruled,  for  the 
reason  that  the  appellee's  right  to  present  a  good  and  mar- 
ketable title,  within  a  reasonable  time,  was  neither  en- 
larged nor,  in  any  sense,  affected  by  the  agreement  of  the 
parties  to  that  effect.  The  sufficiency  of  the  Missouri 
records,  as  corroborating  the  evidence  of  the  custodian  of 
the  records  of  judgments  and  titles  in  Crawford  county, 
was  accepted  by  the  district  court;  and  a  critical  examina- 
tion of  the  records,  with  the  evidence,  justifies  the  propri- 
ety of  the  credit  given  to  these  records  by  the  district 
court. 
51 
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The  decree  of  the  district  court  is  therefore  affirmed, 
except  as  to  the  amount  of  the  money  judgment;  in  respect 
to  which  it  is  the  opinion  of  the  court  that  interest  on  the 
five  hundred  dollars  left  in  escrow  should  be  computed 
only  from  the  time  of  the  perfecting  of  the  title  to  the 
Missouri  land,  to- wit,  September  8, 1884. 

The  cause  is  therefore  remanded  to  the  district  court 
with  the  direction  to  modify  the  decree  accordingly. 

Judgment  acxx)bdingly. 

The  other  judges  concur. 


The  State  op  Nebraska,  ex  bel.  Otoe  CJounty, 
V.  Herman  A.  Bajboock,  Auditor  op  Pubuc 
Accounts. 

1.  County:  bsfundiko  indbbtedkbbs:  bonds.  On  the  7th 
day  of  October,  1880,  the  county  commifisionera  of  Otoe  county 
Bubmitted  to  the  Toters  of  said  county  the  proposition  to  issue 
the  coupon  bonds  o^  said  county  for  the  purpose  of  refunding 
the  bonded  indebtedoeas  of  said  county,  and  called  a  special 
election,  for  the  purpose  of  voting  thereon,  said  election  to  be 
held  on  the  second  day  of  November  following.  At  that  time 
the  commissioners  had  no  authority  to  submit  such  proposition, 
nor  to  caU  such  election.  Held,  That  the  vote  adopting  said 
proposition  was  without  legal  effect. 

St.    :    :    :    begistbation.    It  is  not  the  duty 

of  the  auditor  of  state  to  register  or  certify  bonds  issued  by  vix^ 
tue  of  such  election,  and  a  writ  of  mandamus  will  not  issue  to 
require  him  to  do  so. 

Original  application  for  mandamus. 

John  C.  Watson,  Frank  T.  Ransom,  Oeorge  D.  Scqfidd, 
and  Webster  &  Holmes,  for  relator. 

William  Leese,  Attorney  Oeneral,  for  respondent. 
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This  is  an  application  for  a  peremptory  writ  of  manda- 
mus to  the  auditor  of  state,  to  require  him  to  register  and 
certify  certain  refunding  bonds  issued  by  Otoe  county, 
bearing  date  January  1,  1881,  to  the  amount  of  $82,000. 
The  bonds  were  issued  pursuant  to  a  vote  of  the  people  of 
that  county  at  an  election  held  on  the  2d  day  of  November, 
1880,  for  the  purpose  of  refunding  certain  bonds  issued  to 
the  Midland  Pacific  Railway  Company,  dated  April  1, 
1868.  It  is  conceded  that  the  bonds  of  1868  are  legal  and 
constitute  a  valid  obligation  against  the  county,  but  it  is 
insisted  that  there  was  no  authority  for  issuing  the  bonds 
now  in  question  at  the  time  the  election  was  held  in  1880, 
and  in  support  of  this  contention  we  are  cited  to  section 
132,  Ch.  18,  Compiled  Statutes  of  1881,  together  with 
the  act  amendatory  thereof,  passed  in  1883.  Laws  1888, 
191.  It  is  said  that  the  county  commissioners  acted  un- 
der the  provisions  of  the  prior  act,  and  that  said  section 
(132)  gave  them  no  authority  to  call  the  election,  and  the 
whole  proceeding  was,  therefore,  void.  It  is  not  claimed 
by  relator  that  the  bonds  were  issued  under  the  provisions 
•of  sections  11, 12,  and  13  of  chapter  46,  Compiled  Statutes 
of  1881,  or  that  the  action  of  the  county  was  for  an  ex- 
change of  bonds  as  therein  provided,  but  it  is  said  in 
the  petition  that  the  election  was  had  under  the  provis- 
ions of  section  26  and  following  of  an  act  entitled,  '^  An 
act  concerning  counties  and  cpunty  ofiScers,"  approved  the 
first  day  of  May,  1879.  (Laws  179,  p.  363.)  The  sections 
referred  to  are  numbered  26,  27,  28,  29,  30,  and  81,  which 
we  here  copy  in  full : 

"  Sec.  26.  Whenever  the  county  board  shall  deem  it 
necessary  to  assess  taxes,  the  aggregate  of  which  shall  ex- 
ceed the  rate  of  one  dollar  and  fifty  cents  on  one  hundred 
•dollars  valuation  of  the  property  of  the  county,  except 
when  such  excess  is  to  be  used  for  the  payment  of  indebt- 
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edness  existing  at  the  adoption  of  the  constitution,  the 
county  board  may,  by  an  order  entered  of  record,  set  forth 
substantially  the  amount  of  such  eixcess  required,  and  the 
purpose  for  which  the  same  will  be  required,  and  if  for  the 
payment  of  interest  or  principal,  or  both,  upon  bonds, 
shall  in  a  general  way  designate  the  bonds  and  specify  the 
number  of  years  such  excess  will  be  required  to  be  levied, 
and  provide  for  the  submission  of  the  question  of  assessing 
the  additional  rate  required  to  a  vote  of  the  people  of  the 
county  at  the  next  election  for  county  officers,  after  the 
adoption  of  the  resolution.  If  the  proposition  for  such 
additional  tax  be  carried,  the  same  shall  be  paid  in  money, 
and  in  no  other  manner. 

"  Sec.  27,  The  mode  of  submitting  the  question  to  the 
people  for  any  purpose  authorized  by  law,  shall  be  as  fol- 
lows :  The  whole  question,  including  the  sum  desired  to  be 
raised,  or  the  amount  of  the  tax  desired  to  be  levied,  or  the 
rate  per  annum,  and  the  whole  regulation,  including  the 
time  of  its  taking  effect,  or  having  operation,  if  it  be  of  a 
nature  to  be  set  forth,  and  the  penalty  of  its  violation,  if 
there  be  one,  is  to  be  published  for  four  weeks  in  some 
newspaper  published  in  the  county.  If  there  be  no  such 
newspaper,  the  publication  is  to  be  made  by  being  posted 
up  in  at  least  one  of  the  most  public  places  in  each  election 
precinct  in  the  county,  and  in  all  cases  the  notice  shall 
name  the  time  when  such  question  will  be  voted  upon,  and 
tlie  form  in  which  the  question  shall  be  taken,  and  a  copy 
of  the  question  submitted  shall  be  posted  up  at  each  place 
of  voting  during  the  day  of  election. 

**Sec.  28.  When  the  question  submitted  involves  the 
borrowing  or  expenditure  of  money,  or  issuance  of  bonds, 
the  proposition  of  the  question  must  be  accompanied  by 
a  provision  to  levy  a  tax  annually  for  the  payment  of 
interest,  if  any,  thereof,  and  no  vote  adopting  the  question 
proposed  shall  be  valid  unless  it  likewise  adopt  the  amount 
of  tax  to  be  levied  to  meet  the  liability  incurred. 
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"  Sec.  29.  At  the  time  specified  in  such  notice,  a  vote  of 
the  qualified  electors  shall  be  taken  in  each  precinct,  at  the 
place  designated  in  such  notice.  The  votes  shall  be  re- 
ceived, and  returns  thereof  made,  and  the  same  shall  be 
canvassed  by  the  same  oflJcers  and  in  the  same  manner  as 
required  at  each  geueral  election. 

"  Sec.  80.  If  it  appears  that  two-thii'ds  of  the  votes  cast 
are  in  favor  of  the  proposition,  and  the  requirements  of 
the  law  have  been  fully  complied  with,  the  same  shall  be 
entered  at  large  by  the  county  board  upon  the  book  con- 
taining the  record  of  their  proceedings,  and  they  shall  then 
have  |)Ower  to  levy  and  collect  the  special  tax  in  the  same 
manner  that  the  other  county  taxes  are  collected.  Propo- 
sitions thus  acted  upon  cannot  be  rescinded  by  the  county 
board. 

"Sec.  81.  Money  raised  by  the  county  board  in  pursu- 
ance to  the  provisions  of  the  preceding  sections  of  this  act, 
is  especially  appropriated  and  constituted  a  fund,  distinct 
from  all  others,  in  the  hands  of  the  county  treasurer  until 
the  obligation  assumed  be  discharged." 

As  will  be  seen,  the  sections  referred  to  give  no  au- 
thority to  the  county  commissioners  to  refund  the  bonded 
indebtedness  of  the  county,  but,  so  far  as  section  26  is 
concerned,  it  provides  a  method  for  the  assessment  of 
taxes,  exceeding  one  dollar  and  fifty  cents  per  one  hundred 
dollars  valuation  of  the  property  of  the  county.  In  such 
case,  except  the  exceas  is  to  be  used  in  the  payment  of  in- 
debtedness existing  at  the  time  of  the  adoption  of  the  con- 
stitution, the  question  of  the  additional  levy  must  be  sub- 
mitted to,  and  adopted  by,  the  people,  at  an  election  held 
for  that  purpose. 

Section  28  is  the  only  one  whicli  could  be  claimed  as 
giving  authority  for  the  election  referred  to.  This  section 
is  substantially  the  same  as  section  19  of  chapter  13  of  the 
Greneral  Statutes  of  1873,  and  we  think  can  only  be  held 
to  be  a  regulation  prescribing  the  form  of  submitting  ques- 
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tioDB  to  the  voters,  rather  than  a  grant  of  authority  to  sub- 
mit and  vote  upon  the  questions  there  named.  We  do  not 
think  the  sections  quoted  confer  the  authority  claimed  for 
them.  We  are  the  more  strongly  of  this  opinion,  since 
by  chapter  59  of  the  laws  of  1885— Laws  1885,  270— 
ample  provision  seems  to  have  been  made  for  refunding 
bonds  at  a  lower  rate  of  interest,  and  by  which  act  sections 
11,  12,  and  13  of  chapter  45  of  the  Compiled  Statutes  of 
1881  are  repealed. 

There  being  no  law,  at  the  time  the  election  was  held, 
conferring  upon  the  commissioners  of  Otoe  county  author- 
ity to  call  the  election  referi'ed  to,  no  new  right  was  con- 
ferred thereby,  and  the  auditor  was  justified  in  withhold- 
ing his  certificate  from  the  bonds. 

The  writ  must  therefore  be  denied. 

Wkit  denied. 
The  other  judges  concur. 


Jamfs  Britton,  plaintiff  in  error,  v.  G.  L.  Larson^ 

DEFENDANT  IN  ERROR. 

1.  Service  by  Publication :    jurisdiction.   Id  an  affidavit  for 

service  by  pablication,  if  there  is  a  total  want  of  evidence  upon 
a  vital  point,  the  coart  will  acqaire  no  jarisdiction  by  publica- 
tion of  the  notice.  But  where  there  is  not  an  entire  omission  to 
state  a  material  fact,  but  it  is  insufficiently  set  forth,  the  pro- 
ceedings are  merely  voidable. 

2.     :    DEPEcnvB  AFFIDAVIT.    Where  proof  of  service  by 

publication  in  a  foreclosure  case  has  been  made  by  affidavit 
which  is  defective,  the  court,  in  furtherance  of  justice,  may,  after 
the  decree  and  sale  thereunder,  permit  an  additional  affidavit  to 
be  filed,  showing  the  actual  facts  as  to  such  publication. 

Error  to  the  district  court  for  Wayne  county.     Tried 
below  before  Crawford,  J. 


JANUARY  TERM,  1888.  807 

Britton  y.  Laraon. 

Frank  M.  Northrop  and  A,  C.  Wakdey,  for  plaintiff  in 
error,  cited:  Freeman  Judgments,  Sees.  123,  127. 
Thatcher  v.  Powell,  6  Wheat.,  119.  Gray  v.  Larrimorej 
4  Sawyer,  638.  Wade  on  Notice,  Sees.  1 029, 1031.  King 
V.  Harrington^  14  Mich.,  532.  Ciasell  v.  Pulaski  County, 
10  Fed.  Rep.,  893.  Sioux  Gty  &  P.  R.  Co.  v.  Washington 
County,  3  Neb.,  41.  Spiers  v.  Halstead,  71  North  Caro- 
lina, 209. 

C.  C  McNish,  Hopewell  &  Dickinson,  and  A.  A. 
Welch,  for  defendant  in  error,  cited :  Fulton  v.  Levy,  21 
Neb.,  478.  MoCoimick  v.  Paddock,  20  Id.,  486.  Fouts 
V.  Mann,  15  Id.,  172.  Carey  v.  Reeves,  32  Kan.,  718. 
Grebe  v,  Jones,  15  Neb.,  316.  Gillespie  t?.  Thomas,  28 
Kan.,  138.  O'Brien  v.  Gaslin,  20  Neb.,  347.  Tayliyr  v. 
Courinay,  15  Id.,  190.     Foreman  v.  Carter,  9  Kan.,  674. 

Reese,  Ch.  J. 

This  was  an  action  of  ejectment  brought  by  plaintiff 
in  error  against  defendant  in  error,  to  recover  tlie  north- 
east quarter  of  section  number  twenty-nine,  in  township 
number  twenty-five  north,  of  range  four  east,  in  Wayne 
county.  A  trial  in  the  district  court  resulted  in  a  verdict 
in  favor  of  defendant,  upon  which  judgment  was  rendered. 
Plaintiff  brings  the  case  into  this  court  by  proceedings  in 
error. 

It  appears  from  the  record  that,  in  the  month  of  April, 
1875,  and  prior  thereto,  one  Harry  Brownson  was  the 
owner  of  the  real  estate  in  question ;  that  prior  to  that 
time,  to-wit,  on  the  8th  day  of  March,  1871,  for  the  pur- 
pose of  securing  a  promissory  note  for  the  sum  of  $23^^ 
due  to  the  First  National  Bank  of  Omaha,  six  months 
after  its  date,  Harry  Brownson  and  Jennie  Brownson  (his 
wife)  executed  and  delivered  to  the  said  First  National 
Bank  a  mortgage  on  said  real  estate.     On  the  IGtli  day  of 
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April,  1875,  a  summons  was  issued  to  the  sheriff  of  Wayne 
county  directing  him  to  notify  the  said  Harry  Brownson 
and  Jennie  Brownson  of  the  institution  of  the  action  for 
the  foreclosure  of  the  mortgage  referred  to.  The  record 
seems  to  leave  in  doubt  the  date  of  the  commencement  of 
the  action,  but  it  is  shown  that  the  petition  was  sworn  to 
by  the  attorney  for  the  plaintiff  in  the  action,  on  the  28th 
of  July,  1874.  The  suit  was  instituted  in  the  name  of 
the  First  National  Bank  of  Omaha,  Nebraska,  as  plaintiff, 
against  Harry  Brownson  and  Jennie  Brownson.  The 
summons  was  returned  on  the  day  of  its  issue,  not  serve<l, 
the  defendants  not  being  found  in  the  county  of  Wayne. 
On  the  next  day  an  aflBdavit,  showing  the  non-residence  of 
the  defendants  Brownson,  was  filed,  and  service  was  had 
by  publication;  On  the  24th  of  August  of  the  same  year, 
a  decree  of  foreclosure  was  rendered,  and  the  land  ordered 
to  be  sold  to  satisfy  the  amount  found  due  upon  the  note  of 
Harry  Brownson.  The  land  was  sold,  under  the  order  of 
court,  to  plaintiff  in  that  action,  and  on  the  20th  day  of 
September,  1876,  the  sale  was  confirmed  and  the  sheriff 
was  directed  to  execute  the  usual  deed  to  the  purchaser, 
which  was  done.  There  is  no  question  as  to  the  chain  of 
title  of  defendant  Larson,  under  this  decree.  The  record 
shows  the  issuance  of  the  patent  by  the  United  States, 
conveying  the  land  to  Harry  Brownson,  his  mortgage  to 
the  bank,  the  foreclosure  proceedings,  the  purchase  of  the 
land  at  sheriff^s  sale  by  the  bank,  and  its  warranty  deed  to 
Larson. 

On  the  18th  day  of  February,  1885,  Harry  Brownson 
and  wife  conveyed  the  real  estate  to  plaintiff  herein,  by 
quit-claim  deed,  for  the  consideration, as  expressed  therein, 
of  one  dollar.  It  is  insisted  by  plaintiff  that  the  dis- 
trict court  had  no  jurisdiction  to  render  the  decree  of  fore- 
closure. This  contention  is  based  upon  the  alleged  defect 
in  the  affidavit  showing  the  non-residence  of  the  Brown- 
sous,  uj)on  which  service  by  publication  was  made,  and 
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also  upon  the  alleged  defect  of  the  proof  of  the  publication 
of  the  notice  filed  in  that  court,  prior  to  the  rendition  of 
the  decree.     The  afiSdavit  of  non-residence  is  as  follows: 

jss. 

"  Thomas  L.  Griffey,  being  duly  sworn,  says  that  he  is 
the  attorney  for  the  plaintiffs  in  the  above  entitled  cause; 
that  on  the  16th  day  of  April,  A  d.  1875,  he  filed  in  the 
district  court  for  Wayne  county,  Nebraska,  a  petition 
against  the  said  Harry  Brownson  and  Jennie  Brownson, 
defendants,  praying  that  the  said  plaintiffs  recover  of  the 
said  defendants  a  judgment  for  the  sum  of  $113.28,  due 
on  promissory  note  given  by  said  defendant,  Harry  Brown- 
son, to  said  phxintiffs,  and  allowance  for  attorney  fee,  and 
asking  for  the  loreclosure  of  a  certain  mortgage  given  by 
said  defendant  to  said  plaintiffs  to  secure  the  payment  of 
said  note.  That  the  said  defendants  are  non-residents  of 
the  state  of  Nebraska,  and  that  service  by  summons  can- 
not be  made  upon  them. 

^'And  the  said  plaintiffs  wish  to  obtain  service  by 
publication. 

"Thos.  L.  Griffey. 

"Subscribed  and  sworn  to  before  me  this  17th  day  of 
April,  1875. 

"W.  C.  McBeach. 
''Clerk  of  the  District  CouHP 

The  objections  to  this  aflSdavit  are :  Firat^  That  it  does 
not  show  the  property  mortgaged,  and  over  which  the  juris- 
diction was  said  to  be  obtained,  was  situated  in  Wayne 
county,  or  in  the  state  of  Nebraska,  and  there  was  no 
attempt  to  describe  it.  Second^  It  does  not  show  the  de- 
fendants could  not  be  served  with  summons  within  the 
state,  and  therefore  does  not  comply  with  the  requirements 
of  sections  77  and  78  of  the  civil  code,  and  hence  the  pro- 
ceed ings  under  it  were  void. 

It  will  be  observed  that  the  reference  to  the  mortgage 
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contained  in  the  affidavit  is,  that  the  action  is  for  the 
recovery,  of  the  judgment  on  the  note,  and  "  for  the  fore- 
closure of  the  certain  mortgage  given  by  said  defeDdants> 
to  said  plaintiffs  to  secure  the  payment  of  said  note." 

Sec.  77  of  the  civil  code,  which  has  often  been  construed 
by  this  court,  provides  when  service  by  publication  may 
be  had,  the  first  of  which  is,  '^  in  actions  brought  under 
the  fifty-first,  fifty-second,  and  fifty -third  sections  of  this 
code,  where  any  or  all  of  the  defendants  reside  out  of  the 
state." 

The  fifty-first  section  of  the  code,  referred  to  in  section 
77,  provides  for  the  "sale  of  real  property,  under  a  mort- 
gage lien  or  other  incumbrance  or  charge.*' 

It  is  provided  by  section  78  of  the  code  that,  before  ser- 
vice can  be  made  by  publication,  an  affidavit  must  be  filed 
that  service  of  summons  cannot  be  made  within  this  state^ 
on  the  defendant  or  defendants,  to  be  served  by  publica- 
tion, and  that  the  case  is  one  of  those  mentioned  in  section 
77.  The  question  here  presented  is,  do  these  facts  suf- 
ficiently appear  by  the  affidavit? 

It  is  alleged  that  the  affidavit  is  defective,  because  it 
fails  to  state  that  the  mortgaged  property  was  in  Wayne 
county,  where  the  action  was  brought.  This  question  was 
before  this  court  in  Grebe  v,  JoneSy  15  Neb.,  312,  and  it 
was  held  that  an  affidavit  which  states  that  service  of  sum- 
mons cannot  be  made  within  the  state  on  the  defendant  to 
be  served  by  publication,  and  facts  bringing  the  case  within 
section  77  of  the  code,  is  sufficient,  without  referring  to  that 
section. 

In  Fonts  v.  ifanuy  15  Neb.,  172,  it  was  held  that,  if 
land  of  the  description  given  is  within  a  county  where  an 
action  is  commenced  to  foreclose  a  mortgage  thereon,  the 
omission  of  the  name  of  the  county  or  principal  meridian 
in  the  affidavit  and  notice  is  not  fatal. 

In  McCormick  v.  Paddock,  20  Neb.,  486,  the  court  say: 
"An  a.Tidavit  for  service  by  publication  is  sufficient  if  it 
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states  the  nature  of  the  cause  of  action  for  which  publica- 
tion may  be  made,  and  that  service  of  summons  cannot  be 
made  upon  the  defendant  or  defendants  within  the  state«. 
Fonts  V.  Manriy  16  Neb.,  172.  And  it  is  not  necessary 
that  the  statement,  that  service  of  summons  cannot  be  made 
upon  the  defendant  in  the  state,  be  made  in  the  language 
of  the  statute.  If  the  fact  is  made  to  appear  by  the  affi- 
davit, it  is  sufficient.^' 

In  Carey  v.  Reeves,  5  Pac.  Rep.,  22,  the  supreme  court 
of  Kansas,  in  construing  a  section  of  the  code-  similar  to 
that  of  this  state,  say:  ''The  affidavit  states  that  the  said 
defendant  has  removed  from  the  said  county  of  Shawnee^ 
and  now  resides  in  that  region  of  country  known  as  Pike's 
Peak,  and  that  service  of  summons  cannot  be  made  on  said 
defendant  within  this  territory.  When  this  affidavit  was 
filed,- is  not  shown.  It  is  alleged  that  the  action  was  com- 
menced on  January  17,  1861,  and  the  affidavit  shows  that 

the  petition  was  filed  on  the  day  of  January,  1861. 

But  there  is  nothing  to  show  when  the  affidavit  was,  in 
fact,  filed.  If  it  was  filed  prior  to  January  29,  1861,  the 
region  of  country  known  as  Pike's  Peak,  or  a  portion 
thereof,  was  in  Kansas;  but  if  the  affidavit  was  filed  after 
January  29,  1861,  then  such  region  was  not  in  Kansas, 
and  no  part  thereof  was  in  Kansas.  And  it  devolves  upon 
the  plaintiff  to  show  clearly  and  affirmatively  when  this 
affidavit  was  filed;  or,  in  other  words,  to  show  clearly  and 
affirmatively  that  the  facts  were  such  that  the  district  court 
could  not  have  had  jurisdiction  to  render  the  judgment, 
which  it  did  render,  in  the  reformatory  and  foreclosure 
action.  As  the  district  courts  of  this  state  are  courts  of 
general  and  superior  jurisdiction,  it  will  be  presumed,  in 
the  absence  of  any  showing  to  the  contrary,  that  they  pos- 
sessed all  the  jurisdiction  that  was  necessary  for  them  to 
possess,  in  order  to  render  the  judgment  or  order  which,  it 
is  shown,  they  in  fact  did  render.  All  presumptions  are  in 
favor  of  the  jurisdiction  of  the  court.     In  this  case,  if  it 
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were  necessary  to  presume  that  the  affidavit  was  filed  at  a 
time  when  no  part  of  the  region  of  country  known  as 
Pikers  Peak  was  in  Kansas,  it  will  be  so  presumed." 

The  true  rule  seems  to  be  as  stated  in  Atkins  v.  Atkins, 
9  Neb.,  200,  that,  "If  there  is  a  total  want  of  evidence 
upon  a  vital  point  in  the  affidavit,  the  court  acquires  no 
jurisdiction  by  publication  of  the  summons;  but  where 
there  is  not  an  entire  omission  to  state  some  material  fact, 
but  it  is  insufficiently  set  forth,  the  proceedings  are  merely 
voidable."  Forbes  v.  Hyde,  81  Cal.,  842.  Slo&um  v.  Sla- 
cum,  17  Wis.,  150.  Tried  by  this  rule,  the  affidavit  is 
clearly  sufficient  to  give  the  court  jurisdiction. 

Objection  is  made  to  the  affidavit  of  proof  of  publication, 
which  is  in  the  following  form: 


"I,  John  T.  Spencer,  being  duly  sworn  according  to 
law,  do  say  that  I  am  one  of  the  publishers  of  the  Dakota 
Mail,  a  weekly  newspaper  published  in  Dakota  City,  Da- 
kota county,  state  of  Nebraska,  and  having  a  circulation 
in  said  county  and  elsewhere,  and  the  notice  hereunto  at- 
tached has  been  published  in  said  paper  for  five  successive 
weeks,  the  last  publication  being  on  the  14th  day  of  May, 
1875. 

"John  T.  Spencer. 

"Sworn  to  and  subscribed  before  me  this  20th  day  of 
August,  1875. 

"Kelley  M.  Frazer, 

'' Probate  Judge:' 

In  1885,  a  motion  to  amend  the  proof  of  service  by 
publication  was  made  in  the  district  court  of  Wayne 
county,  which  motion  was  sustained;  whereupon  an 
amended  affidavit  was  filed  as  additional  proof  of  publica- 
tion, the  objections  to  it  being  that  such  proof  was  incom- 
petent, irrelevant,  and  immaterial.  These  objections  were 
properly  overruled.     While  the  code  requires  proof  by 
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affidavit  to  be  filed  within  six  mouths  after  the  event 
sought  to  be  proved,  yet  such  restriction  does  not  prohibit 
the  court,  when  in  furtherance  of  justice,  frpm  permitting 
additional  proof  to  be  filed  to  establish  the  actual  facts  in 
a  case.  This  rule  was  applied  in  Kirkwood  v.  Reedy y  10 
Kan.,  453,  where  it  was  held  that  an  officer  might  amend 
a  return  to  process  to  conform  to  the  facts  when  in  further- 
ance of  justice,  even  long  after  the  rendition  of  the  judg- 
ment. See  also  Maxw.  PL  and  Pr.  (4th  Ed.),  178. 
Proof  of  publication  of  notice,  in  an  action  of  foreclosure, 
is  similar  in  its  nature  to  proof  of  service  of  a  summons, 
and  we  see  no  reason  why  the  rule  which  permits  the 
amendment  of  a  return  should  not  be  applied  to  proof  of 
service  by  publication.  The  court,  therefore,  properly 
permitted  amendment  of  proof  of  service  to  be  made  and 
filed. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Geo.  W.  Nicholas,  plaintiff  in  error,  v.  Asbury 
C.  Jones,  defendant  in  error. 

Principal  and  Agent:  commission  to  agent.  Where  the 
price  of  property  and  the  terms  of  payment  are  fixed  by  the 
seller,  and  the  agent  engages  to  procure  a  purchaser  at  that 
price  and  upon  those  terms,  if,  upon  the  procurement  of  the 
agent,  a  purchaser  is  produced,  to  whom  a  sale  is  made,  even 
though  the  contract  of  sale  may  be  made  by  the  seller,  the  agent 
is  entitled  to  his  commission. 

Error  to  the  district  court  for  EeJ    Willow  county. 
Tried  below  before  Gaslin,  J. 
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S.  R,  Smithy  for  plaintiff  in  error,  cited  :     Jflatthews  v, 
Sawle,  12  Neb.,  398.      Fults  v.  Wimer,  9  Pae.  Rep.,  316. 
StUlman  v.  Fitzgerald,  83  N.  W.  Rep.,  564.     Webb  v.  Pax- 
ton,   S2   Id.,   749.      McDonald  v.   Boeing,  5   Id.,  439. 
WiUiams  v.  3IcGraw,  18  Id.,  227. 

Oeorge  H,  Grubb  {E,  W.  Metcalfe  with  him),  for  de- 
fendant in  error,  cited:  Potvin  v,  Curran,  IS  Neb.,  304. 
Hartley  v.  Dorr  &  Co,,  15  Id.,  452.  Anderson  v.  Cox, 
16  Id.,  10.     Newman  v.  Mueller,  16  Id.,  623. 

Reese,  Ch.  J. 

This  action  was  for  the  recovery  of  the  sum  of  $200, 
sieged  to  be  due  defendant  in  error  from  plaintiff  in  error, 
as  commissions^  or  brokerage,  in  the  sale  of  certain  real 
-estate. 

The  petition  alleged,  that  defendant  in  error  was  em- 
ployed by  plaintiff  in  error  as  such  agent,  and  that  during 
his  employment  he  procured  a  purchaser  for  the  property, 
who  was  accepted  by  plaintiff  in  error,  and  to  whom  the 
property  was  sold,  and  for  which  services  plaintiff  in  error 
became  indebted  to  him. 

The  answer  consisted  of  a  general  denial  of  each  and 
every  allegation  in  the  petition. 

A  trial  was  had  to  the  district  court,  a  jury  being  waived, 
And  which  trial  resulted  in  a  finding  in  favor  of  defendant 
in  error  and  against  plaintiff  in  error,  and  judgment  for 
the  amount  claimed  in  the  petition.  A  motion  for  a  new 
trial  was  filed,  assigning  as  ground  therefor,  "that  the 
findings  of  the  court  in  the  case  were  contrary  to  the  law 
and  to  the  evidence  introduced."  This  motion  was  over- 
ruled, to  which  plaintiff  in  error  excepted,  and  for  the  pur- 
pose of  reversing  the  judgment  he  prosecuted  error  to  this 
court. 

Upon   the  consideration  of  the  case,  we  are  limited. 
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strictly  speakings  to  the  ground  assigned  for  the  motion 
for  a  new  trial.  The  only  question  presented  by  this 
motion,  and  by  the  brief  of  plaintiflF  in  error,  and,  in  fact, 
the  only  question  which  could  be  presented,  is,  whether  or 
not  the  evidence  was  sufficient  to  sustain  the  finding  and 
judgment  of  the  district  court?  In  this  investigation,  we 
<5an  only  look  to  the  evidence,  for  the  purpose  of  ascertain- 
ing whether  the  testimony  adduced  by  defendant  in  error, 
if  believed  by  the  trial  court,  would  be  sufficient  to  sustain 
a  finding  in  his  favor.  It  is  well  settled  in  this  state  that 
this  court  cannot  enter  upon  a  critical  examination  of  con- 
flicting testimony.  It  is  true  that  the  agency  of  defendant 
in  error  was  denied  by  plaintiff  in  error  upon  the  trial,  and 
that  he  has  insisted  throughout  that  defendant  in  error 
was  not  under  his  employment  at  the  time  of  the  sale  The 
converse  is  maintained  with  equal  vigor  and  persistency 
by  defendant  in  error.  He  testified,  in  substance,  that  he 
was  engaged  in  the  business  of  real  estate  agent,  among 
other  things,  and  that,  prior  to  the  time  the  sale  of  the  real 
estate  was  made,  plaintiff  in  error  placed  the  property  in 
his  hands  for  sale,  fixing  the  price  at  $7,000,  and  agreeing 
to  pay  him  five  per  cent  commission  on  the  first  $1,000 
and  two  and  one-half  per  cent  on  each  remaining  $1,000; 
that  under  such  agreement,  defendant  in  error  entered  up- 
on the  employment,  and  succeeded  in  finding  a  purchaser,  to 
whom  the  property  was  sold,  at  the  price  fixed ;  the  princi- 
pal portion  of  the  trade  being  made  through  him. 

Mr.  Hobson,  the  person  who  made  the  purchase,  testified 
that  his  attention  was  first  called  to  the  property  by  de- 
fendant in  error,  and  that  through  his  labors  he  made  the 
purchase. 

One  J.  M.  Valentine  testified  that,  prior  to  the  time  the 
sale  was  made,  he  had  a  conversation  with  plaintiff  in  error, 
in  which  plaintiff  in  error  stated  that  he  desired  to  sell  the 
property,  and  had  placed  it  in  the  hands  of  defendant  in 
in  error,  for  sale,  but  that  he  doubted  his  ability  to  con- 
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summate  the  trade,  as  he  was  "too  slow ;"  that  defendant  in 
error  was  trying  to  sell  to  some  other  parties,  but  that  h  ♦ 
did  Dot  think  he  would  make  a  trade.  This  conversation 
occurred  on  or  about  the  5th  day  of  May,  1886,  probably 
about  one  month  before  the  sale  was  made. 

It  was  admitted  by  plaintiff  in  error  upon  the  witness 
stand,  in  substance,  that  he  placed  the  property  in  the 
hands  of  defendant  in  error  for  sale  in  December  or  Janu- 
ary last  prior  to  the^sale  :  that  defendant  in  error  went  back 
to  Iowa,  and  thought  that  he  could  make  a  trade  there,  but 
that  he  could  not,  and  that  nothing  more  was  said  or  done 
about  it.  There  is  no  proof  of  any  termination  of  this  agen- 
cy, on  the  part  of  the  plaintiff  in  error,  notwithstanding  he 
testified  positively  that  defendant  in  error  was  not  his 
agent,  and  did  not  have  the  property  for  sale.  These 
questions  of  fact  were  passed  upon  and  decided  by  the 
district  court,  and  under  the  rule,  as  stated  frequently  by 
this  <5ourt,  that  where  the  price  of  property  and  the  terms 
of  payment  are  fixed  by  the  seller,  and  the  agent's  engage- 
ment is  to  procure  a  purchaser  at  the  price  and  upon  the 
terms  named,  when  upon  the  procurement  of  the  agent  a 
purchaser  is  produced,  with  whom  the  seller,  even  him- 
self, negotiates  and  effects  a  sale,  although  the  terms  may 
be  somewhat  changed,  the  agent  is  entitled  to  his  com- 
mission.    Poivin  V,  Currarij  18  Neb.,  302. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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gubtave  runge,  plaintiff  in  bbbor,  v.  john  ir 
Brown,  defendant  in  error. 

1.  Deceit:    evidence.    In  order  to  maintain  an  action  for  deceit^ 

it  is  not  only  necessary  to  establish  the  telling  of  an  untrnth^ 
knowing  it  to  be  snch,  bat  it  is  equally  necessary  that  it  be- 
shown  that  the  plaintiff  had  a  right  to  rely,  and  did  rely,  upoD 
the  representations  made,  and  that  he  altered  his  condition  ia 
consequence  thereof,  and  suffered  damages  thereby. 

2.     :    .     A  defendant  when  sued  for  damages  resulting: 

from  an  alleged  misrepresentation  of  facts  by  him,  cannot  be- 
heard  to  contend  that  he  was  not  a  person  upon  whose  informa^ 
tion  the  plaintiff  had  a  right  to  rely. 

3.  Instructions  to  a  jury  must  be  based  upon  the  eyidence  ad- 

duced npon  the  trial. 

4.  .  An  instruction  by  which  it  is  sought  to  cover  the  whole- 
case,  and  upon  which,  if  met  by  the  evidence,  the  jury  is  in- 
structed to  find  in  a  certain  way,  should  include  all  the  elements- 
necessarily  involved  in  the  case  and  within  the  evidence. 

5.  Fraudulent  Representations.    A  plaintiff  instituted  hi» 

action  against  a  defendant  upon  a  promissory  note  executed  by- 
such  defendant.  The  petition  contained  a  second  count,  or 
cause  of  action,  in  which  it  was  alleged  that  the  promissory 
note  was  given  for  the  purchase  price  of  a  number  of  sheep  sold, 
to  the  maker  of  the  note,  but  that  another  party,  who  was  made 
defendont,  was  jointly  interested  in  the  purchase  of  the  sheep,, 
with  the  maker  of  the  note,  and  should  have  signed  the  note,, 
whereby  he  was  indebted  to  the  plaintiff,  etc.  Upon  a  demur- 
rer to  the  petition  being  filed  by  the  person  who  had  not  signedl 
the  note,  the  action  was  voluntarily  dismissed  as  to  him,  which 
dismissal  was  an  abandonment  of  the  second  count  in  the 
petition.  It  was  Heldj  That  in  an  action  afterwards  brought 
by  the  plaintiff  against  such  third  party  for  fraudulent  repre^ 
sentations  as  to  the  financial  standing  of  the  maker  of  the  note^ 
the  prior  suit  was  not  a  bar  to  the  action. 

Error  to  the  district  court  for  Cheyenne  county.    Tried 
below  before  Hamer,  J. 

Heist  &  Raynor^  for   plaintiff  in  error,  on  fraudulent 
misrepresentations,  cited:     Allen  v.  Addington,  7  Wend., 
52 
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10.  11  Id.,  376.  Goings  v.  White,  33  Ind.,  125.  Clark 
&  French  v.  Tennant,  5  Neb.,  666.  Humphrey  v.  Merriam, 
32  MioD.,  197.  Fourth  instruction.  Hall  v.  Johnson,  41 
Mich.,  288.  Saundei's  v.  Hatterman,  2  Ired.,  32.  Frank- 
lin V,  Holle,  7  Mo.  App.,  241.  Instructions  given  by 
court.  Ballard  v.  State,  19  Neb.,  619.  Dunbier  r.  Day, 
12  Id.,  607.  IVasson  v.  Palmer,  13  Id.,  378.  Farker  v. 
Fisher,  39  111.,  164.  Action  not  maintainable.  Neild  v. 
Burton,  49  Mich.,  53.  Thompson  v.  Hotoard,  31  Id.,  309. 
Action  barred.  Audubon  v.  Excelsior  Ins.  Oo,^  27  N.  Y., 
218.  Whiie  v.  Bank,  6  Ohio,  530.  2  Nash.  PI.  and  Pr., 
1070.' 

G,  M.  Lambe7*tson  and  James  W,  Norvett,  for  defendant 
in  error.  Plea  in  bar.  Freeman  Jud^t,  Sees.  260-267. 
Cheney  v.  Cooper,  14  Neb.,  418.  Philpoft  r.  Brown  <t- 
Ryan,  16  Id.,  387.  Pomeroy  Rem.,  Sec.  572.  Cooley 
Torts,  91,  94.  Instructions.  Cooley  Torts,  490,  491. 
Mead  v.  Bunn,  32  N.  Y.,  275.  Eaton  v.  Winnie,  20 
Mich.,  156.  Williams  v.  Bates,  15  Neb.,  566.  Ernst 
V.  R  R,  35  N.  Y.,  28.  Bishop  Contr.,  661,  667. 
Starkweather  v.  Benjamin,  32  Mich.,  302. 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Chey- 
ciuie  county,  and  was  in  the  nature  of  an  action  for  deceit. 

It  is  alleged  in  the  petition  that,  on  the  14th  day  of 
August,  1884,  defendant  in  error  was  the  owner  of  a  flock 
of  sheep,  consisting  of  2,296  head ;  that  on  or  about  said 
day,  one  Philip  Musheid  applied  to  plaintiff  to  purchase 
said  flock  of  sheep,  the  purchase  to  be  made  principally 
on  time;  that  defendant  in  error  was  unacquainted  with 
the  character  and  financial  standing  of  said  Musheid,  and 
was  by  him  referred  to  plaintiff  in  error  for  information 
thereon,  and  that,  in  accordance  with  said  reference,  he 
applied  to  plaintiff  in  error  for  such  information  ;  that  at 
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^d  time  plaintiff  in  error  knew  of  such  reference;  that  at 
that  time  plaintiff  in  error  well  knew  the  financial  standing 
and  condition  of  Musheid ;  that  he  was  insolvent  and 
unfit  to  be  trusted,  and  was  not  entitled  to  credit  for  any 
amount,  but  that  he  falsely  and  fraudulently,  in  answer  to 
the  questions  propounded  by  defendant  in  error,  repre- 
sented the  financial  standing  of  Musheid  as  good — stating 
that  he  was  the  owner  of  a  certain  ranch,  being  a  section 
^f  land  on  which  Musheid  then  resided,  situated  about 
two  and  one-half  miles  west  of  the  town  of  Sidney,  and 
that  said  Musheid  had  been  offered  $18,000  for  the  said 
ranch ;  that  he  was  also  the  owner  of  a  large  number  of 
sheep  and  other  valuable  property,  and  had  large  sums  of 
money  due  him,  which  he  would  receive  within  a  short 
time  thereafter;  that  the  promissory  notes  of  said  Musheid, 
to  the  amount  of  $3,000,  were  negotiable  at  the  banks,  at 
Sidney,  at  regular  banking  rates  of  discount,  or  to  any 
other  person  having  money  to  invest  in  such  property ; 
that  he  made  such  representation  as  to  the  standing  of 
Musheid  as  induced  defendant  in  error,  who  relied  thereon, 
to  sell  to  said  Musheid  said  flock  of  sheep  for  the  sum  of 
$3,144,  $144  of  which  was  paid  in  cash,  and  for  the  re- 
maining $3,000  the  said  Musheid  executed  and  delivered 
to  defendant  in  error  two  promissory  notes — one  for  $1,000, 
due  in  four  months,  the  other  for  $2,000,  due  in  one  year 
after  date.  It  is  alleged  that,  at  the  time,  said  Musheid 
was  not  in  good  financial  standing,  and  was  not  the  owner 
^f  the  ranch,  or  of  the  section  of  land  referred  to,  upon 
which  he  then  lived,  nor  was  he  the  owner  of  any  land 
whatever.  Neither  was  he  the  owner  of  any  sheep  or 
other  stock,  nor  had  he  the  money  due  him,  as  stated  by 
plaintiff  in  error,  but  that  the  said  Musheid  was  absolutely 
insolvent,  without  property  or  credit,  and  without  any 
financial  standing  at  the  banks,  at  Sidney  or  elsewhere,  and 
of  all  of  which  plaintiff  in  error  had  full  knowledge. 
That  aside  from  the  $144  cash  money  paid  by  Musheid, 
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he  had  wholly  failed  to  pay  any  part  of  the  purchase  price 
of  said  sheep,  and  that  at  the  time  of  the  bringing  of  the 
action,  as  well  as  at  all  times  prior  thereto,  since  before 
the  execution  of  the  said  notes,  said  Musheid  was  wholly 
insolvent,  and  that  defendant  in  error  was  likely  to  lose 
and  would  lose  the  amount  of  his  claim,  whereby  he  was 
damaged  in  the  sum  of  $3,476,  for  which  judgment  was 
demanded  against  plaintiff  in  error. 

The  answer  of  plaintiff  in  error  consisted — First,  of  a 
general  denial  of  all  the  allegations  contained  in  the  peti- 
tion,  excepting  such  as  were  substantially  admitted  therein. 
Second,  as  a  plea  in  bar  of  the  defendant's  recovery,  the 
answer  contained  the  allegations,  that  defendant  in  error 
had  caused  to  be  instituted  against  the  said  Musheid  an 
action,  in  the  district  court,  upon  the  $1,000  note  referred 
to,  and  had  obtained  a  judgment  thereon  for  the  full 
amount  of  principal  and  interest,  and  that  no  action  had 
been  taken  by  defendant  in  error  since  the  rendition  of 
said  judgment  to  enforce  the  collection  thereof.  Thirds 
that  on  the  16th  day  of  November,  1885,  defendant  in 
error  instituted  an  action  in  the  district  court  against  the 
said  Philip  Musheid  and  plaintiff  in  error,  for  the  recov- 
ery of  the  $2,000  represented  by  the  other  promissory 
note  referred  to;  that  it  was  alleged  in  the  petition  that  the 
sale  of  the  sheep  was  made  to  the  said  Musheid  and  plaint- 
iff in  error;  that  they  were  jointly  interested  in  the  pur- 
chase of  said  sheep,  and  that  the  said  plaintiff  in  error 
&lsely  and  fraudulently  represented  that  the  said  Musheid 
was  solvent,  and  fully  able  to  pay  all  claims  which  he 
would  contract  and  agree  to  pay;  and  that  the  plaintiff, 
relying  upon  such  representations,  agreed  to  accept  the  note 
of  the  said  Musheid,  for  the  sum  of  $2,000 — judgment 
being  demanded  against  both  parties;  that  to  this  petition 
Musheid  answered,  setting  up  a  defense,  and  plaintiff  in 
error  filed  a  demurrer.  Afterwards,  but  before  trial,  de- 
fendant in   error  dismissed  his  action. as  to  plaintiff  in 
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error,  and  proceeded  alone  against  Musheid,  recovering 
a  judgment  for  the  full  amount  due  on  said  note,  but 
that  no  effort  had  been  made  to  enforce  the  same  by  execu- 
tion or  otherwise.  It  is  insisted  that  the  judgment 
thereby  the  suit  against  plaintiff  in  error  was  dismissed 
is  a  bar  to  the  action  in  this  case,  and  the  same  is  so 
pleaded. 

By  his  reply,  defendant  in  error  denied  all  the  allega- 
tions of  the  answer,  except  the  fact  of  the  recovery  of  the 
Judgments  referred  to;  but,  as  to  them,  the  legal  effect  as  a 
bar  to  this  action  was  denied. 

A  jury  trial  was  had,  which  resulted  in  a  verdict  and 
judgment  in  favor  of  defendant  in  error.  Plaintiff  in 
error  seeks  a  reversal  thereof,  by  proceedings  in  error  to 
this  court.  A  number  of  questions  are  presented  by  the 
petition  in  error  and  brief  of  plaintiff  in  error,  which  we 
•deem  it  unnecessary  to  notice,  for  the  reason  that,  in  our 
view  of  the  case,  a  new  trial  must  be  had,  and  in  which 
the  questions  presented  are  not  liable  to  again  arise. 

The  testimony  of  the  witnesses  upon  the  trial,  in  so  far  as 
the  evidence  for  defendant  in  error  extended,  is  conflicting, 
and  so  far  as  that  conflict  is  concerned,  we  shall  have  nothing 
to  say.  But  upon  examining  the  bill  of  exceptions,  we 
find  an  entire  absence  of  proof  that  defendant  was  misled 
by  the  alleged  representations  of  plaintiff  in  error.  Plaint- 
iff in  error,  in  his  testimony,  denied  absolutely  the  making 
of  any  representations  as  to  the  financial  standing  of  Mus- 
heid.  Every  statement  of  fact  testified  to  by  defendant  in 
error  in  that  behalf  was  flatly  and  unequivocally  contra- 
dicted by  plaintiff  in  error  in  his  testimony.  We  are 
therefore  required  to  examine  the  testimony  of  defendant 
in  error  alone,  for  the  purpose  of  ascertaining  whether  such 
testimony,  if  believed  by  the  jury  in  its  entirety,  would 
support  the  verdict.  This  testimony  may  fairly  be  stated 
to  be,  that  on  the  13th  day  of  August,  1884,  plaintiff  in 
^rror  stated  to  defendant  in  error  that  he  could  sell  the 
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sheep  to  Musheid ;  that  Musheid  was  good,  that  he  had  a 
lot  of  sheep  and  cattle  and  horses,  and  had  a  ranch  that 
was  worth  $18,000;  that  he  had  been  offered  that  sum  for 
it ;  that  Musheid  could  not  pay  much  cash,  but  he  would 
pay  it  in  three  or  four  months;  that  afterwards,  defendant 
in  error  sold  the  sheep  to  Musheid,  taking  his  notes  for 
the  $3,000,  as  stated;  that  in  conversation  with  Musheid,. 
in  making  the  trade,  Musheid  stated  that  his  notes  were 
good  at  the  bank,  but  in  case  they  were  not  he  could  make 
them  good.  The  notes  were  taken  and  the  sheep  delivered. 
But  when  defendant  in  error  presented  the  notes  at  the 
bank  for  discount,  he  was  informed  that  Musheid  was  in- 
solvent and  the  notes  were  absolutely  worthless.  It 
appears  from  the  testimony  that  Musheid  was  the  step- 
father of  plaintiff  in  error;  that  the  ranch  referred  to  as 
having  been  owned  by  Musheid,  belonged  to  plaintiff  in 
error;  and  there  is  suflBcient  to  justify  the  jury  in  finding^ 
that  the  personal  property  upon  this  ranch,  upon  which 
Musheid  was  living,  also  belonged  to  plaintiff  in  error;  and 
that  plaintiff  in  error  was  fully  aware  of  Musheid's  finan- 
cial condition.  But  there  is  no  proof  that  the  representa- 
tions alleged  to  have  been  made  by  plaintiff  in  error  were 
relied  upon  by  defendant  in  error,  and  induced  him  ta 
make  the  sale  referred  to.  Upon  this  point  we  think  the 
authorities  are  substantially  all  one  way.  If  defendant  in 
error  sold  the  sheep  to  Musheid,  upon  his  own  judgment^ 
and  wholly  uninfluenced  by  the  alleged  statements  of 
plaintiff  in  error,  it  is  clear  that  such  statements  could  not 
result  in  damages  to  him,  however  untrue  they  might  have 
been,  unless  they  were  relied  upon  by  defendant  in  error, 
and  that,  so  relying,  he  sold  the  sheep,  received  the  notes, 
and  suffered  damage  thereby.  It  must  appear  that,  rely- 
ing upon  the  statements,  he  altered  his  condition,  and  was 
damaged  thereby,  that  this  change  in  his  condition  was  in 
consequence  of  the  representations,  as  well  as  that  the  rep- 
resentations were  untrue.     Ming  v.  Woolfolkj  116  U-  S., 
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699.  Safford  v.  Orout,  120  Mass.,  20.  Ooings  v.  White, 
33  Ind.,  125.  Jordan  v.  Pickett,  78  Ala.,  881.  Byard  v. 
Holmes^  34  N.  J.  L.,  296.  Avery  v.  Chapman,  (12  la., 
144.  Humphrey  v.  Marriam,  32  MiDn.,  197.  Addington 
V.  Allen,  11  Wend.,  375.  Clark  v.  Tennant,  5  Neb.,  649. 
While  it  is  true  that  it  is  not  indispensable  that  the  rep- 
resentation should  have  been  the  sole  inducement  to  de- 
fendant in  error  to  make  the  contract,  yet  there  must  be 
proof  that  it  contributed  materially  thereto,  and  that  this 
representation,  with  or  without  other  circumstances,  in- 
duced defendant  in  error  to  make  the  sale.  This  proof 
was  wholly  wanting.  It  is  argued  by  defendant  in  error 
that  the  circumstances  under  which  the  sale  was  made,  in 
connection  with  the  representation,  as  shown  by  the  testi- 
mony, are  sufficient  to  warrant  the  jury  in  finding  such 
reliance,  but  this  we  do  not  think  is  the  case.  There  was 
sufficient  to  justify  a  finding  that  the  representations  were 
made,  that  they  were  untrue,  and  that  plaintiff  in  error 
knew  them  to  be  untrue  at  the  time  he  made  them.  There 
were  some  circumstances  which  point  to  the  fraudulent  in- 
tent on  the  part  of  plaintiff  in  error,  but  we  find  nothing 
which  tends  to  prove  a  reliance,  on  the  part  of  defendant  in 
error,  upon  the  truth  of  the  statements,  or  that  they  con- 
tributed to  his  making  the  sale.  In  the  absence  of  proof 
by  defendant  in  error  upon  this  point,  he  being  a  witness 
upon  the  stand,  there  are  some  circumstances  which  seem 
to  negative  the  idea  of  such  reliance.  It  appears  that  he 
discussed  with  Musheid  the  propriety  of  taking  his  note, 
stated  that  he  wanted  good  notes,  and  was  informed  by 
Musheid  that  if  his  notes  were  not  good  he  could  make 
them  so.  In  view  of  Musheid's  surroundings  it  would  not 
be  improbable  that  the  sale  might  have  been  made,  had 
not  plaintiff  in  error  made  any  representations  whatever. 

It  is  insisted  by  plaintiff  in  error  that  defendant  in  error 
was  guilty  of  negligence  in  accepting  the  notes  of  Musheid, 
and  •  therefore  he  cannot  recover.     In  support  of  this,  he 
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quotes  the  familiar  rule^  that  defendant  in  error  coald  not 
recover  if  he  was  negligent  and  failed  to  make  other  con- 
venient inquiry  as  to  the  standing  of  Musheid.  Under 
the  evidence  upon  the  trial,  it  is  somewhat  doubtful  if  this 
rule  could  have  any  application,  as  it  would  seem  that, 
upon  the  question  of  Musheid's  financial  standing,  plaint- 
iff in  error  could  not  be  ignorant^  if  he  was  the  owner  of 
the  farm  upon  which  Musheid  resided,  but  represented  to 
defendant  in  error  that  it  belonged  to  Musheid ;  and  if  he 
was  the  owner  of  the  personal  property  which  apparently 
belonged  to  Musheid,  the  relationship  of  stei>-father  and 
«on  existing  between  them,  it  would  seem  clear  that  the  rep- 
resentation so  made,  if  believed  and  relied  upon,  would  be 
sufficient.  At  any  rate,  it  would  be  sufficient  to  warrant 
the  jury  in  finding  that  there  was  no  negligence  on  the  part 
of  defendant  in  error.  Upon  this  last  proposition^  the 
plaintiff  in  error  submitted  to  the  court  instruction  num- 
ber four  of  those  asked  by  him  to  be  given  to  the  jury, 
which  the  court  refused  to  give.  This  instruction  is  as 
follows : 

"4th.  The  court  also  instructs  the  jury  that  if  the 
plaintiff  had  the  means  of  obtaining  correct  information 
of  the  financial  standing  of  Philip  Musheid,  though  the 
defendant  may  have  made  representations  to  plaintiff,  and 
plaintiff  failed  to  make  the  inquiry,  or  used  the  ordinary 
diligence  to  ascertain,  that  any  man,  by  exercising  common 
prudence  and  business  caution,  could  have  ascertained;  and 
if  you  find  that  the  plaintiff  did  not  exercise  the  ordinary 
caution  of  business  men,  nor  use  the  reasonable  diligence 
which  every  prudent  person  ought  when  making  a  sale  of 
property  under  the  circumstances  as  you  find,  after  weigh- 
ing well  the  testimony  adduced,  was  made  in  this  case, 
and  that  the  defendant  was  not  a  person  upon  whose  in- 
formation plaintiff  had  a  right  to  rely, — then  the  defendant 
is  entitled  to  a  verdict  from  you." 

While  it  might  have  been  pro))er  for  the  court  to  submit 
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to  the  jury  the  questioD  of  the  negligence  of  defendant  in 
•error,  as  shown  by  all  the  circumstances,  yet  we  think  the 
court  did  not  err  in  refusing  the  instruction  asked.  With- 
out stopping  to  discuss  the  question  as  to  whether  or  not 
the  instruction  states  the  rule  too  broadly,  we  think  it 
quite  clear  that  plaintiff  in  error  could  not  insist  that  he  was 
^'  not  a  person  upon  whose  opinion  plaintiff  had  the  right 
to  rely."  If  the  representations  were  made  and  were 
known  to  be  false  by  the  person  making  them^  and  the 
person  to  whom  they  were  made,  in  the  exercise  of  reason- 
able care  under  all  the  circumstances,  relied  upon  them, 
the  party  making  the  representation  could  not  be  heard  to 
say  that  he  was  not  entitled  to  belief. 

The  court  gave  to  the  jury,  upon  its  own  motion,  in- 
■struction  number  one,  which  we  here  copy: 

'^  1st.  Before  you  can  find  for  the  plaintiff  in  this  case, 
you  must  find  by  a  preponderance  of  evidence  that  the  said 
Philip  Musheid,  mentioned  in  plaintiff's  petition,  bought 
the  sheep,  and  gave  the  notes  described  in  the  petition  as 
part  of  the  purchase  price,  and  that  the  defendant,  Gustave 
Runge,  knew  that  Philip  Musheid  was  insolvent  and 
without  property,  but  nevertheless  represented  to  the 
iplaintiff,  before  Musheid  bought  the  sheep,  that  Musheid 
was  the  owner  of  a  section  of  land  about  two  and  one-half 
miles  from  Sidney,  for  which  he  had  been  offered  eighteen 
thousand  dollars,  and  was  the  owner  of  a  large  number  of 
sheep  and  other  property,  and  was  worthy  of  credit ;  that 
the  plaintiff  believed  these  representations,  and  was  induced 
to  trust  Musheid  in  consequence  of  the  same;  and  that  the 
notes  given  have  not  been  paid.  If  you  believe  these 
things  you  will  render  a  verdict  for  the  plaintiff  for  the 
full  amount  of  his  claim.'^ 

The  latter  sentence  of  this  instruction  is  objected  to,  as 
virtually  telling  the  jury  to  render  a  verdict  for  the  plaint- 
iff in  the  action  for  the  full  amount  of  the  claim.  This 
objection  is  also  based  upon  the  fact  that  there  was  no 
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proof  that  defendant  in  error  relied  upon  the  representa- 
tions, and  that  the  instruction  was  open  to  the  criticism 
that  it  was  not  based  on  the  evidence,  in  that  particular^ 
and  in  support  of  this  contention  plaintiff  cites  Ballard  o. 
State,  19  Neb.,  619.  Wasaon  v.  Palmer,  13  Id.,  578- 
Dunbier  v.  Day,  12  Id.,  607. 

While,  in  this  particular,  the  instruction  stated  the  law 
correctly,  it  was  objectionable,  for  the  reason  stated.  Win- 
ter V.  Bandel,  30  Ark.,  362.  Franklin  v.  Holle,  7  Mo. 
App.,  241.  Buck  V.  Leach,  69  Me.,  484.  8.  3L  &  M.  R. 
R.  Co.  V.  Anderson,  51  Miss.,  829. 

An  instruction  which  seeks  to  cover  an  entire  case  con- 
sisting of  a  number  of  elements,  is,  to  the  mind  of  the 
writer,  a  somewhat,  dangerous  one,  for  the  reason  that,  in 
the  hurry  of  a  trial,  it  is  somewhat  dilBcult  for  the  trial 
judge  to  embody  in  one  instruction  all  the  elements  as 
shown  by  the  pleadings  and  evidence  without  sometimes 
omitting  a  part.  Therefore,  the  sentence,  "If  you  believe- 
these  things  you  will  render  a  verdict  for  the  plaintiff," 
might  better  have  been  omitted.  We  think  the  law  is 
fairly  stated  in  the  brief  of  plaintiff  in  error, — that,  to  entitle 
a  plaintiff  to  recover  in  a  case  like  the  one  at  bar,  he  must 
show  that  the  representations  were  made  substantially  as- 
alleged  ;  that  they  were  made  under  circumstances  which 
would  justify  their  belief  by  a  reasonably  prud^t  man; 
that  they  were  false;  that  they  were  relied  upon  by  the 
pCrsoli  to  whom  they  were  made,  and  so  relying  he  acted 
thereon,  to  his  injury. 

It  is  next  insisted  by  plaintiff  in  error  that,  by  com- 
mencing the  former  notion,  defendant  in  error  elected  to 
prosecute  his  action  ex  confractu;  that  he  is  bound  by  that 
election,  and  that  he  cannot  afterwards  maintain  an  action 
ex  delicto;  and  therefore  the  institution  of  his  action  against 
Musheid  and  plaintiff  in  error  jointly,  and  ils  final  dis- 
missal without  trial,  is  a  bar  to  this  action. 

As  to  the  election,  it  is  apparent  that  no  such  results- 
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can  follow  as  claimed  by  plaintiff  in  error.  Whatever 
might  have  been  the  rule  as  to  election  of  forms  of  action 
at  common  law,  we  are  quite  clear  that  the  commencement 
of  the  action  referred  to  could  not  bar  this  action.  That 
action  was  based  upon  the  alleged  fact  that  the  sheep  were 
sold  to  Musheid  and  plaintiff  in  error,  but  Musheid  only 
signed  the  note  described  in  the  petition.  Closely  con- 
nected with  this  is  the  further  contention  that  the  dis- 
missal of  that  case,  in  so  far  as  it  related  to  plaintiff 
in  error,  was  a  bar  to  a  proceeding  in  any  other  action. 
The  petition  consisted  of  two  counts  or  causes  of  action  y 
one  against  Musheid  upon  the  note,  the  other,  in  effect, 
against  Musheid  and  plaintiff  in  error,  for  the  value  of 
the  sheep  alleged  to  have  been  sold  and  delivered  to  them. 
A  demurrer  was  filed  by  plaintiff  in  error.  What  that 
demurrer  consisted  of,'  whether  general  or  special,  is  not 
disclosed  by  this  record.  Pending  the  demurrer,  and 
without  any  action  being  had  thereon  by  the  court,, 
the  plaintiff  in  the  suit  dismissed  his  action  virtually 
against  both  parties,  so  far  as  the  second  count  or  cause  of 
action  was  concerned,  and  proceeded  solely  upon  his  note. 
This  involved  a  voluntary  non-suit  or  dismissal  of  his  ac- 
tion as  against  plaintiff  in  error.  No  issue,  either  of  law 
or  fact,  was  decided  by  the  court.  There  was  no  adjudi- 
cation of  any  rights,  and  no  judgment  upon  the  merits. 
But  it  is  said  that,  by  that  suit,  defendant  decided  to 
proceed  ex  contractu,  and  that  having  so  decided  he  is 
bound  thereby  and  could  not  change  his  election.  This 
is  to  a  great  extent  a  common  law  nicety,  which  does 
not  obtain  under  the  code;  but  it  is  quite  apparent  that 
that  action,  as  stated  in  the  second  count  of  the  petition, 
could  not  have  been  maintained  in  connection  with  the 
suit  against  Musheid  on  the  note,  and,  so  far  as  that  suit 
was  concerned,  it  amounted  to  nothing;  and  the  dismissal 
of  the  whole  cause  of  action,  as  stated  in  the  count  referred 
to,  was  equivalent  to  a  dismissal  of  the  action,  ^^lch  left 
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the  parties  in  the  same  condition,  so  far  as  that  cause  ol 
action  was  concerned,  as  though  no  suit  had  been  insti* 
tuted.  We  therefore  hold  that  the  former  suit  is  in  no 
«ense  a  bar  to  the  present  action. 

For  the  errors  hereinbefore  referred  to,  the  judgment  of 
the  district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings  according  to  law. 

Reversed  and  remanded. 
The  other  judges  concur. 


John  W.  Pierce,  plaintiff  in  error,  v.  Margaret 
E.  Oard,  dependant  in  error. 

1.  Libel  and  Slander :  pbivileobd  communications.  Eveiy 
person  haying  reaaonable  and  probable  cause  to  believe  fbat  a 
crime  has  been  committed,  has  the  right  to  commnnicate  his 
suspicion  to  a  magistrate  having  jurisdiction  of  l^e  case;  but 
the  existence  of  reasonable  and  probable  cause  for  the  suspicion 
is  essential  to  make  the  communication  privileged. 

"2.    :    .     One  P.,  a  merchant,  applied  to  a  justice  of  the 

peace  for  a  warrant  against  one  O.,  amarried  woman,on  the  ground 
that  she  had  taken  a  pair  of  overshoes  of  the  value  of  $1.15  from 
his  store.  The  justice  assured  P.  that  he  was  acquainted  with 
O.,  and  that  she  would  not  commit  the  act  complained  of,  and 
that  there  was  a  mistake,  and  offered  to  pay  for  the  overshoes, 
and  refused  to  issue  a  warrant.  A  few  hours  afterward,  P.  again 
applied  to  the  justice  for  a  warrant,  saying, in  effect,  that  O.  had 
stolen  three  pairs  of  shoes  from  his  store,  and  he  could  prove  it. 
The  justice  again  refused  to  issue  a  warrant,  saying,  in  effect^ 
that  P.  was  mistaken.  On  the  next  day,  P.,  with  a  constable, 
went  to  the  residence  of  O.,  without  process,  and  in  the  pres- 
ence of  her  husband  and  children  charged  Mrs.  O.  with  the 
larceny  of  the  shoes,  and  nnder  threats  of  arrest  procured  pay- 
ment for  the  shoes,  and  one  dollar  and  a  half  for  costs.  There 
was  of  testimony  tending  to  show  that  Mrs.  O.  had  paid  for 
the  shoes  when  they  were  procured.  Hddj  That  the  communi- 
cations of  P.  were  not  privileged,  and  that  a  verdict  against 
him  for  |325  was  fully  sustained  by  the  evidence. 
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Error  to  the  district  court  for  Buffalo  county.  Tried 
below  before  Hamer,  J. 

Dilworth,  Smith  &  Dilworth,  for  plaintiff  in  error. 
Words  must  be  proved  exactly  as  alleged.  Variance  is 
fatal.  Birch  v.  Benton,  26  Mo.,  133.  Horton  v.  Reavisy. 
2  Murphy,  380.  \HrUer  v.  Donovan,  8  Gill,  870. 
Privileged  communications.  Townshend  Libel,  380. 
Torrey  v.  Field,  10  Vermont,  353.  HiU  v.  Miles,  9  N.  H.,. 
9.  WynU  V.  Buell,  47  Cal.,  624.  Cooley  Torts,  214. 
Bailey  v.  Dodge,  28  Kan.,  81, 

A .  H,  Connor  and  J.  M,  Stewart,  for  defendant  in  error,, 
cited:  Ogders  Libel,  187.  Eames  v.  Whittaker,  12* 
Mass.,  342.  Brow  v.  Haihaway,  13  Allen,  242.  Briggs 
V.  Byrd,  12  Ired.,  377.  Thorn  v.  Moser,  1  Denio,  488. 
Clark  V.  Brown,  116  Mass.,  507. 

Maxwell,  J. 

This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error  in  the  district  court  of  Buffiilo- 
county,  it  being  alleged  in  the  petition  that,  on  the  27tb 
day  of  November,  1884,  said  Pierce,  in  the  presence  and 
hearing  of  divers  persons,  maliciously  spoke  and  published 
of  and  concerning  her,  defendant  in  error,  the  false  and 
malicious  words,  to-wit:  "She,"  meaning  the  plaintiff, 
•'stole  a  pair  of  shoes  out  of  my  store,  and  I  can  prove  it.'*" 

And  for  a  second  cause  of  action,  that,  on  the  27th  day 
of  November,  1884,  said  plaintiff  in  error,  in  conversatioD 
with  divers  persons,  maliciously  and  falsely  spoke  and 
published  of  and  concerning  said  plaintiff  (defendant  in 
error)  tiie  other  false  and  malicious  words:  **She,''  mean* 
ing  the  said  plaintiff,  "  stole  three  pairs  of  shoes  out  of  my 
store,  and  I  can  prove  it,  and  she  carried  them  out  under 
her  sliawl,'^  by  which  she  has  sustained  damage  in  her 
reputation  in  the  sum  of  $5,000. 
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In  December,  1885,  defendant,  by  leave  of  court,  filed 
an  amended  answer,  alleging  that,  on  the  26th  of  No- 
vember, 1885,  he  was  engaged  in  the  mercantile  business 
in  the  town  of  Gibbon,  Buffalo  county,  Nebraska,  and  tnat 
on  that  day  he  missed  from  bis  store  some  shoes,  which  he 
had  not  sold,  and  having  good  reason  to  believe  that 
Margaret  Oard,  the  defendant  in  error,  had  wrongfully 
taken  the  shoes  missed  by  him,  he,  for  the  purpose  of  pro- 
tecting his  property  and  bringing  to  justice  the  parties  who 
had  taken  the  shoes  from  him,  and  in  good  faith,  made 
the  following  complaint  in  writing: 

^' State  or  Nebraska,  \ 

Buffalo  County.   J 

**  Before  me,  Wm.  L.  Beatty,  justice  of  the  peace  in  and 
for  said  county,  personally  came  J.  W.  Pierce,  who,  being 
duly  sworn  according  to  law,  deposes  and  saith,  that  on  or 
about  the  26th  day  of  November,  1884,  at  and  in  the 
<;ounty  of  Buffalo  and  state  of  Nebraska,  one  Margaret 
Oard,  then  and  there  being,  did  unlawfully  steal,  take, 
and  carry  away  three  pairs  of  rubber,  of  the  value  of  three 
dollars  and  forty-five  cents,  said  rubbers  then  and  there 
being  the  proi)erty  of  said  affiant,  J.  W.  Pierce,  and  further 
<leponent  saith  not. 

"Subscribed  in  my  presence  and  sworn  to  before  me 
this day  of ,188..." 

Which  complaint  he  presented  to  William  Beatty,  a 
justice  of  the  peace  of  Buffalo  county,  and  desired  said 
justice  to  swear  him  to  said  complaint  and  issue  a  warrant 
as  required  by  law,  which  said  justice  then  and  there  re- 
fuse<l  to  do.  That  he  went  to  Martin  Oard's^  on  Novem- 
ber 28th,  and  it  was  then  and  there  agreed  that  Mrs.  Oard 
was  to  pay  for  one  pair  of  shoos  and  part  of  the  costs, 
which  was  then  and  there  done,  and  in  consideration  of 
which  it  was  then  and  there  agreed  that  all  matters  l)etween 
the  parties  were  then  and  there  fully  settled.  And  he 
alleges  that  all  conversation  he  had  of  the  Oards  was  with 
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officers  of  the  law,  and  for  the  purpose  of  protecting  his 
rights,  and  investigating  and  determining  who  had  taken 
his  property,  and  bringing  the  proi)er  parties  to  justice. 
And  he  denies  each  and  every  other  allegation  in  the  peti- 
tion not  heretofore  admitted. 

Mrs.  Oard  filed  a  reply,  alleging  that,  on  the  28th  of 
November,  1884,  the  said  John  Pierce  and  one  Wheeler, who 
was  acting  constable,  came  to  her  house  and  stated  that 
he  had  a  warrant  for  the  arrest  of  plaintiff  for  stealing  said 
shoes,  and  the  costs  of  procuring  such  warrant;  and  that 
she  then  and  there  stated  that  she  did  not  owe  him  anything 
for  the  shoes,  and  then  and  there  refused  to  pay  for  the 
«hoes  and  the  costs  of  said  warrant.  And  the  said  Wheeler, 
who  was  acting  for  the  defendant,  took  plaintiff  aside  and 
urged  her  to  pay  said  amount,  and  that  upon  the  advice  of 
her  husband  she  did  pay  for  one  pair  of  shoes,  and  agreed 
to  pay  one-half  the  cost  of  the  alleged  warrant,  and  that 
said  payments  were  made  as  above  set  forth  and  not  other- 
wise. Further,  that  on  November  28th,  nor  at  any  other 
time,  had  said  John  W.  Pierce  procured  a  writ  tor  the 
arrest  of  plaintiff;  and  she  denies  that  it  was  agreed  between 
her  and  said  Pierce  that  all  matters  and  controversies  be- 
tween the  parties  was  then  to  be  fully  settled;  and  denies 
that  all  conversation  of  said  Pierce  was  with  officers  of  the 
law,  and  for  the  purpose  of  protecting  his  property  and 
rights,  and  investigating  who  had  taken  his  property;  and 
further  replying,  denies  each  and  every  allegation  in  de- 
fendant's answer  not  admitted  or  denied. 

The  testimony  tends  to  show  that,  on  the  evening  of  the 
27th  of  November,  1884,  Pierce  called  on  Col.  Beatty,  a 
justice  of  the  peace  at  Gibbon,  to  procure  a  warrant  for 
the  arrest  of  defendant  in  error.  The  justice  said  to  him: 
"Why,  you  are  mistaken.  She  never  took  your  shoes. 
You  are  certainly  mistaken.''  He  said,  "  Well,  he  did 
not  say  she  stole  them,  but  said  he  was  satisfied  she  took 
the  shoes."     The  justice  assured  him  that  he  was  mistaken, 
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and  offered  to  pay  the  price  of  the  shoes,  $1.15,  but  Pierce 
would  not  take  the  money.  He  said,  "  He  wanted  a  war- 
rant/' The  justice  refused  to  issue  a  warrant  at  that  time^ 
but  promised  to  go  and  see  the  defendant,  and  inquire  as 
to  the  facts  in  the  case.  The  justice  seems  to  have  called 
at  the  house  of  the  defendant  in  error,  and  returned  to  hi& 
own  home  about  9  o'clock  that  night.  Shortly  after^^rds, 
Mr.  Pierce  called,  and  shaking  •some  papers  in  his  hand, 
said,  *'I  want  a  warrant  right  away."  He  said,  "She  ha& 
stolen  three  pairs  of  shoes  out  of  my  store,  and  I  can  prove 
it."  The  justice,  however,  refused  to  issue  a  warrant.  On 
the  next  morning  Mr.  Pierce  and  a  Mr.  Wheeler,  a  con- 
stable, went  to  the  home  of  the  defendant  in  error,  and 
demanded  a  settlement.  The  husband  of  the  defendant  in 
error  testifies  that,  *' Pierce  first  wanted  $20;  then  he  came 
down  to  $5 ;  then  to  $3,  and  he  would  pay  one-half  of 
the  costs  if  I  would  the  other  half." 

The  testimony  tends  to  show  that  Pierce  and  the  con- 
stable professed  to  have  a  warrant  for  the  arrest  of  Mrs. 
Oard,  or,  as  some  of  the  witnesses  testify,  they  said 
they  were  about  to  procure  one,  and  that,  under  threats  of 
this  kind,  they  induced  a  settlement  by  paying  for  the 
shoes  and  one  half  of  certain  alleged  costs.  The  testimony 
clearly  shows  that  no  legal  costs  had  been  incurred,  as  na 
complaint  had  been  filed,  nor  warrant  issued.  There  is 
some  conflict  in  the  testimony  as  to  the  fact  whether  the 
defendant  in  error  had  paid  for  the  shoes  in  question  or 
not.  Pierce,  upon  going  to  the  home  of  the  defendant,  as 
above  stated,  to  effect  a  compromise,  claimed  on  investi- 
gation but  one  pair  of  the  shoes  as  having  been  taken  from 
his  store.  The  defendant  in  error  testifies  that  she  pur- 
chased and  paid  ibr  the  shoes  in  controversy;  and  in  this 
she  is  corroborated  by  certain  circumstances,  such  as  the 
lack  of  concealment,  the  fact  that  she  stated  on  the  succeed- 
ing day  to  her  neighbors  that  she  had  purchased  said  shoes 
of  Mr.  Pierce  for  the  sum  of  $li^,  also  the  possession  of 
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sufficient  money  to  pay  for  all  the  goods  purchased  from 
Pierce  at  the  time  of  said  purchase.  In  addition  to 
these  facts,  it  is  clearly  shown  that  she  had  previously  en- 
joyed the  confidence  and  respect  of  her  acquaintances,  and 
that  Mr.  Pierce  afterwards  was  willing  to  sell  her  goods  on 
credit. 

The  plain! iff  in  error  contends  that  the  statements  made 
to  the  justice  were  privileged  communications,  and  that 
therefore  an  action  will  not  lie. 

There  is  no  doubt  of  the  rule,  that  every  person  having- 
reasonable  and  probable  ground  for  believing  that  a  crime 
has  been  committetl,  has  the  right  to  communicate  his  sus- 
picion to  a  magistrate  having  jurisdiction  of  the  offense. 
To  create  this  riglit,  however,  the  existence  of  reasonable 
and  probable  cause  is  absolutely  essential.  Townshend  ott 
Slander  and  Libel,  section  220,  and  cases  cited.  In  our 
view,  the  proof  fails  to  show  the  existence  of  reasonable 
and  probable  cause  against  the  defendant  in  error,  and 
therefore  the  plaintiff  in  error  is  not  protected.  While  in 
general  the  mere  utterance  of  slanderous  words  constitute* 
a  cause  of  action,  yet  to  this  rule  there  are  well-known  ex- 
ceptions growing  out  of  the  occasion  of  speaking  the  words,, 
and  the  attendant  circumstances,  and  which  may  require 
the  plaintiff,  in  order  to  recover,  to  prove  the  existence  of 
malice  on  the  part  of  the  defendant.  Thus,  complaints 
made  and  charges  preferred,  in  the  proper  mo<le  against 
public  officers  or  private  agents,  are  presumptively  free 
from  malice;  and,  indeed,  whenever  a  person  speaks  in 
the  performance  of  any  duty,  legal  or  moral,  public  or 
private,  or  in  the  assertion  of  his  own  rights,  or  to  vindi- 
cate or  protect  his  interests,  no  action  will  lie  against  him 
without  proving  malice.  Thome  v.  Moser,  1  Denio,  492,. 
493.  A  party  cannot  willfully  make  a  charge  of  thb 
kind,  however,  without  having  reasonable  and  probable 
grounds  for  believing  that  a  crime  has  been  committed. 
Tliere  is  no  justification  for  the  coui*se  pursued  by  the 
r)3 
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plaiutifF  in  error  with  the  constable,  and  by  threats,  and 
without  any  legal  process,  procuring  an  alleged  settlement 
for  the  shoes. 

/  No  person  has  a  right  to  charge  another  with  the  com- 
mission of  a  crime,  unless  the  facts  warrant  the  charge. 
Neither  can  one  be  permitted  to  resort  to  charges  of  the 
commission  of  an  offense  and  threats  of  arrest,  as  a  means 
of  obtaining  money.  The  law  has  pointed  out  the  proper 
mode  of  procedure  to  collect  debts,  and  that  must  be  fol- 
lowed. The  plaintiff  in  error  admits  that  he  was  mistaken 
in  his  charge  as  to  two  pairs  of  the  shoes,  and  it  is  very 
probable  that  his  credulity,  or  other  infirmity,  led  him  into 
a  mistake  as  to  the  other  pair.  In  any  event,  he  was  not 
warranted  in  the  course  he  pursued.  We  see  no  error  in 
the  instructions  given  and  refused.  The  verdict  in  this 
case  was  for  |325,  and  was  fully  justified  by  the  evidence. 
There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Daniel  Cahroll  et  al,.,  plaintiffs  in  error,  v. 
Matthewson  T.  Patrick,  defendant  in  error. 

I.  lyectment:  dismissal  of  action:  advebse  possbsston. 
In  November,  1861,  certain  half  breed  scrip  was  located  in  the 
name  of  Sophia  Felix,  upon  land  within  the  corporate  limits  of 
the  city  of  Omaha,  and  a  deed,  nnder  a  power  of  attorney,  made 
to  one  P.  In  December,  1861,  one  C.  settled  upon  said  land  as 
a  pre-emption  claim,  and  in  January,  1862,  entered  the  same 
under  the  pre-emption  act  of  1841.  In  March,  1863,  C.  died, 
and  soon  afterward  the  entry  was  canceled  by  the  commissioner 
of  the  general  land-office.  The  widow  of  C,  and  three  minor 
children,  continued  to  reside  on  the  land  until  aboat  the  year 
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1872;  but  in  1869  said  minoTS,  bj  their  guardian,  broaght  an  ac- 
tion in  eqnitj  against  P.,  setting  np  their  claim  of  title  to  said 
land,  and  praying  for  a  decree  against  P.  and  others,  confirming 
said  title  of  the  plaintiff^,  etc  P.  answered,  setting  np  bis  claim 
of  title,  and  praying  for  affirmative  relief.  No  reply  was  filed  to 
a  number  of  essential  facts  stated  in  the  answer,  and  the  cause 
was  thereupon  submitted  to  the  court  upon  the  pleadings. 
Whereupon  the  court  adjudged  that,  "  said  action  and  the  pe- 
tition therein  be  and  the  same  is  dismissed  out  of  this  court 
with  prejudice  to  any  future  action.''  Beld,  1.  That  the  judg- 
ment of  dismissal  was  a  complete  bar  to  the  prosecution  of  an- 
other action.  2.  That  a  judgment  against  the  plaintifb  inter- 
rupted the  continuity  of  adverse  possession. 

Public  Lands  of  United  States :  pbe-bmption:  powbe 
OF  TEBRITOBIAL  LEGISLATUBB.  A  territorial  legislature  can- 
not, by  including  lands  within  the  limits  of  a  municipality  in 
excess  of  that  allowed  by  the  laws  of  the  United  States,  prevent 
the  entry  of  such  lands  under  the  pre-emption  law  of  1841. 


a      :     DUPLIOATB    BBOEIPT    OF  BECEIVEB    AS   EVIDENCE  OF 

title:  advebse  possession.  Under  section  411  of  the  code 
of  civil  procedure,  the  usual  duplicate  receipt  of  the  receiver  of 
any  land-office,  or  if  that  be  lost  or  destroyed  or  beyond  the 
reach  of  the  party,  the  certificate  of  such  receiver  that  the  books 
of  his  office  show  the  sale  of  a  tract  of  land  to  a  certain  individ- 
ual, is  proof  of  title  equivalent  to  a  patent  against  all  bat  the 
holder  of  an  actual  patent,  and  is  sufficient  color  of  title  under 
which  a  party  may  hold  adverse  possession. 

4.     :    :    statute  of  limitations.     Where  a  party 

entering  land  has  complied  with  the  law  in  all  respects  to  enti- 
tle him  to  a  patent  therefor,  he  is  the  owner  of  such  land,  and 
until  the  patent  issues  the  title  is  held  by  the  United  States 
merely  as  trustee  for  his  use;  and  the  statute  of  limitations  will 
ran  against  the  party  entering  the  land,  or  his  grantee,  in  favor 
of  one  holding  adversely,  from  the  date  of  such  entry. 

Erbor  to  the  district  court  for  Douglas  county.  Tried 
below  before  Neville,  J. 

Eatabrooh  &  IrviiUj  J,  C.  Ootoin,  and  TF.  J.  Connelly  for 
plaintiffs  in  error.  Title  acquired  by  adverse  possession 
may  be  made  basis  of  ejectment  suit.     Horbach  v.  Miller, 
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4  Neb.,  31.  Pederick  v.  Searle,  5  Serg.  &  R.,  236. 
Ford  V.  WtlsoUj  35  Miss.,  490.  Pre-emption  within  limits 
of  city.  Byron  Reed,  12  Hill's  Leading  Cases,  74. 
Lewis  V.  Seattle,  2  Copp  L.  L.,  1018.  Minterv.  Oromelin^ 
18  How.,  87.  Root  v.  Shields,  1  Woolw.,  862.  Statute 
of  limitations.  Chalfin  v.  Malone,  9  B.  Mon.,  496. 
See  particularly  Larriviere  v.  Madegan,  1  Dill.,  455,  pre- 
cisely in  point  on  the  most  vital  issue  in  this  case. 

John  L.  Webster  and  George  W.  Doane,  for  defendant 
in  error.  Title  by  adverse  possession  not  tenable.  Chk^ 
smith  V,  Johnson,  92  U.  S.,  343.  Burgess  v.  Gray,  16 
How.,  48.  Gibson  v.  Chotteau,  13  Wall.,  92.  Patent 
conveyed  title.  Gibson  v.  Chotteau,  18  Wall.,  102. 
Bagnell  v.  Broderick,  13  Peters,  460.  Land  within  cor- 
porate limits  not  subject  to  pre-emption.  Root  v.  Shields, 
1  Woolw.,  840.  Res  adjudicata.  Burant  v.  Essex^  7 
Wall.,  109.     FooU  v.  Gibbs,  1  Gray,  412. 

Maxwell,  J. 

This  is  an  action  of  ejectment  brought  by  the  plaintiflfo 
against  the  defendant  to  recover  the  possession  of  certain 
real  estate  in  the  city  of  Omaha,  and  for  rents  and  profits. 

The  defendant,  in  his  answer,  denies  that  the  plainti£b 
are  the  owners  of  the  lands  described  in  the  petition,  and 
denies  that  they  are  entitled  to  the  possession  of  the  same. 

For  the  second  defense,  the  defendant  allies  facts  show- 
ing a  former  adjudication. 

For  a  third  defense,  the  defendant  alleges  that  the  Iand& 
in  controversy  were  within  the  corporate  limits  of  the  city 
of  Omaha,  and  therefore  not  subject  to  pre-emption. 

For  a  fourth  defense,  the  dclendant  alleges  that,  during- 
the  life-time  of  Mathew  W.  Carroll,  the  father  of  the 
plaintiiTs,  and  through  whom  they  claim  title  as  heirs  and 
representatives,  the  defendant  entered  into  possession  of 
said  land,  and  has  ever  since  and  for  a  period  of  more  thaa 
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ten  years  before  the  oommencemeDt  of  this  action  been 
n  the  open,  notorious,  and  adverse  possession  of  said 
premises. 

On  the  trial  the  attorneys  for  the  respective  parties  en- 
tered into  the  following  stipulation :  "  It  is  hereby  stipu- 
lated and  agreed  by  and  between  the  parties  hereto,  that 
the  jury  herein  may  be  discharged  and  further  considera- 
tion of  this  case  by  a  jury  waived,  and  that  the  cause  shall 
be  submitted  to  the  court  without  a  jury.  It  is  further 
stipulated  and  agreed  that  Mathew  Carroll,  the  father  of 
the  plaintiffs  herein,  with  his  family,  settled  upon  the  land 
in  controversy  about  the  11th  day  of  January,  1862,  and 
remained  so  in  possession  until  the  time  of  his  death, 
which  occurred  March  4,  1863,  and  that  after  bis  death 
his  widow,  now  Mary  Gormao,  together  with  the  minor 
<;hildren,  being  the  plaintiff  herein,  still  remained  in  the 
house  which  had  been  erected  by  Mathew  Carroll  ui)on 
the  said  land,  and  so  remained  until  the  11th  day  of 
April,  1872.  It  is  further  stipulated  and  agreed  that  all 
the  evidence  introduced  upon  the  trial,  which  the  court 
shall  deem  proper  and  legitimate  evidence,  shall  be  con- 
sidered by  the  court  in  finding  any  other  fact  or  facts  nec- 
essary to  be  considered  by  the  court  in  determining  this 
case." 

The  court,  after  hearing  the  evidence,  rendered  the  fol- 
lowing judgment:  "This  cause  having  come  on  for  a 
second  trial  in  ejectment,  and  a  jury  having  been  with- 
drawn by  a  stipulation  of  the  parties  at  the  previous  term 
of  this  court,  this  cause  was  submitted  to  the  court,  and 
this  court,  after  hearing  the  evidence  and  arguments  of 
<M)unsel,  and  being  fully  advised  in  the  premises,  doth  or- 
der, adjudge,  and  determine  that,  at  the  time  of  the  com- 
mencement of  this  suit,  that  the  defendant  was  the  owner 
in  fee  and  entitled  to  the  }K)ssession  of  the  lands  in  con- 
troversy, to-wit:  the  north-half  of  the  south-east  quarter, 
iind  the  south-east  quarter  of  the  south-east  quarter  of  sec- 
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tion  Dine,  in  township  fifteen  north,  of  range  thirteen  east 
of  the  6th  principal  meridian,  in  Douglas  county,  state  of 
Nebraska.  It  is  further  ordered  and  adjudged,  that  the 
defendant  go  hence  without  day,  and  that  he  do  have  and 

recover  of  the  plaintiffs  herein  his  costs  taxed  at  f . 

To  which  finding  and  judgment  the  plaintifis  except." 

The  testimony  tends  to  show  that  the  land  in  controversy 
was  entered  in  November,  in  the  year  1861,  with  half 
breed  scrip,  in  the  name  of  Sophia  Felix ;  and  that  soon 
afterwards  a  deed  in  her  name  was  executed  and  delivered 
to  the  defendant  by  her  attorney  in  fact.  The  testimony 
also  shows  that  on  the  29th  day  of  December,  1861, 
Mathew  W.  Carroll,  the  father  of  the  plaintifis,  settled 
upon  the  land  in  controversy,  and  on  the  31st  of  Januaiy, 
1862,. entered  said  land  under  the  pre-emption  law  of  1841, 
and  received  a  certificate  of  such  entry.  In  March,  1863, 
this  entry  was  canceled  by  the  general  land-office,  of  which 
the  parties  interested  had  due  notice.  The  certificate, 
however,  was  filed  for  record  in  the  office  of  the  county 
clerk  of  Douglas  county  on  the  28th  of  October,  1863- 
Mathew  Carroll  died  in  March,  1863,  but  his  widow  and 
minor  children  continued  to  reside  upon  the  land  in  con- 
troversy until  the  time  stated  in  the  stipulation  heretofore 
set  out.  In  July,  1869,  the  plaintiffs  filed  a  petition  in 
equity  in  the  district  court  of  Douglas  county,  as  follows: 

"That  said  plaintiffs,  David  Carroll,  Thomas  Carroll, 
and  Mathew  Carroll,  minors  under  the  age  of  twenty-one 
years,  by  their  next  friend,  Patrick  Gorman,  complain  of  the 
said  defendants,  Matthewson  Patrick,  Sophia  Gamelle,  and 
David  Gamelle,  and  as  a  cause  of  said  coniplaint  say: 
That  on  or  about  the  29th  day  of  Dfcember,  a.d.  1861, 
tlie  north  half  of  the  south-east  quarter  and  the  south- 
east quarter  of  the  south-east  quarter  of  section  9,  in 
township  15  north,  of  range  13  east  of  the  Oth  principal 
meridian,  in  Douglas  county  and  state  of  Nebraska,  was 
public  land  of  the  United  States,  and  as  such  was  subject 
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to  entry  and  purchase  by  pre-emption  under  the  laws  of 
the  United  States,  at  the  land-office  in  Omaha,  and  in  the 
district  in  which  the  said  land  is  situated;  that,  while  the 
same  was  such  public  land,  to-wit,  on  the  day  and  year 
aforesaid,  one  Mathew  W.  Carroll,  who  was  then  and  there 
a  citizen  of  the  United  States,  and  the  head  of  a  family, 
and  as  such  entitled  to  the  benefits  of  the  laws  of  the 
United  States  regulating  the  entry  and  purchase  of  such 
lauds  by  pre-emption,  duly  entered  upon  and  commenced 
improvements  upon  said  land,  under  and  in  pursuance  of 
said  laws  of  the  United  States,  and  that  thereafterwards, 
to-wit,  on  or  about  the  31st  day  of  January,  a.d.  1862, 
proved  to  the  satisfaction  of  the  roister  and  receiver  at 
said  land-office,  his  said  settlement,  and  then  and  there 
duly  entered  and  purchased  the  same  by  pre-emption,  from 
the  government  of  the  United  States,  and  paid  to  the 
proper  officer  of  the  government  the  full  consideration  and 
price  of  said  land,  and  then  and  there  received  from  said 
officer  the  usual  and  proper  certificate  of  said  purchase  and 
pre-emption  entry ;  and  that  thereaflerwards,  to-wit,  on  the 
28th  day  of  October,  a.d.  1863,  said  certificate  of  said  entry 
by  pre-emption,  as  aforesaid,  was  duly  recorded  in  the  office 
of  the  register  of  deeds  in  and  for  said  Douglas  county,  in 
book  P  of  the  records  of  deeds  therein,  at  page  117;  that 
on  or  about  the  4th  day  of  March,  a.d.  1863,  said  Mathew 
W.  Carroll  died  intestate,  leaving  surviving  him  these 
plaintifls  and  his  wife,  Mary  Carroll,  the  mother  of  these 
plaintiffs;  that  these  plaintiffs  are  the  only  surviving  and 
lawful  heirs  of  the  said  Mathew  Carroll,  deceased,  and  as 
such  are  entitled  to  and  hold  said  lands  by  inheritance 
from  said  Mathew  W.  Carroll,  deceased,  and  now  are  and 
ever  since  have  been  in  possession  thereof;  that  said  Mary 
Carroll  has  since  intermarried  with  one  Patrick  Gorman, 
with  whom  these  plaintiffs  are   now  residing  upon  said 

land  ;  that  about  the day  of  November,  a.d.  1861, 

these  plaintiffs  are  informed  and  believe,  and  so  charge 
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the  truth  and  aver,  that  the  said  defendant,  Matthewson  T. 
Patrick,  caused  a  certificate,  or  a  certain  kind  and  denomi- 
nation of  scrip,  issued  by  the  United  States  to  one  Sophia 
Peh'x,  an  Indian  half  breed  of  the  Sioux  or  Dakotah  na- 
tion of  Indians,  to  be  located  upon  said  land  for  his  own 
personal  benefits  and  use,  but  in  the  name  of  one  Sophia 
Felix,  to  whom  and  in  whose  name  said  scrip  was  issued. 
But  these  plaintiffs  aver  that  said  scrip  was  not  entered 
for  the  use  and  benefit  of  said  Felix ;  that  she  never  in 
fact,  directly  or  indirectly,  caused  or  requested  said  entry 
to  l)e  made,  either  by  herself  in  person,  nor  by  any  one 
acting  for  her  as  her  lawful  agent,  guardian,  or  attorney, 
for  her  use  and  benefit,  but  said  entry  was  made  by  an  un- 
authorized pei'son,  wholly  without  her  knowledge  or  pro- 
curement, and  for  the  sole  use  and  purpose  of  obtaining 
the  title  to  said  land  to  the  said  defendant,  Matthewson  T. 
Patrick,  and  for  no  other  purpose,  and  with  no  other  de- 
sign whatever. 

*^  The  said  plaintiffs  further  aver  that  said  entry  so  made 
or  caused  to  be  made  by  said  Patrick  in  the  name  of  said 
Felix,  but  for  the  use  and  benefit  of  said  Patrick,  as  afore- 
said, was  unlawful  and  void,  and  a  fraud  upon  the  rights 
and  against  the  interests  of  said  Mathew  W.  Carroll  in 
and  to  said  land ;  that  afterwards,  to-wit,  about  the  3<l 
day  of  July,  a.d.  1863,  letters  patent  were,  through  the 
procurement  of  said  Patrick,  and  in  fraud  upon  the  rights 
of  these  plaintiffs,  issued  by  the  proper  officers  of  the 
Uuited  States  and  delivered  to  said  Patrick,  but  in  the 
name  of  said  Felix;  that  said  Felix  never  lived  upon 
said  land,  and  never,  in  fact,  had  or  claimed  any  real  in- 
terest in  said  land  whatever ;  that  on  or  about  the  25th 
day  of  July,  a.d.  1863,  said  defendant,  Patrick,  pretended 
to  have  obtained  a  conveyance  of  said  land  from  said  Felix, 
by  the  name  of  Sophia  Gamelle  and  David  Gamelle,  he, 
said  Patrick,  claiming  that  said  Sophia  Felix  had,  at  some 
time  since  said  date  of  said  entry  by  her,  intermarried 
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^vith  the  said  David  Gramelle;  but  aver  that  they  are  in- 
formed and  believe  that  said  Sophia  is  not  the  same  per- 
ison  in  whose  name  said  entry  was  so  made  by  said  Patrick 
in  the  name  of  said  Sophia  Felix,  but,  on  the  contrary, 
that  said  David  and  Sophia  Gamelle,  if  any  such  persons 
«xist  at  all,  wrongfully  attempted  to  personate  the  said 
Sophia  Felix,  nor  has  the  said  Sophia  Felix  ever,  in  fact, 
conveyed  said  land  to  said  defendant,  Patrick,  nor  to  any 
one  else^  as  appears  by  the  records  of  deeds  in  and  for  said 
Douglas  county. 

**  These  defendants  further  complain  that,  on  the  22d  day 
of  February,  1868,  the  said  defendant,  Matthewson  T.  Pat- 
rick, commenced  an  action  for  the  recovery  of  the  posses- 
sion of  said  land  in  this  court  against  the  said  Patrick 
<jorman  and  Mary  Gorman,  his  wife,  with  whom  these 
plaintiffs  now  reside  upon  said  land,  and  that  in  said  action 
these  plaintiffs  are  not  made  parties,  and  whose  rights  and 
interests  cannot  be  fully  determined  in  said  action,  and 
that  said  action  is  still  pending  in  this  court. 

"  Tliese  plaintilTs  further  aver  that,  whatever  title  in  fee 
the  said  defendants  now  hold  in  said  laud,  is  held  by  said 
•defendants  in  trust  for  the  use  and  benefit  of  these  plaint- 
iffs. Wherefore  said  plaintiffs  pray  judgment  of  this  court, 
^nd  that  whatever  title  or  interest  the  said  defendants  may 
have  in  or  to  said  land  as  aforesaid,  may  be  adjudged  and 
-decreed  by  this  court  to  be  held  by  them  in  trust  for  the 
said  plaintiff;  and  that  the  said  defendants  holding  said 
title  in  fee  may  be  directed  and  required  by  an  order  of 
this  court  to  make,  execute,  and  deliver  to  said  plaintiffs, 
such  and  all  proper  and  necessary  releases,  acquittances, 
And  conveyances  of  said  land  to  said  plaintiffs  to  vest  in 
them  whatever  title  they,  the  said  defendants,  or  either  of 
them,  may  have  in  or  to  said  land ;  and  for  such  further 
or  other  relief  as  the  nature  of  the  circumstances  of  this 
oase  may  require,  and  to  this  court  may  seem  just  and 
proper.'^ 
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The  defendant,  Patrick,  thereupon  filed  an  answer,  and 
afterwards  an  amended  answer,  alleging  fully  the  fact» 
upon  which  his  claim  of  title  rests,  the  amended  answer 
concluding  as  follows:  "And  these  defendants,  further 
answering,  say  that  the  said  plain tifis  are  in  the  possession 
of  the  said  lands  and  premises,  and  refuse  to  surrender  or 
deliver  up  the  same  to  these  defendants,  or  any  of  them,, 
although  tliereunto  often  requested,  and  that  under  and  by 
virtue  of  the  alleged  entry  thereof  by  said  Mathew  W. 
Carroll,  and  of  the  certificate  made  by  the  aforesaid  officers 
of  the  afoi*esaid  land-office  to  the  said  Carroll,  purporting 
to  show  the  said  entry,  they  have  claimed  and  do  claio^ 
possession  thereof  and  title  thereto.  Wherefore  these  de- 
fendants do  pray  that  the  said  plaintiffs  be,  by  the  judg- 
ment of  this  court,  ordered,  adjudged,  and  decreed  to  sur- 
render and  deliver  up  to  these  defendants  the  said  premises;, 
and  in  some  proper  manner,  under  the  direction  of  this 
court,  to  release  and  convey  said  premises  to  the  said  de- 
fendants, or  such  one  of  them  as  the  court  shall  find  there- 
unto entitled,  and  that  these  defendants  may  have  all  such 
other  and  further  relief  as  to  this  court  shall  seem  just  and 
equitable." 

A  reply,  consisting  of  certain  special  denials,  was  filed 
by  the  plaintiffs  in  that  case,  to  which  it  is  unnecessary  to* 
refer. 

The  plaintiffs  demurred  to  certain  portions  of  the  answer^ 
and  afterwards  took  leave  to  reply  thereto.  Having 
failed  to  file  an  additional  reply,  as  required,  the  following 
judgment  was  rendered: 

"  The  said  plaintiffs  having  failed  to  file  an  additional 
reply  to  the  parts  of  amended  answer  by  them  heretofore 
demurred  to,  and  by  their  counsel  declaring  in  open  court 
that  they  did  not  purpose  to  reply  to  said  matter  of  said 
amended  answer;  thereupon  said  defendant  moved  the 
court  for  judgment  upon  the  record,  and  therefore  said 
plaintiffs  applied  to  the  court  for  leave  to  dismiss  their  suit 
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without  prejudice,  and  the  court  being  fully  advised  iu 
the  premises,  it  is  ordered,  adjudged,  and  decreed  that  said 
plaintiffs  do  not  have  leave  to  dismiss  their  action  without 
prejudice,  to  which  ruling  of  the  court  the  said  plaintifik 
except.  And  it  is  further  ordered  that  the  said  action  and 
the  petition  therein  be  and  the  same  is  dismissed  out  of 
this  court  with  prejudice  to  any  future  action,  and  that  the 
said  defendant  recover  against  said  plaintiffs  the  costs  of 
this  action  by  said  defendants  expended,  taxed  at  $ ." 

No  appeal  was  taken  from  this  decree,  nor  is  any  objec- 
tion made  to  the  authority  of  the  guardian  to  bring  the 
action.  The  decree,  therefore,  is  in  full  force  and  effect  at 
the  present  time.  The  question,  therefore,  arises  as  to  the 
effect  of  the  decree:  Does  it  bar  the  plaintiffs  from  prosecut- 
ing another  action?  The  plaintiffs'  petition  in  that  case 
contains  a  statement  of  all  the  facts  upon  which  they  re- 
lied to  obtain  the  relief  prayed  for.  The  defendant,  in  hi& 
amended  answer,  set  out  at  length  the  facts  upon  which 
his  claim  of  title  depended,  and  prayed  for  affirmative  re- 
lief. To  many  of  the  essential  facts  thus  pleaded  by  the 
defendant  in  his  answer  in  that  case,  the  plaintiffs  failed  to 
reply,  apparently  because  they  were  unable  truthfully  ta 
do  so.  The  reason,  however,  is  immaterial  at  the  present 
time.  The  case  was  thus  submitted  on  the  pleadings  to 
the  court,  and  a  decree  dismissing  the  action  thus  became 
a  judgment  upon  the  merits.  It  was  equivalent  to  a  find* 
ing  by  the  court  that,  upon  the  issues  made  by  the  plead* 
ings,  the  plaintiffs  were  not  entitled  to  the  relief  prayed 
for.  That  such  a  decree,  unless  reversed  on  appeal,  is 
final,  there  is  no  doubt. 

In  Perine  v.  Dunrij  4  Johns.  Ch.,  142,  it  is  said  :  "  A 
bill  regularly  dismissed  upon  the  merits,  where  the  matter 
has  been  passed  upon,  and  there  is  no  direction  that 
the  dismission  be  without  prejudice,  may  be  pleaded  in  bar 
of  a  new  bill  for  the  same  matter.  This  is  the  amount  of 
the  cases  on  the  point.     Prettyman  v,  Prettyman,  1  Vern.,. 
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310.  Petnborough  v.  Germainej  1  Bro.  P.  C,  281. 
Anon.j  1  Cli.  Cas.,  155.  Brandlyn  v.  Ord,  1  Atk.,  571. 
Cater  v.  Dewur,  DickeDS^  654.  There  may,  indeed,  ques- 
ions  arise  on  this  subject,  as,  whether  the  decree  of  dis- 
missal has  been  duly  enrolled,  or  duly  and  finally  rendered, 
or  whether  it  amounts  to  a  res  judicata  upon  the  sub- 
stance of  the  bill ;  but  assuming  these  points  of  form  and 
<;riticism  to  be  all  properly  settled,  it  would  seem  to  be 
within  the  reason  of  the  rule,  that  a  decree  dismissing  a 
bill  seeking  to  redeem  because  the  plaintiff  would  not  re- 
deem when  allowed  and  directed,  should  conclude  the  party 
from  a  new  bill  to  redeem.  Why  should  he  be  allowed 
to  vex  the  mortgagee  again  with  a  faithless  proposition?'* 

In  Wilcox  V.  Balger^  6  Ohio,  409,  the  effects  of  a  judg^ 
ment  of  dismissal  upon  the  merits  is  stated  as  follows: 
*^  The  complainant  demurs  to  this  plea,  bopause  it  appears, 
from  the  decree,  that  it  was  dismissed  for  non-payment  of 
the  purchase  money,  and  that  the  contract  remains  unaf- 
fected by  the  decree.  We  think  the  dismissal  is  a  bar  to 
future  proceedings.  The  rights  of  the  parties  were  before 
the  court,  and  all  were  investigated,  and  the  plaintiff  must 
abide  by  the  shape  in  which  he  chose  to  submit  them. 
Like  a  bill  to  redeem  a  mortgage,  if  it  be  dismissed  with- 
out reservation  for  non-payment  of  the  money  within  the 
time  limited,  it  is  a  final  decree,  and  works  a  foreclosure, 
because  it  concludes  all  rights."  See  also  Taylor  v.  YaT- 
brmgh^  18  Gratt.,  183.  KeUey  v.  ilurphy,  26  Penn.  St., 
78.  Neafie  v.  Neafie^  7  Johns.  Ch.,  1.  Foate  v.  Gibbs,  1 
Oray,  412.  Farriah  v.  Ferris,  2  Black,  U.  S.,  606.  Du- 
rarU  v.  Essex  Co,,  7  Wall.,  107.  In  the  latter  case  it  is  said, 
p.  109:  ^^  The  decree  dismissing  the  bill  in  the  former  suit 
in  the  circuit  court  of  the  United  States,  being  absolute  in 
its  terms,  was  an  adjudication  of  the  merits  of  the  con- 
troversy, and  constitutes  a  bar  to  any  further  litigation  of 
the  same  subject  between  the  same  parties.  A  decree  of 
that  kind,  unless  made  because  of  some  defect  in  the  plead- 
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ings,  or  for  want  of  jurisdiction,  or  because  the  complain- 
ant has  an  adequate  remedy  at  law,  or  upon  some  other 
ground,  which  does  not  go  to  the  merits,  is  a  final  deter- 
mination. Where  words  of  qualification,  such  as  ^  with* 
out  prejudice,'  or  other  terms  indicating  a  right  or  privi- 
lege to  take  further  legal  proceedings  on  the  subject,  da 
not  accompany  the  decree,  it  is  presumed  to  be  rendered 
on  the  merits." 

2.  The  effect  of  the  decree  against  the  plaintiffs  was 
to  terminate  their  interest,  whatever  it  might  be,  in  the 
land.  Suppose  the  court  had  found  that  they  held  the 
title  as  trustees,  and  adjudged  that  the  decree  should  oper- 
ate as  a  conveyance  of  their  interest  to  the  defendant,  this- 
would  interrupt  the  running  of  the  statute  of  limitations 
and  break  the  continuity  of  adverse  possession.  Gotverv. 
Q^dnlan,  40  Mich.,  572.  In  that  case  it  is  said  :  *'  What- 
ever may  have  been  the  true  character  of  Mrs.  Smith's 
possession  between  1852  and  1855,  the  decree  made  in  the 
latter  year,  which  required  her  to  convey  to  the  adminis- 
trator of  her  former  husband,  shifted  her  position  and 
placed  her  in  the  same  condition  in  regard  to  her  posses- 
sion as  though  she  had  then  voluntarily  made  conveyance 
to  the  administrator.  Her  previous  possession  was  of  no- 
avail  any  longer  as  a  holding  to  help  make  out  a  continu- 
ous adverse  possession.  Her  entire  right  was  determined 
by  the  decree,  and  her  possession  thereafter,  even  when 
joined  to  that  of  her  successors  in  the  same  right,  appears 
to  have  been  too  short  to  give  rise  to  a  title  under  the 
mortgage  founded  on  adverse  possession." 

By  bringing  suit,  the  plaintiff's  recognized  the  title  of  the 
defendant,  and  sought  to  have  it  transferred  to  themselves, 
and,  as  adverse  possession  is  placed  upon  the  claim  of  own- 
ership for  at  least  ten  years,  a  recognition  of  title  in  another 
during  that  period  by  the  party  in  possession,  and  a  decree 
against  him,  will  break  the  continuity.  See  Dunn  v,  MUr 
lei',  75  Mo.,  260.     Parkins  r.  Blood,  86  Vt.,  273. 
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3.  In  1868,  the  defendant  brought  an  action  of  eject- 
inent  against  Gorman  and  wife,  and  recovered  judgment, 
some  time  prior  to  1872,  and  the  possession  of  the  premises 
in  that  year;  and  the  plaintiffs  have  not  been  in  possession 
from  that  time  until  the  present. 

4.  The  defendant  contends  that  the  land  in  question, 
being  within  the  limits  of  the  city  of  Omaha,  it  was  not 
subject  to  pre-emption  under  the  laws  of  the  United  States. 
It  appears  that,  in  the  year  1857,  the  territorial  legislature 
passed  an  act  giving  the  city  of  Omaha  a  special  charter, 
and  including  within  the  boundaries  of  that  city  several 
sections  of  land,  including  that  in  controversy.  The  limit- 
ation of  the  United  States  statutes,  however,  evidently 
refers  to  lands  held  as  a  town  site  under  the  laws  of  the 
United  States,  and  not  to  acts  passed  by  the  territorial  legis- 
lature. If  a  territorial  legislature  liad  jurisdiction  in  a  case 
of  that  kind,  it  would  be  possible  to  extend  the  charter  of 
a  city  over  the  public  domain  of  the  territory,  and  thus  vir- 
tually nullify  the  acts  of  congress  and  prevent  the  settle- 
ment of  the  territory.  It  is  evident,  however,  that  the 
legislature  had  no  jurisdiction,  and  that  the  land  in  question, 
BO  far  as  it  appears,  was  subject  to  pre-emption. 

6.  It  is  claimed  on  behalf  of  the  defendant,  tjhat  the 
statute  of  limitations  would  not  begin  to  run  until  a  patent 
had  been  issued  by  the  United  States.  As  between  the 
person  entering  the  land  and  the  government,  the  legal 
title  remains  in  the  United  States  until  the  patent  is  issued. 
In  a  number  of  cases,  however,  this  court  has  held  that, 
where  a  party  settling  upon  land  has  done  everything 
required  of  him  to  make  his  final  proof  and  complete  his 
title,  that  he  thereby  becomes  the  owner  of  the  land.  Bel- 
linger  v.  White,  5  Neb.,  399.  Foster  v.  Pierce  Cb.,  15 
Neb.,  51.  Donovan  v.  Kloke,  6  Neb.,  126.  AaAdl  v. 
Warden,  7  Neb.,  185.  Lynam  v.  Anderson,  9  Id.,  379. 
This  rule  is  recognized  by  the  supreme  court  of  the  United 
States  in  Carroll  v.  Safford,  3  How.,  460,  cited  by  Mason, 
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C.  J.,  in  3Iart<m  v.  Green,  2  Neb.,  476:  "When  land  was 
purchased  and  paid  for,  it  was  no  longer  the  property  of 
the  United  States,  but  of  the  purchaser.  He  held  for  it  a 
final  certificate,  which  could  no  more  be  canceled  by  the 
United  States  than  a  patent.  An  officer  of  the  land-office 
is  not  competent  to  cancel  or  annul  a  certificate  of  entry  or 
a  patent.  That  is  a  judicial  act,  and  requires  the  judgment 
of  a  court.  Until  a  patent  is  issued,  the  purchaser  has  not 
the  legal  title;  but  having  made  his  entry  of  the  land,  and 
paid  for  it,  the  government  can  no  more  dispose  of  the  land 
to  another  person  than  if  the  patent  had  been  issued.  The 
final  certificate  obtained  on  the  payment  of  the  money  is 
as  binding  on  the  government  as  the  patent.  No  person 
issLXx  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law.'*  This  no  doubt  is  the  correct  view.  TJie 
government  holds  the  land  until  the  patent  issues,  merely 
as  trustee  for  the  purchaser,  but  the  purchaser  is  the  real 
owner. 

Section  411  of  the  code  of  civil  procedure  provides  that, 
''*The  usual  duplicate  receipt  of  the  receiver  of  any  land- 
ofiSce,  or,  if  that  be  lost  or  destroyed,  or  beyond  the  reach 
of  the  party,  the  certificate  of  such  receiver,  that  the  books 
of  his  office  show  the  sale  of  a  tract  of  land  to  a  certain 
individual,  is  proof  of  title  equivalent  to  a  patent  against 
all  but  the  holder  of  an  actual  patent.'^ 

A  land  officer's  certificate,  therefore,  under  our  statute, 
18  color  of  title,  and,  as  between  individuals,  the  statute  of 
limitation  begins  to  run  from  the  time  the  party  entering 
the  land  did  all  that  was  required  of  him  to  perfect  his 
purchase;  but,  as  the  plaintiffs  were  not  in  possession  for 
ten  years  after  the  decree  was  rendered  against  them,  their 
rights  in  the  premises  are  barred.  The  judgment  of  the 
<li8trict  court  is  clearly  right,  and  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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2  iSo;        George  F.  Kregel  et  al.,  v.  Herman  H.  BARTLiNa 
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Contempt.  The  power  to  paoish  for  violation  of  its  orders  or 
judgments  is  inherent  in  every  oonrt  having  common  law  joris* 
diction,  without  any  expressed  statntoiy  authority. 

Procekdings  in  contempt. 

S.  H.  Calkoun,  for  plaintiffs. 

Frank  T.  Ransom  and  John  C.  Watson,  for  defendants* 

Maxwell,  J. 

A  decree  was  entered  in  this  cape  in  favor  of  the  plaint- 
iffs, and  awarding  the  church  property  to  them,  and  en- 
joining the  defendants  from  interfering  with  such  pos- 
session. A  mandate  was  sent  to  the  district  court  to  carry 
the  judgment  into  effect.  Since  that  time  the  plaintiflfe 
liave  filed  an  information  and  affidavits  in  this  court  alleg* 
ing  the  continued  interference  of  the  defendants  with  said 
property.  An  order  to  show  cause  was  issued,  to  which 
the  following  returns  are  made: 

"And  now  come  Frederick  W.  Rodenbrock,  Henry 
Fastenau,  and  Albert  Schmitker,  three  of  the  above  named 
defendants,  and  in  obedience  to  the  order  of  this  courts 
made  herein  on  the  28th  day  of  February,  1888,  that  they 
show  cause  why  they,  together  with  the  other  defendants 
herein,  should  not  be  punished  for  violating  the  order  of 
injunction  heretofore  issued  in  this  cause  from  this  court, 
show  to  this  honorable  court  that,  since  the  10th  day  of 
November,  1887,  they,  nor  either  of  them,  have  any  |>art 
with  the  other  defendants  herein,  nor  in  any  manner  acted 
with  them,  nor  countenance  them,  but  have  in  all  res|>ects 
obeyed  the  order  of  this  court  herein.^'  This  is  a  full  and 
sufficient  return. 
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The  other  defendants  make  the  following  return :  "  Now 
come  the  defendants,  Herman  H.  Bartling,  William 
Luecke,  and  Louis  Hobein,  and  for  return  and  answer  to 
the  rule  ot  the  court  issued  in  the  above  entitled  cause,  say 
as  follows: 

"1st.  Tliey  admit  that  the  district  court  of  Otoe 
county,  Nebraska,  made  an  order  herein  for  an  execution 
to  issue  agaiust  these  defendants  to  place  the  plaintiffs  in 
possession  of  the  property  mentioned  in  the  petition,  but 
they  deny  that  any  mandate  signed  by  the  clerk  of  this 
court,  under  the  seal  thereof,  or  signed  by  any  justice  of 
this  court,  was  ever  transmitted  to  the  district  court  of 
Otoe  couuty;  and  that,  at  the  time  of  making  the  order 
for  the  execution  to  issue,  the  court's  attention  was  called 
to  the  fact  that  no  mandate  was  on  file,  and  to  the  further 
fact  that  no  order  or  paper  in  this  case  signed  by  the  clerk 
of  this  court,  or  by  any  justice  thereof,  had  ever  been 
transmitted  to  the  district  court  of  Otoe  county;  that  the 
district  court  of  Otoe  couuty,  notwithstanding  that  the 
fact  was  made  plain  that  no  order  had  ever  been  trans- 
mitted to  it  to  carry  into  effect  the  decree  entereil  in  this 
case,  made  the  order  for  the  execution  to  issue,  which  was 
accordingly  done,  and  the  parties  placed  in  possession  of 
the  property  as  alleged  in  the  information. 

''2d.  That  when  the  sheriff,  when  the  execution  was 
issued,  demanded  the  keys  and  other  property  mentioned  in 
the  pleadings  in  this  case,  the  minister  employed  by  the 
defendants  surrendered  the  keys  and  other  property  to  the 
sheriff,  and  the  sheriff  thereupon  took  possession  of  the 
property;  that  the  defendant,  Herman  H.  Bartling,  at  no 
time  had  any  of  the  church  property,  or  any  keys  to  the 
church,  but  the  keys  were  in  the  possession  of  the  sexton 
and  the  minister,  and  these  were  duly  surrendered  to  the 
sheriff  when  he  made  the  demand;  that  the  defendant^ 
Herman  H.  Bartling,  and  all  of  the  defendants  making^ 
this  answer,  positively  deny  that  they  have  at  any  time 
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removed  any  locks  or  broken  into  the  church  building  since 
the  rendition  of  the  decree  in  this  case.  They  allege  that 
they  l)ave  at  no  time  interfered  with  or  molested  the  plaints 
iflFs,  or  any  members  of  the  congregation,  in  the  use  and 
enjoyment  of  the  property,  and  allege  they  have  at  no  time 
changed  or  removed  in  any  manner  the  locks  upon  the 
building  mentioned  in  the  information. 

''8d.  These  answering  defendants  admit  that  a  Sun- 
day-school has  been  held  in  the  church  building  since  the 
rendition  of  the  decree  in  this  case,  regularly,  in  the  same 
manner  it  was  held  prior  to  the  entering  of  said  decree, 
except  on  one  occasion,  when  the  plaintiffs  in  this  action 
removed  the  locks  from  the  doors,  put  new  locks  thereon, 
:ind  debarred  any  and  every  person  that  had  formerly 
attended  Sunday-school  there  from  entering  the  building ; 
that  the  said  Sunday-school  had  been  held  in  that  building 
by  members  of  the  congregation  for  more  than  five  years 
last  past,  and  was  a  separate  congregation  from  the  church, 
and  managed  by  independent  and  separate  officers  and 
trustees,  and  had  no  connection  whatever  with  the  churcli 
c*ongregation  or  the  church  organization,  and  is  not  now, 
and  was  in  no  manner  interested  in  the  litigation  in  this 
<:ase;  that  the  said  Sunday-school  is  held  by  the  members 
of  the  congregation  who  purchased  and  paid  for  the  build- 
ing and  contributed  to  the  support  of  it,  and  neither  the 
plaintiffs  in  this  case  nor  the  defendants  have  ever  inter- 
fered with  or  molested  said  persons  in  holding  said  Sun- 
day-school in  said  church  building,  and  it  is  only  since  the 
rendition  of  the  decree  in  this  case  that  any  objection  what- 
ever has  been  made  to  the  using  of  said  church  building 
for  the  purpose  of  holding  the  Sunday-school  therein.  The 
using  of  the  building  for  Sunday-school  purposes  has  in  no 
manner  interfered  with  or  molested  the  plaintiffs  in  the  use 
of  the  said  building.  No  one  was  debarred  from  attending 
fiaid  Sunday-school  and  taking  part  therein,  but  were 
allowed  to  attend  in  the  same  manner  as  they  had  been  for 
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more  than  five  years  last  past ;  that  the  informants  in  this 
-case  are  not  desirous  that  any  Sunday-school  whatever 
shall  be  held  in  said  building,  but  are  desirous  of  destroy- 
ing the  Sunday-school  organization  already  existing.  They 
have  no  Sunday-school  of  their  own  to  hold  therein^  but 
only  desire  to  prevent  others  from  using  the  building  for 
the  purpose  of  holding  a  Sabbath-school. 

"4th.  These  answering  defendants  further  show,  that 
the  church  organization  mentioned  in  the  information  as 
the  First  German  Evangelical  Zion's  Congregation,  of 
which  these  defendants  were  the  church  council  and  trus- 
iees,  did,  under  and  pursuant  to  authority  of  the  statutes 
of  Nebraska,  after  the  rendition  of  the  decree  in  this  case, 
duly  change  the  name  of  said  last  named  congregation,  at 
a  regular  annual  meeting  of  said  association,  and  by  a 
two-thirds  affirmative  vote  of  the  members  present  at  said 
meeting,  and  adopted  the  name  of  the  First  German  Evan- 
gelical Lutheran  St.  Paul's  Church. 

"5th.  These  answering  defendants  further  deny  each 
and  every  averment  and  statement  contained  in  the  infor- 
mation as  therein  stated,  except  those  averments  that  have 
been  heretofore  admitted. 

"  6th.  These  defendants,  further  answering,  say  they  are 
informed  and  believe  that  the  informants  in  this  case  secretly 
removed  the  locks  and  bolts  from  the  door  of  said  church 
building  as  stated  in  their  information,  with  the  purpose 
and  understanding  among  themselves  to  charge  the  act  upon 
these  defendants,  and  in  pursuance  to  their  conspiracy  they 
did  remove  the  locks  and  bolts  from  the  door  and  filed  this 
information  in  this  case.'' 

It  will  be  seen  that  the  return,  in  effect,  admits  that  the 
parties  have  violated  the  judgment  of  this  court.  The  orig- 
inal action  was  brought  by  one  church  organization  against 
another,  to  determine  the  ownership  to  the  property.  This 
court  rendered  a  judgment  in  favor  of  the  plaintiffs  and 
.against  the  defendants.     That  judgment  is  now  in  full  force, 
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and  it  is  the  duty  of  this  court,  when  the  proper  applicatiou 
is  made,  to  protect  the  plaintiffs'  rights.  The  right  to  hold 
meetings  or  Sunday-school  against  the  will  of  the  plaintiffi 
is  not  to  be  determined  by  expediency,  but  by  the  rules 
of  law.  Perhaps  if  some  of  the  zeal  exhibited  by  the 
defendants  was  expended  in  gatherings  or  Sunday-schools 
in  buildings  under  their  exclusive  control,  the  result  might 
be  productive  of  greater  harmony.  That  this  court  has 
power  to  punish  for  contempt  in  this  case,  there  is  no 
doubt.  The  decree  was  rendered  here  and  is  still  in  this 
court.  The  power  to  punish  for  contempt  is  incident  to 
every  judicial  tribune,  derived  from  its  vefy  constitution, 
without  any  expressed  statutory  aid.  The  doctrine  in 
these  broad  terms  is  generally  asserted  and  is  believed  to 
be  sound ;  the  narrower  doctrine,  about  which  there  is  no 
dispute,  is,  that  the  power  is.  inherent  in  all  courts  of  rec- 
ord. 2  Bishop  Cr.  Law  (7th  Ed.),  §  247.  Passamore 
Williamson^ 8  Case,  26  Pa.  St.,  9.  Mariner  v.  Dyer,  2 
Greenl.  (Me.),  160.  Slate  v.  White,  T.  U.  P.  Charlt. 
(Ga.),  128.  Yates  v.  Lansing,  9  Johns.  (N.  Y.),  366. 
Yates  V.  State,  6  Johns.  (N.  Y.),  837.  Ex  parU  Yates,  4 
Johns.  (N.  Y.),  317.  State  v.  Tipton,  1  Blackf.  (Ind.), 
166.  Clark  v.  People,  1  Breese  (111.),  266.  U.  S.  v.  Hud- 
son, 7  Cranch.  (U.  S.),  32,  34.  Rex  v.  Gotten,  W.  Kel., 
183.  People  v.  Turner,  1  Gal.,  162.  -EJc  parte  Adams, 
26  Miss.,  883.  Morrison  v.  McDonald,  21  Me.,  660. 
State  V.  Woodfin,  5  Ired.  (N.  C),  199.  Gates  v.  McDaniel, 
8  Port.  (Ala.),  356.  Stuart  v.  People,  3  Scam.  (111.),  896. 
Gorhan  v.  Luckett,  6  B.  Mon.  (Ky.),  688.  State  v. 
Matthews,  87  N.  H.,  450.  Watson  v.  WUliams,  36  Miss., 
881.  Ex  parte  Smith,  28  Ind.,  47.  In  re  Moore,  63  N. 
C.,  397.  Ex  parte  Robinson,  19  Wall.  (U.  S.),  605. 
Church  V.  Muscatine,  2  Iowa,  69.  People  v.  W%on,  64 
111.,  196.  State  v.  Morrill,  16  Ark.,  384.  Ez  parte 
Wright,  65  Ind.,  508.  Bean  v.  Bumpus,  22  Me.,  660. 
Ex  parte  Walker,  26  Ala.,  81.     Preston  v.  State,  26  Miss., 
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383.  3  Am.  and  Eng.  Ency.  Law,  780.  The  return 
in  this  case  is  clearly  insufficient,  and  should  there  be 
any  further  violation  of  the  judgment  of  the  court,  it 
will  be  its  duty,  if  that  fact  is  made  to  appear,  to  punish 
such  disobedience  by  fine  or  imprisonment. 

Judgment  acxordingly. 

The  other  judges  concur. 
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Abatement.    See  Apfbabance. 
Account. 

In  an  action  for  balance  dae  apon  an  account  the  defense 
'  presented  was  tbat  of  payment.  The  testimony  was  con- 
flicting. This  question  of  fact  was  decided  by  the  jnry  in 
&Yor  of  defendant,  upon  evidence  which  was  held  sufficient 
to  sustain  the  verdict.  The  judgment,  therefore,  was  not 
molested.     CoUon  A  Co.  v.  Shaffer 724 

Action.    See  Judgment. 

1.  In  case  stated,  Ueld^  That  no  action  could  be  maintained 
upon  appeal  bond,  for  the  reason  that  there  was  no  judgment 
rendered  in  the  county  court;  that  the  attempted  appeal 
was  void  and  the  appeal  bond  a  nullity.  Brauniy  v.  Lan- 
tela 162 

2.  Against  defendants  residing  in  different  counties;  sum- 
mons; dismissal  of  action;  jurisdiction.    Cobhejfv.  WriffhL,  250 

Action  Quia  Timet. 

1.  Plaintiff  instituted  action  to  quiet  his  title  to  certain  real 
estate,  to  which  defendants  claimed  title  through  a  liue  of 
conveyances  originating  in  a  sheriff's  deed  and  on  exe 
cntions  against  plaintiff.  The  dee  I  to  defendaots  from 
their  grantor,  by  error  in  description,  included  a  part  of 
plaintiff's  land  not  included  in  the  sheriff's  deed-  Held, 
That  plaintiff  was  entitled  to  a  decree  quieting  his  title 
to  that  part  not  conveyed  by  the  sheriff.  Lavender  v. 
Hobnes 345 

2.  Under  facts  stated,  Held,  That  plaintiff  could  not  main- 
tain an  action  to  quiet  his  title  against  subsequent  pur- 
chasers of  the  real  estate  for  value,  upon  the  ground  of 
fraud  and  conspiracy  on  the  part  of  his  attorney  with  the 
attorneys  for  the  execution  plaintiffs,  without  proving  that 
the  defendants  had  knowled^^e  of  such  alleged  fraud  prior 
to  their  purchase  of  their  land  and  the  payment  therefor, 
even  though  they  held  title  by  deed  which  did  not  con- 
tain the  usual  covenants  of  warranty.     Id 345 

[  855  ] 
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Adverse  Possession. 

1.  The  bailding  of  a  few  rods  of  fence,  the  catting  of  a  few 
brash,  or  plowing  of  a  few  farrows  apon  land  will  not 
constitate  each  acts  of  possession  as  to  entitle  a  party  to 
maintain  forcible  entry  and  detainer  against  a  tenant  who 
has  been  in  possession  for  more  than  one  year  ander  a 
written  lease  from  one  who  claimed  adversely  to  the 
plaintiff.     Qalligherv,  Conndl 391 

52.  In  case  stated,  Held,  That  jadgment  against  plaintiffs 
interrapted  the  continnity  of  adverse  possession.  Carroll 
V.  Patrick 834 

3.  Daplicate  receipt  of  receiver  of  United  States  land  office 
is  sufficient  color  of  title  ander  which  party  may  hold  ad- 
verse possession.    Id 835 

4.  AVhere  a  party  entering  land  has  complied  with  the  law 
in  all  respects  to  entitle  him  to  a  patent  therefor,  he  is  the 
owner  of  such  land,  and  antil  the  patent  issaes  the  title  is 
held  by  the  United  States  merely  as  trnstee  for  his  ase, 
and  the  statate  of  limitations  will  ran  against  the  party 
entering  the  land,  or  his  grantee,  in  favor  of  one  holding 
adversely,  from  the  date  of  sach  entry.     Id 835 

Answer. 

1.  In  case  stated,  ffeldj  That  defenses  set  np  were  not  incon- 
sistent'.    Stubendorfv.  Hoffman 360 

2.  Where  it  is  sooght  to  enjoin  a  judgment  apon  the  groand 
that  plaintiff  has  a  defense  to  the  action,  and  it  woald  be 
inequitable  and  nnjast  to  enforce  the  judgment,  the  facts 
constituting  the  alleged  defense  must  be  pleaded,  and  it  is 
not  sufficient  to  merely  allege  that  plaintiff  had  such  a 
defense.     C,  B,  <&  Q.  M,  B.  Co,  v.  Manning 552 

Appeal. 

1.  In  case  stated,  Held,  That  no  action  could  be  maintained 
upon  appeal  bond,  for  the  reason  that  there  was  no  jadg- 
ment rendered  in  the  county  court;  that  the  attempted 
appeal  was  void  and  the  appeal  bond  a  nullity.     Brounty 

V.  Daniels 162 

2.  From  judgment  of  justice  of  the  peace,*  neglect  of  appel- 
lant to  file  transcript  in  district  court;  appellee  may  file 
transcript,  docket  cause,  and  obtain  judgment  in  his  favor, 
and  in  so  doing  is  not  limited  to  ''the  same  term  "  at  which 
appellant  first  became  in  default     Wilson  v.  Wilson 455 

3.  Under  sections  1008  and  1011  of  the  code  as  it  existed  in 
188G,  appellant  had  thirty  days  from  rendition  of  judg- 
ment in  which  to  file  transcript  in  district  court,  and  until 
the  second  day  of  the  next  term  of  district  court,  after 
the  thirty  days.     Johnson  v.  VanCleve^ 559 
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4.  Where  a  transcript  is  filed  by  either  party  on  or  before  the 
thirtieth  day,  or  on  or  before  the  second  day  of  the  first 
term  of  the  district  oonrt  occurring  after  such  thirtieth  day 
after  the  rendition  of  the  judgment,  the  court  will  thereby 
acqnire  jurisdiction  of  the  case.     Id 559 

Appearance. 

A  defendant  in  an  action  not  legally  served  with  process, 
but  against  whom  a  judgment  by  default  has  been  entered, 
may  appear  specially  and  pray  the  court  to  set  aside  snch 
judgment  of  default,  and  upon  such  default  being  opened, 
enter  a  plea  in  abatement  to  the  jurisdiction  of  the  court, 
without  being  held  to  have  made  a  general  appearance  in 
the  action.     Cobbeyv,  Wright 250 

Afisignment. 

1 .  Of  contract  in  case  stated.    Daugherty  v.  Oouff. 105 

2.  Of  chose  in  action;  evidence  of  assignee.  Grimes  v.  Can- 
nell 187 

Attachment. 

1.  Where  defendant  denies  the  truth  of  the  allegations  in 
affidavit  for  attachment,  and  an  inquiry  is  made  thereon 
by  the  district  court  upon  affidavits  filed  by  both  parties, 
and  in  which  there  is  a  conflict,  a  reviewing  court  will  not 
reverse  the  decision  of  the  district  court  upon  the  facts, 
unless  the  decision  was  clearly  wrong.  In  such  case  the 
same  rule  must  be  applied  as  would  be  had  there  been  a 
trial.    Johnson  dt  Co,  v.  Steele 82 

2,  Where  a  sheriff  has  levied  certain  attachments  upon 
goods  of  a  debtor,  the  aggregate  amount  of  the  attach- 
ments being  about  $3,517,  and  the  goods  were  taken  from 
hira  in  an  action  of  replevin,  and  on  the  trial  of  the  latter 
action  a  verdict  was  returned  in  his  favor  in  the  sum  of 
$4,000,  Held,  That  the  value  of  the  interest  of  the  sheriff 
in  the  goods  was  the  amount  of  the  attachments,  with  in- 
terest thereon,  and  costs,  and  that  the  court  had  authority 

to  require  him  to  remit  the  excess.    State  v,  Kinkaid 641 

Attorneys. 

1.  Alleged  fraud  and  conspiracy  in  cases  stated.     Lavender 

V.  Holmes  345 

2.  New  trial  on  ground  of  neglect  of  attorney;  discretion 

of  court.     Bemstienv,  Brown 65 

3.  Where  an  attorney  enters  into  a  contract  with  a  client  to 
prosecute  an  action  to  final  judgment  for  a  stipulated  sum, 
and  such  attorney  employs  a  second  one  to  assist  him  in 
the  case,  the  client  will  not  be  liable  for  fees  for  such  sec- 
ond attorney,  unless  he  in  some  manner  requests  his  em- 
ployment or  retention  in  the  case.    Sedgwick  v.  Bliss 617 
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4.  In  case  stated,  Held,  That  dient  was  liable  for  fees  of 
attorneys  employed  to  assist  in  the  case.    Id 617 

5.  Fees  not  recoverable  in  action  of  tort.  Winkler  v.  Boe" 
der 705 

6.  Arguments  of  ooansel  in  criminal  cases.     Carr  v.  Slate,..  749 

7.  Discretion  of  county  board  in  examination  and  payment 
of  claim  for  services  of  attorney  in  defending  indigent 
prisoner.     County  of  Boone  v.  Armtlrong,, 765 

Auditor  of  Public  Accounts. 

It  is  not  the  dnty  of  the  auditor  of  state  to  roister  or  certify 
bonds  issued  by  virtue  of  such  election,  and  a  writ  of  man- 
damus will  not  issue  to  require  him  to  do  so.  State  v.  Bab- 
cock 8oa 

Bill  of  Exceptions. 

1.  Will  not  be  dismissed  upon  the  ground  that  it  was  not 
presented  to  trial  judge  for  his  settlement  and  allowance 
within  ten  days  from  its  return  to  the  party  seeking  allow- 
ance of  bill  by  opposite  party,  unless  it  shall  appear  that 
bill  was  not  presented  to  such  Judge  within  fifteen  days, 
or  such  additional  time,  not  exceeding  forty  days  from 
the  adjournment  of  the  court  sine  die,  as  might  have  been 
allowed  by  the  court,  and  twenty  days  additional,  making, 
in  a  case  of  flill  extension  of  the  time  allowed  for  the 
completion  of  the  bill,  sixty  days  in  all.  Sherwin  v.  O^  Con- 
nor   5121 

2.  Objections  to  matters  of  form,  by  which  it  is  sought  to 
quash  the  bill,  must  be  made  within  a  reasonable  time 
after  bill  is  filed  in  appellate  court;  and  where  not  made 
for  more  than  a  year  after  filing  of  transcript,  and  after 
case  is  set  for  trial  and  plaintiff  has  prepared  and  printed 
briefs  on  the  main  issue,  such  objections  will  be  deemed  to 

be  waived.     Yates  v.  Kinney^ 64S 

Bonds. 

1.  In  case  stated,  Heldf  That  no  action  could  be  maintained 
upon  appeal  bond,  for  the  reason  that  there  was  no  judg- 
ment rendered  in  the  county  court;  that  the  attempted 
appeal  was  void  and  the  appeal  bond  a  nullity.     Brounty 

V.  Daniels 162 

2.  A  coroner,  sheriff,  or  constable  having  served  an  order  of 
replevin  of  personal  property,  under  the  provisions  of 
chapter  II,  of  title '30,  of  the  civil  code,  is  not  bound  to 
receive  or  accept  as  sufiicient  an  undertaking  as  provided 
for  by  section  1037  of  t^aid  code,  unless  the  same  is  exe- 
cuted by  one  or  more  sufficient  sureties  who  are  residents 
of  the  county  in  which  the  action  is  pending.  State  v. 
Wait 166 
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3.  Of  city  may  be  issned,  and  proceeds  thereof  used  in  the 
coDstractioD  of  a  public  bridge  on  a  pablic  road  ontside  of 
city  limits.    8taU  v.  Bdbewik 179 

BaUding  Contract. 

Building  contract;  conditions;  waiver;  parol  changes  In 
contract;  mistakes  and  alterations  in  plans  and  specifica- 
tions; damages  for  delay.     Enkine  v.  Johnaon 261 

Cemeteries. 
In  cities  of  the  second  class  and  Tillages;  construction  of  stat- 
utes.    State  V,  BaHling 421 

Cities  of  Second  Class. 

1.  In  a  city  of  the  second  class,  containing  a  population  of 
less  than  five  thousand,  the  common  council  consisted  of 
four  conncilmen,  elected  to  said  office.  Upon  the  final 
passage  of  an  ordinance  to  redistrict  the  city  and  increase 
the  number  of  wards,  upon  the  calling  of  the  yeas  and 
nays,  two  answered  and  voted  yea,  and  two  failed  to  vote, 
whereupon  the  mayor  voted  yea,  and  declared  the  ordi- 
nance passed.     The  proceedings.  Held,  To  be  void.    State 

V.  Gray 365 

2.  The  general  provisions  of  the  code,  limiting  the  time  in 
which  actions  may  be  brought,  applies  to  cities  of  the  sec- 
ond class  having  more  than  five  thousand  inhabitants, 
etc.,  and  an  action  against  such  a  city  for  negligence,  by 
reason  of  which  a  party  has  sustained  injury,  will  lie 
i^inst  it  if  brought  within  the  time  thus  limited,  not- 
withstanding a  provision  in  the  act  creating  such  cities, 
that  the  action  shall  be  brought  within  six  months. 
Foxworthyv.  City  of  Hastings 772 

3.  May  issue  bonds  to  aid  the  construction  of  a  public 
bridge  on  a  public  thoroughfare  leading  into  such  city,  al- 
though bridge  ontside  of  corporate  limits.  State  v.  Bah' 
eoek 179 

4.  The  provisions  of  chapter  15  of  the  Session  Laws  of  1887, 
page  330,  providing  for  the  more  efficient  management  and 
care  of  cemeteries  and  cemetery  grounds  in  cities  of  the  sec- 
ond class  and  villages,  has  no  application  to  ^*  cities  of  the  sec- 
ond claas  of  over  5,000  inhabitants,^^  as  created  by  Art.  II. 
of  Chap.  14  of  the  Compiled  Statutes  of  1885,  but  is  limited 
to  Art.  I.  of  said  chapter,  and  to  Chap.  14  of  the  Com- 
piled Statutes  of  1881.     Statev,  Earning 421 

5.  Nebraska  City,  being  a  city  of  the  second  class  having 
over  5,000  inhabitants,  is  governed  by  the  act  of  March  1, 
1883,  as  amended  by  Chap.  14  of  the  Session  Laws  of  1885, 
which  act  confers  upon  the  city  the  right  to  enact  ordi- 
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nances  for  the  purpose  of  porchasing,  holding,  and  con- 
trolling cemeteries.     Id^ 421 

6.  In  proceedings  for  the  annexation  of  territory,  Held, 
That  as  a  condition  of  snch  annexation  the  court  was  re- 
quired to  find  the  allegations  of  the  petition  to  he  true, 
and  that  such  territory  or  a  i>art  thereof  would  reoeiye 
material  benefit  from  its  annexation  to  such  city,  or  that 
justice  and  equity  required  such  annexation,  and  to  enter 
a  decree  accordingly.  The  questions,  therefore,  are  so  far 
of  a  judicial  character  that  the  courts  may  be  invested 
with  jurisdiction  to  determine  them.  City  of  Wahoo  v. 
IXckinaon 426 

Columbus. 

Bonds  of  city  of  Columbus  may  be  issued  and  the  proceeds 
thereof  used  in  the  construction  of  a  public  bridge  across 
the  Loup  river.     State  v.  Babcock 179 

Commissions. 

Where*the  price  of  property  and  terms  of  payment  are  fixed 
by  the  seller,  and  a  broker  engages  to  procure  a  purchaser 
at  this  price  and  upon  these  terms,  if,  upon  the  procure- 
ment of  the  broker,  a  purchaser  is  produced  with  whom 
the  seller  himself  negotiates  and  efiects  a  sale,  the  broker 

is  entitled  to  his  commission.     BuUerv,  Kennard 357 

Nitholas  V.  Jones, 813 

Confessions.    See  Criminal  Law. 

Constitutional  Law. 

1.  An  act  will  not  be  declared  unconstitutional  and  void 
unless  it  is  clearly  so,  and  where  an  amendment  is  so  dis- 
tinctly pointed  out  that  there  is  no  difficulty  in  ascertain- 
ing to  what  chapter  it  was  intended  to  apply,  and  it  is 
germane  to  the  title  of  the  act  amended,  ordinarily  it  will 

be  sustained.    State  v.  Babeoek 128 

2.  The  amendment  of  a  subdivision  of  a  section  of  a  desig- 
nated statute  is  constitutional.     Id 128 

3.  Under  Sec.  8,  Art.  XL,  foreign  railroad  company  cannot 
exercise  right  of  eminent  domain,  unless  organized  as  a 
corporation  under  the  laws  of  this  state.  TVester  v.  Mo, 
Pac.  B.  B.  Co 242 

4.  Penalty  and  costs  under  Sec  31,  Chap.  78,  Comp.  Stat. 
Black  V.  Stein 302 

5.  Section  92,  chapter  13,  Compiled  Statutes  of  1887,  Held, 
Constitutional.     Martin  v.  State 372 

Contempt. 

The  power  to  punish  for  violation  of  its  orders  or  judgments 
is  inherent  in  every  court  having  common  law  jnrisdic- 
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tion,  without  odj  expressed  statntory  authority.     Kregel 
V.  Bartling 848 

Continuance. 

Where  cause  is  continued  to  a  dny  on  which  the  court  is  pro- 
hibited from  transacting  business,  as  Sunday,  or  a  legal 
holiday,  the  continuance  will  extend  to  the  first  day 
thereafter  on  which  it  can  legally  transact  business.  State 
r.  King .' 541 

Contract. 

1.  A,  who  had  a  contract  for  the  construction  of  a  bridge 
across  the  Platte  river,  entered  into  an  agreement  with  B, 
as  follows:  "I  assign  one-half  interest  in  the  within 
bridge  contract  of  the  net  proceeds  from  the  contract  after 
all  expenses  are  paid  for  value  of  labor  and  expense  and 
other  help,  etc.,  no  unnecessary  outlay  to  be  added,  cost  of 
working  own  labor  to  be  $2.50  per  day  and  board.  S.  S. 
Gouff.''  Held^  1.  That  upon  the  completion  of  the  con- 
tract B  could  maintain  nn  action  in  equity  for  a  division 
of  the  profits.  2.  That  the  testimony  showed  that  B  had 
periormed  the  contract  on  his  part  and  was  entitled  to 
the  relief  prayed  for.  3.  That  the  commissions  for  the  ne- 
gotiation of  certain  bonds  of  K.  county  were  not  included 
in  the  above  contract,  and  that  B  was  not  required  to  ac- 
count to  A  for  any  part  of  the  same.     Daughcrty  v.  Gouff..  105 

2.  Building  contract;  conditions;  waiver;  parol  changes  in 
contract;  mistakes  and  alterations  in  plans  and  specifica- 
tions; damages  for  delay.     Erskinev,  Johnson 261 

3.  A5»ignment  of  contract  for  the  furnishing  of  curbing  and 
guttering  stone;  guaranty  of  prices;  alleged  fraud  in  pro- 
curement of  contract;  instructions  set  out  at  length  exam- 
ined and  no  prejudicial  error  found.     Kiley  v,  Melguist 474 

4.  Petition  in  action  on,  in  case  stated.  CoquWard  v. 
Hovey, 622 

5.  AVhile  it  is  the  province  of  the  courts  to  construe  con- 
tracts, yet  where  the  meaning  of  a  contract  is  obscure  and 
depends  upon  facts  aliunde  in  connection  with  the  written 
language,  the  question  of  construction  may  be  one  of  fact 

for  the  jury.    Id 622 

6.  Facts  stated  and  specific  performance  of  contract  en- 
forced.   King  v.  Gsantner 795 

Conversion. 

1.  The  plaintiff's  cause  of  action  was,  that  the  defendant 
and  one  H.  had  taken  possession  of  certain  horses  and 
wa^on,  the  property  of  one  McG.,  on  which  plaintiff  held 
a  chattel  mortgage,  and  sold  the  same;  defense  was  a  gen- 
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eral  denial.  The  point  of  coutention  being  the  identity 
of  oertain  Lorees  and  wagon  sold  by  defendant  and  H.  with 
the  mortgaged  property,  the  evidence  on  which  point  was 
conflicting,  the  plaintiff  offered,  and  the  court  admitted  in: 
evidence,  a  written  offer  of  compromise  and  settlement 
made  by  him  to  defendant^  and  several  letters  written  by 
defendant  to  plaintiff  in  response  to  such  offer  of  settle- 
ment and  compromise.     Held^  Error,    and  a  new  trial 

awarded.     Kieraiead  v.  Brovm 583 

2.  Where,  in  an  action  against  a  sheriff  for  the  conversion 
of  corn  standing  and  growing  in  the  field,  by  a  sale  thereof 
to  satisfy  an  execution  against  a  third  party,  the  plaintiff 
in  the  action,  by  documentary  evidence,  proves  a  complete 
chain  of  title  to  the  real  estate  from  the  government  of 
the  United  States  to  her,  and  also  that  she  was  in  posses- 
sion of  the  land  upon  which  the  corn  was  grown,  and  raised 
the  crop  and  had  general  charge  of  its  management,  and 
there  was  no  evidence  tending  to  prove  that  either  the 
real  estate  or  com  growing  thereon  belonged  to  the  judg- 
ment debtor,  there  being  no  conflict  in  the  testimony,  it 
was  Held,  That  an  instruction  given  by  the  district  court, 
to  find  for  the  plaintiff  in  the  action,  was  correct.  Hamil- 
ton V.  Ross 630 

Corporations— Municipal. 

1.  In  awarding  just  compensation  for  property  damaged  for 
public  use,  general  benefits  shared  by  the  public  at  large 
cannot  be  considered,  while  special  benefits  to  the  prop- 
erty damaged  may  be.     Shaller  v.  City  of  Omaha 325 

2.  In  a  city  of  the  second  class,  containing  a  population  of 
less  than  five  thousand,  the  common  council  consisted  of 
four  councilmen,  elected  to  said  office.  Upon  the  final 
passage  of  an  ordinance  to  redistrict  the  city  and  increase 
the  number  of  wards,  upon  the  calling  of  the  yeas  and 
nays,  two  answered  and  voted  yea,  and  two  failed  to  vote, 
whereupon  the  mayor  voted  yea,  and  declared  the  ordi- 
nance passed.    The  proceedings,  //rW,  To  be  void.     State 

V.  Oray 365 

3.  Incumbents  superseded  by  councilmen  elected  under  or 
by  virtue  of  such  void  proceedings,  are  entitled  to  be  re- 
stored by  due  process  of  law;  but  the  legal  organization  of 
the  city,  and  the  acts  of  the  councilmen  de  facto,  within  the 
purview  of  the  statute,  will  be  recognized  and  upheld.  Id,  365 

4.  Presumption  that  mayor  of  city  is  present  at  meeting  of 
council.     Martin  v»  State 372 

5.  Proceedings  in  the  matter  of  annexation  of  territory  to 
cities  and  villages.     City  of  Wahoo  v,  Dickinson 426 
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Counties. 

1.  The  amendment  of  second  subdivision  of  section  25,  chnp- 
ter  18,  Comp.  Stats. ,  Held,  Constitntional.  State  v,  Bab- 
cock 128 

'    2.     Not   liable  for  medical  attendance  upon   non-resident 

panper.     Hamilton  Co.  v.  Meyers 718 

HamiUon  Co.  r.  Raben  <fc  Meyers 723 

3.  Discretion  of  connty  board  in  examination  and  payment 
of  claim  for  services  of  attorney  in  defending  indigent 
prisoner.     County  of  Boone  v.  Armstrong 765 

4.  Bonds  issued  by  Otoe  connty  for  the  purpose  of  refund- 
ing indebtedness  of  said  connty ,  Held^  To  have  been  voted 
without  authority.     State  v.  Babcock 802 

County  Judge.    See  Coubts— County. 

Courts— County. 

1.  A  i>erson  appointed  by  the  connty  board  to  act  in  place 
of  the  county  judge,  during  the  disqualification  of  such 
county  judge  from  acting  in  any  cause  or  matter  before 
him,  will  continue  to  act  until  the  whole  canse  or  matter 
is  disposed  of,  including  every  matter  and  thing  connected 
therewith,  which  might  or  could  be  officially  done  or  per- 
formed by  the  county  judge,  were  he  not  disqualified  to 
act  in  such  cause  or  matter.    JS'eb.  Mnfg.  Co.  v.  Maxon 224 

2.  Judgment  in  the  county  court,  upon  which  execution 
on  which  the  levy  was  made  was  issued,  having  been  for 
S4fj0.43,  and  costs,  the  amount  of  costs  not  being  shown  in 
the  record,  nor  the  intereston  the  judgment  computed,  the 
finding  of  $539.20  is  presumed  to  be  correct.  Tutcne  v. 
Sparks 143 

3.  Where,  during  the  pendency  of  an  action  in  the  county 
court,  in  a  term  case,  the  plaintiff  and  defendant  enter  into 
a  verbal  agreement  that  the  cause  shall  be  continued,  and 
in  violation  of  such  agreement  the  plaintiff,  without  notice 
to  defendant,  fraudulently  procures  a  judgment  to  be  ren- 
dered, the  decision  of  the  connty  court  in  granting  a  new 
trial  will  be  sustained.     Mordhorst  v.  Reynolds 485 

Courts—Supreme. 

1.  The  transcript  of  the  trial  court,  duly  certified  by  the 
clerk,  will  alone  be  recognized  by  this  court  as  to  all  mat- 
ters which  are  properly  of  record  in  that  court.    Hoagland 

V.  VanEtten 462 

2.  Where  no  objection  is  made  to  the  summons,  or  to  the 
return  of  the  officer  thereon,  such  summons  should  be 
omitted  from  the  transcript.  So  with  journal  entries  not 
involved  in  the  case,  and  the  cost  of  such  immaterial  mat- 
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ter,  if  the  proper  motion  is  made,  will  be  taxed  to  tbe 
party  at  fault.     Winkler  v.  Boeder 706 

3.  The  decision  of  the  district  court  in  sustaining  a  motion 
for  a  new  trial  after  a  cause  has  been  tried  to  a  jury  and 
verdict  returned,  is  not  a  subject  of  review  until  after  a 
fina]  judgment  is  rendered  in  a  cause.  But  where  after 
verdict,  and  pending  a  ruling  of  the  court  upon  a  motion 
for  a  new  trial,  it  is  stipulated  that  the  ruling  of  the  court 
thereon  may  be  reviewed  by  the  supreme  court,  without 
reference  to  a  subsequent  trial,  and  that  in  case  a  new  trial 
is  refused  upon  review  by  the  supreme  court,  tbe  decision 
of  the  district  court  is  affirmed,  the  cause  shall  be  dis- 
missed; or  in  case  a  new  trial  is  granted,  and  upon  review 
the  order  should  be  set  aside  aud  a  judgment  absolute  ren- 
dered in  the  supreme  court  for  the  amount  of  the  verdict, 
the  supreme  court  will  be  governed  by  the  stipulation,  re- 
view the  case,  and  render  such  judgment  as  the  district 
coart  should  have  rendered.    Johnson  v,  Parratie 232 

4.  In  such  cases,  the  recognized  rale,  that  in  deciding  the 
motion  for  a  new  trial  the  ruling  of  the  district  court  will 
not  be  molested,  unless  there  is  an  abuse  of  discretion  does 
not  apply  with  its  usual  force,  and  the  supreme  court  will 
examine  tbe  case,  in  the  exercise  of  the  jurisdiction  con- 
ferred by  the  stipulation,  without  reference  to  such  rule. 
Johnson  v.  Farroite 233 

Creditor's  Bill. 

1.  In  an  action  in  the  nature  of  a  creditor's  bill,  wherein  it 
is  alleged  by  plaintiffs  that  they  had  recovered  a  judg- 
ment against  one  of  the  defendants,  which  judgment,  at 
the  commencement  of  the  action,  amounted  to  something 
over  $200,  and  that  prior  thereto  the  judgment  debtor  had 
fraudulently  transferred  all  his  property,  consisting  of  real 
estate  and  personal  property,  to  his  wife,  for  the  purpose 
of  evading  the  collection  of  the  judgment,  and  where  in 
such  action  the  finding  of  the  district  court  was  in  favor  of 
the  defendant  in  the  action,  so  far  as  the  real  estate  was 
involved,  but  in  favor  of  the  plaintiffs,  with  reference  to 
the  personal  property,  the  finding  being  general,  that  the 
grantee,  the  wife  of  the  grantor,  held  personal  property  of 
the  grantor  under  a  transfer  from  him  subject  to  the  pay- 
ment of  plaintiffs'  judgment,  and  snOicieDt  to  pay  the 
same,  without  specifying  the  nature  of  the  property  so 
held,  whether  liable  to  execution  process  or  not,  and  no 
motion  for  a  new  trial  having  been  filed,  it  was  Bcld^  On 
error  to  the  supreme  court,  that  there  was  no  presumption 
that  tbe  property  was  of  such  a  nature  as  could  be  levied 


INDEX.  865 

upon  by  execntioD,  and  therefore  the  finding  and  decree, 
that  the  grantee  of  the  property  be  required  to  pay  the 
debt  ont  of  the  property  so  held  by  h  er,  could  not  be  mO' 

lesteH.     StoU  v.  Gregg 228 

2.  PJaintlff^s  action  was  in  the  nature  of  a  creditor's  bill, 
alleging  the  recovery  of  his  judgment,  that  it  was  unsatis- 
fied, and  that  the  real  estate  sought  to  be  levied  upon  was 
purchased  by  the  judgment  debtor,  defendant,  but  that  he 
procured  the  title  to  be  conveyed  to  his  brother,  for  the 
purpose  of  defrauding  his  creditors.  Defendant  answered 
admitting  that  the  title  was  held  by  his  brother,  who  was, 
in  fact,  the  owner  of  the  property,  but  alleging  that  he 
was  the  head  of  a  family,  and  that  he  had  occupied  the 
premises  as  a  homestead  since  long  prior  to  the  recovery  of 
the  judgment  by  plaintifi*,  and  asking  that,  in  case  the 
property  should  be  held  by  the  court  as  belonging  to  him, 
that  his  homestead  rights  be  protected,  the  property  not 
being  capable  of  fraudulent  alienation,  or  subject  to  execu- 
tion. Upon  motion  of  plaintifi',  he  was  compelled  to  elect 
upon  which  defense  he  would  stand.  Held,  Error,  the 
defences  not  being  inconsistent.  Siubendorf  <£*  Co.  v. 
Hoffman 360 

Criminal  Law. 

1.  Doty  of  trial  court  to  submit  to  jury  such  principles  of 
law  as  are  applicable,  and  such  principles  as  should  be  ap- 
plied to  witnesses  who  are  interested  in  the  result,  or 
whose  testimony  should  be  weighed  with  special  care  and 
caution  as  accomplices;  but  not  proper  to  discuss  the 
policy  of  using  such  witnesses.     Long  v.  State 34 

2.  Indictment  charged  murder  to  have  been  committed 
with  a  bludgeon;  evidence  that  death  was  produced  by 
blow  with  a  bolt  or  club.     Heldy  Sufficient.     Id 34 

3.  Jury  must  be  satisfied  of  defendant's  guilt  beyond  a 
reasonable  doubt,  from  the  evidence;  must  not  go  outside 
of  evidence,  or  take  into  account  circumstances  surround- 
ing the  tragedy,  not  in  evidence.    Id 34 

4.  It  is  better  practice  to  use  statutory  language  descriptive 
of  crime,  yet  where  words  are  used  which  convey  tlie  same 
meaning  or  import,  it  will  be  held  sufficient.     Id 34 

6.  Where  accased  introduces  witnesses  to  prove  his  good 
character,  the  state  may  introduce  witnesses  in  rebuttal, 
although  their  names  are  not  endorsed  on  the  information. 
In  such  case  the  question  of  character  is  collateral  to  the 
main  issue,  and  being  raised  by  the  defendant  the  state 
may  call  witnesses  iu  rebuttal.     State  v.  Huckins 30^ 

6.  The  j  ury  alone  are  j  udges  of  ^*ight  of  evidence.  There- 
to 
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fore  an  instruction  that,  "evidence  of  good  character  is  en- 
titled to  great  weight  when  the  evidence  against  the  ac- 
cused is  weak  or  doubtful,  but  is  entitled  to  very  little 
weight  when  the  proof  is  strong/'  was  Held^  To  be  erro- 
neous.    Long  V.  State 34 

7.  Law  presumes  every  one  innocent,  and  this  legal  pre- 
sumption is  a  matter  of  evidence,  to  the  benefit  of  which 
accused  is  entitled.     Id 35 

8.  Instructions  in  case  stated,  examined,  and  Held,  Erro- 
neous.   Id 35 

9.  Conviction  of  witness  proven  by  his  own  testimony  and 
other  evidence;  defense  offered  record  of  conviction,  which 
was  excluded,  ^cW,  No  error.     Id 33 

10.  Impeachment  of  witness;  true  question  is,  what  is  the 
reputation  of  witness  at  the  time. he  testifies.    Id 34 

11.  Confessions  of  third  party  not  made  in  presence  of  ac- 
cused, inadmissible;  competent,  however,  to  prove  state- 
ments of  accused  made  against  his  interests  in  conversa- 
tion in  which  he  is  informed  that  confession  has  been 
made  by  such  third  party,  he  being  the  principal  indicted 
with  the  accused,  but  not  in  custody;  in  such  case,  whole 
conversation  between  witness  and  accused  may  be  given 

in  evidence.     Id 34 

12.  In  action  of  false  imprisonment,  Held,  Sufficient  if  the 
complaint,  warrant,  and  mittimus  contain  substance  of  the 
charge.     Miller  v.  Woods 200 

13.  Evidence  in  cases  of  perjury;  instructions  to  jury. 
Gandy  v.  State 436 

14.  On  a  trial  for  murder,  a  witness  for  the  state  stated  in 
detail  the  circumstances  surrounding  the  tragedy  immedi- 
ately after  the  killing;  that  the  dece&sed  was  lying  upon 
the  ground,  and  the  accused  standing  near  by  with  a  gun 
in  his  hand,  and  that  he,  very  soon  thereafter,  walked 
away  carrying  the  gun.  He  was  then  asked  by  the  prose- 
cuting attorney  why  he  not  did  arrest  or  assist  in  arresting 
the  accused.  Over  the  objection  of  the  accused,  the  wit- 
ness stated  that  the  reason  why  he  did  not  attempt  the 
arrest  was,  that  he  did  not  think  it  safe  to  follow  him. 
Held,  Error.     Carr  v.  State 749 

15.  Threats  made  by  the  defendant  prior  to  the  murder,  to 
kill  or  injure  some  other  person  than  the  deceased,  are  not 
admissible  as  evidence  against  him.     Id 749 

16.  Evidence;  rule  as  to  "reasonable  doubf     Id^ 749 

17.  Trial;  arguments  of  counsel;  impartial  trials  guaran- 
teed; malice  defined.    Id 749 
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Damages. 

1.  For  loss  of  stock  killed  on  railroad.  U.  P.  By.  Co.  v. 
Blum 404 

2.  For  delay  in  the  completion  of  a  building  according  to 
contract.     Erskine  v.  Johnson 261 

3.  In  awarding  jnst  compensation  for  property  damaged  for 
pnblic  use,  general  benefits  shared  by  the  public  at  large 
cannot  be  considered,  while  special  benefits  to  the  prop- 
erty damaged  maybe.    Shaller  v.  City  of  Omaha 325 

4.  As  vindictive  damages  cannot  be  recovered  in  this  state, 
attorney  fees  are  not  recoverable  in  actions  of  tort,  except 
where  specially  provided  for  by  statute.    Winkler  v.  Boeder  706 

Deceit. 

1.  In  order  to  maintain  an  action  for  deceit.  It  is  not  only  nec- 
essary to  establish  the  telling  of  an  untruth,  knowing  it  to 
be  such,  but  it  is  equally  necessary  that  it  be  shown  that 
the  plaintiff  had  a  right  to  rely,  and  did  rely,  upon  the 
representations  made,  and  that  he  altered  his  condition  in 
consequence  thereof,  and  suffered  damages  thereby.   Bunge 

V.  Brown 817 

2.  A  defendant  when  sued  for  damages  resulting  from  an 
alleged  misrepresentation  of  facts  by  him,  cannot  be  heard 
to  contend  that  he  was  not  a  i>erson  upon  whose  informa- 
tion the  plaintiff  had  a  right  to  rely.     Id 817 

Deed.    See  Real  Estate.    Vendor  and  Vendee. 

Default. 

While  all  parties  to  an  action  are  l>onnd  to  take  notice  of 
pleadings  properly  filed  within  the  time  required  by  law, 
yet  where  a  party  in  default  obtains  leave  of  court  to  file  • 
a  pleading  affecting  other  parties,  the  parties  'so  affected 
should  be  notified  of  the  filing  of  such  pleading,  unless 
such  persons  or  their  attorneys  are  present  when  the  order 
is  made.     Cockle  Mnfg.  Co,  v,  Clark, 702 

Definitions. 

Malice.     Carr  v.  State 750 

Depositions. 

Testimony  contained  in  deposition  objected  to  examined 
and  sustained  in  part,  and  as  to  the  residue.  Held,  Not  re- 
versible error.     Towne  V.  Sparks 143 

Discretion  of  Court.    See  Trial. 

In  the  order  in  which  evidence  should  be  admitted.  Village 
of  Foneav.  Crawford 663 

Dismissal  of  Action. 

In  case  stated.     Carroll  v,  Patrick 834 
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Divorce  and  Alimony. 

1.  The  provisions  of  section  4,  chapter  25,  Compiled  Statutes, 
proTiding  for  the  payment  of  alimony,  afford  a  jnst  and 
reasonable  remedy,  and,  except  in  extraordinary  cases, 
none  other  will  be  resorted  to  for  the  enforcement  of  judg- 
ments or  orders  in  cases  of  alimony  or  maintenance.  Se- 
gear  r.  Segear. 306 

2.  In  an  action  for  divorce  by  the  wife,  on  grounds  of  ex- 
treme cruelty  and  gross  neglect  of  support,  the  judgment 
of  the  district  court  will  be  affirmed  where  there  is  suffi- 
cient evidence  to  support  it.     /</. 306 

Easement. 

In  public  roads.     Langdanv,  State 509 

lyectment. 

1.  In  an  action  in  ejectment  it  was  stipulated  between  the 
parties  that  certified  copies  of  the  record  of  deeds  should 
be  used  in  evidence  without  proof  of  the  loss  of  the  orig- 
inals, and  that  such  copies  contained  all  that  the  originals 
contained.  Plaintiff  offered  in  evidence  a  certified  copy  of 
a  deed  executed  by  the  Lincoln  Land  Association,  a  cor- 
poration, which  was  objected  to  for  the  reason  that  the 
copy  did  not  show  that  the  original  deed  was  under  the 
seal  of  the  corporation,  that  is,  that  no  impression  of  the 
seal  was  thereon.  The  objection  was  overruled  and  the 
copy  admitted.  Heldf  Correct,  it  being  recited  in  the  deed 
that  the  seal  of  the  corporation  was  thereto  affixed.     Colcin 

V,  E.  V.Land  Aas'n 75 

2.  In  ejectment  by  vendee  against  vendor,  the  only  defenses 
presented  by  the  answer  were  a  general  denial  of  the  alle- 
gations of  the  petition,  and  a  plea  of  statute  of  limitations. 
On  the  trial  defendant  sought  to  prove  that  he  had  not  been 
paid  the  consideration  for  which  he  sold  the  land.  The 
testimony  was  excluded.  Held^  Correct,  as  no  equities 
were  presented  by  the  answer.     Id 76 

3.  In  order  that  a  plaintiff  may  recover,  description  of  land 
in  dispute  must  be  such  as  would  enable  a  competent  sur- 
veyor to  locate  it  by  referring  to  deeds,  writings,  or  known 
objects  by  which  the  exact  land  can  be  identified.  In  case 
stated,  Held,  That  as  the  property  was  incapable  of  identi- 
fication, plaintiff  could  not  recover.     Lane  v.  Abboti 489 

4.  On  facts  stated.  Held,  First,  That  judgment  of  dismissal 
was  a  complete  bar  to  the  prosecution  of  another  action  ; 
Second,  That  judgment  against  plaintiff  interrupted  the 
continuity  of  adverse  possession.     Carroll  v.  Patrick 834 
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Elections. 

1.  Original  information  in  quo  warranto  examined  and 
Held,  Sufficient  to  sustain  report  of  referee.  Slate  v. 
Graham 68 

2.  A  party  being  ineligible  to  office  by  reason  of  not  having 
been  a  resident  of  the  state  for  the  statutory  time,  such  in- 
eligibility is  not  removed  by  reason  of  continuous  residence 
for  the  proper  length  of  time  previous  to  the  commence- 
ment of  the  term     State  V,  McMillen 385 

3.  Tie  vote  in  election  of  officers ;  how  cast ;  certificates  of 
election  should  show  specifically,  the  manner  in  which 
said  lot  was  determined,  and  in  absence  of  respondent,  cer- 
tificate should  show  that  county  clerk  drew  for  him,  etc. 
State  V.  Wilkinson 710 

XSminent  Domain.    See  Railboads. 

1.  Condemnation  of  property  for  railroad  purposes  ;  build- 
ing on  right  of  way  ;  award;  option  of  owner  to  remove. 
Forney  v.  F.,  E.  &  M.  V.  B,  B.  Co 465 

2.  The  right  of  eminent  domain  gives  the  legislature  the 
control  of  private  property  for  public  uses,  and  for  public 
uses  only,  and  in  case  of  a  railway  this  right  is  restricted 
to  "so  much  real  estate  as  may  be  necessary  for  the  loca- 
tion, construction,  and  convenient  use  of  its  road."    Id...  465 

JSstbppel.    See  Fraud.    Replevin. 

In  an  action  upon  two  of  three  promissory  notes  given  for 
the  purchase  price  of  a  leaper  and  mower,  it  was  shown 
that  an  action  had  been  brought  upon  the  other  of  said 
notes  by  the  plaintifif  against  the  defendant,  and  that  in 
that  case  the  defendant  had  answered,  alleging  a  breach  of 
warranty  in  the  sale  of  the  machine  on  the  part  of  the 
plaintifl,  damages  arising  therefrom,  and  that  two  other 
notes,  negotiable  in  form  (being  the  ones  sued  on  in  this 
this  case),  had  been  executed  and  delivered  to  the  plaint- 
iff, "fhe  trial  in  that  case  resulted  in  a  judgment  in  favor 
of  the  defendant  for  a  sum  equal  to  the  purchase  price  of 
the  machine.  It  was  Held^  First,  That  such  an  adjudica- 
tion was  not  a  bar  to  the  plaintiff's  right  to  recover  on  the 
two  not«s  sued  on  in  this  action.  Second,  That  in  an  action 
upon  the  remaining  two  notes,  the  judgment  in  the  former 
action  estops  the  defendant  from  setting  up  in  defense  nny 
breach  of  the  contract  upon  the  plaintiff's  part.  Knorr  v. 
Peerless  Beaper  Co 636 

JBvidence. 

1,  Admission  in  evidence  of  copies  of  record  of  deeds  in  case 
stated.     Colvinv.B.  V.  Land  Association 75 
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2.  Where  aasignee  ia  called  to  proTe  assignment,  he  may  be 
cross-examined  as  to  its  character,  and  as  to  whether  the 
ayails  of  the  snit  are  to  he  paid  to  assignor.  Grimes  v, 
CanneU. 137 

3.  In  an  action  against  a  company  or  partnership  composed 
of  persons  whose  names  are  given  in  the  petition,  the  c-er- 
tificate  of  partnership,  as  shown  by  the  records  of  the 
connty,  is  admissible  for  the  purpose  of  showing  the  names 
of  the  members  of  such  firm  or  partnership.     MiUigan  & 

Co,  V.  Butcher 683 

4.  Where  the  answer  is  a  general  denial,  the  testimony  will 
be  confined  to  facts  which  tend  to  prove  or  disprove  the 
allegations  of  the  petition,  and  a  defendant  will  not  be  per- 
mitted to  interrogate  witnesses  on  cross-examination  upon 
matters  not  involved  in  the  issue  but  in  the  nature  of  an 
affirmative  defense.     Winkler  v.  Boeder , 706 

5.  Duplicate  receipt  of  receiver  of  land  office  sufficient 
color  of  title  under  which  party  may  hold  adverse  posses- 
sion.    Carroll  v,  Patrick 835 

6.  The  rule  as  to  proof  of  written  instruments  and  records, 
Held,  Not  to  preclude  that  of  oral  testimony  of  the  exist- 
ence of  such  instruments  and  records,  preliminary  to  their 
introduction  or  proof  of  loss.     Village  of  Ponca  v,  Crawford.  663 

7.  Order  of  the  admission  of  evidence  is  matter  of  discretion 

of  trial  court.     Id 663 

8.  In  actions  of  ejectment.     Colvin  v.  B.  V.  JMtid  Ass^n 76 

9.  In  cases  of  perjury.     Gandy  v.  State 436 

10.  In  action  of  conversion.     Kiersiead  r.  Brown 595 

11.  In  an  action  for  the  price  of  certain  grain  alleged  to 
have  been  delivered  by  the  plaintiff  to  the  defendant,  the 
weigh  checks  issued  by  the  agent  of  the  defendant  in  the 
usual  course  of  business  are  competent  evidence  for  the 
purpose  of  proving  the  number  of  bushels  or  pounds  of 
grain  delivered.     MiUigan  <&  Co,  v.  Butcher , 663 

Execution. 

1.  An  officer  receiving  a  writ  of  execution  issued  by  a  jus- 
tice of  the  peace,  or  by  a  county  judge,  upon  a  judgment 
rendered  in  a  non-term  case,  is  not  required  by  statute  to 
endorse  thereon  the  hour  of  the  day  when  the  same  is  re- 
ceived.    Johnson  V.  Walker 736 

2.  The  sale  of  property  on  execution,  such  as  those  above 
described,  need  only  be  advertised  "at  four  of  the  most 
public  places  within  the  precinct  where  such  property  is 
seized."    Id 736 

3.  A  sheriff  or  constable  levying  an  execution  upon  a  field 
of  growing  or  standing  corn,  need  not  take  manual  posses- 
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sion  thereof,  nor  do  any  act  in  respect  thereto  which,  were 
it  not  for  the  protection  of  the  writ,  wonld  make  him  a 
trespasser.     Id 736 

False  Imprisonment. 

In  action  for  false  imprisonment  for  arresting  and  imprison- 
ing the  plaintiff  for  the  want  of  bail,  on  a  charge  of  assault 
and  battery,  the  complaint,  warrant,  and  mittimus  will  not 
be  held  void  for  the  want  of  an  allegation  in  the  complaint 
of  the  time  and  place  of  the  assanlt  and  battery,  or  that 
the  same  was  unlawfully  committed.  In  snch  case,  Held, 
Sufficient,  if  the  complaint,  warrant,  and  mittimus  contain 
the  substance  of  the  charge.     Miller  v.  Woods, 200 

False  Representations.    See  Fbaud. 

Fees.    See  Aitobkey 

Forcible  Entry  and  Detention. 

1.  Sufficient  to  maintain  action  that  party  in  possession  re- 
fuses to  vacate  premises  on  lawful  notice.    Post  v,  Bohner.  257 

2.  Notice  signed  by  authorized  agent  or  attorney  of  lawful 
claimant  and  duly  served,  is  sufficient.     Id 2r>7 

3.  Plea  of  *'not  guilty''  requires  plaintiff  to  prove  every 
fact  necessary  to  entitle  him  to  recover.  OdlligJier  v.  Con- 
neU 391 

4.  The  building  of  a  few  rods  of  fence,  the  cutting  of  a  few 
brush,  or  plowing  of  a  few  furrows  upon  land  will  not 
constitute  snch  acts  of  possession  as  to  entitle  a  party  to 
maintain  forcible  entry  and  detainer  against  a  tenant  who 
has  been  in  possession  for  more  than  one  year  under  a 
written  lease  from  one  who  claimed  adversely  to  the  plaint- 
iff.    Id 391 

6.  "While  a  justice  of  the  peace  cannot  determine  questions 
of  title,  yet  he  may  receive  deeds,  in  connection  with 
other  evidence,  in  order  to  show  the  right  of  either  party 

to  the  possession  of  the  premises.     Id^ 391 

Foreign  Judgment.    See  Judgment. 

Fraud*    See  Husband  and  Wife. 

1.  False  representations  in  case  stated.     Totcne  v.  Sparks,..,  142 

2.  Petition  in  action  for  damages  growing  out  of  alleged 
misrepresentations  as  to  quality  of  a  number  of  sheep  ex- 
amined, and  Held,  To  constitute  a  cause  of  action.    John- 

hon  V.  ParroKe, 232 

3.  Misrepre:<entation  as  to  value  of  property  sold  will  be 
sufficient  to  avoid  deed  and  authorize  a  cancellation  thereof 

at  the  sui t  of  the  vendor.    Morgan  v.  Dwges 271 

4.  If  purchaser  does  any  act  or  makes  any  declaration  with 
intention   of  misleading  the  seller  and  preventing  him 


872  INDEX. 

from  aaoertaining  the  real  sitnation  of  the  property,  and  at 
the  same  time  conceals  from  him  a  fact  or  facts  which  he 
knows  to  be  material,  he  is  guilty  of  a  fraudulent  decep- 
tion.    Id 272 

5.  Questions  of  fraud  are  generally  qnestions  of  fact,  and 
must  be  raised,  if  at  all,  by  suitable  pleadings  alleging  such 
fraud.     Hamilton  V,  Bo88 630 

6.  Transactions  between  relatives,  by  reason  of  which 
strangers  who  have  sold  goods  to  some  of  such  relatives 
will  be  deprived  of  payment  therefor,  will  be  scrutinized 
very  closely,  and  the  good  faith  of  the  same  must  be  clearly 
established.     Bartlettv.  Cheesbrough 767 

7.  A  plaintiff  instituted  his  actions  against  defendant  upon 
a  promissory  note  executed  by  such  defendant.  The  peti- 
tion contained  a  second  count,  or  cause  of  action,  in  which 
it  was  alleged  that  the  promissory  note  was  given  for  the 
purchase  price  of  a  number  of  sheep  sold  to  the  maker  of 
the  note,  but  that  another  party,  who  was  made  defend- 
ant, was  jointly  interested  in  the  purchase  of  the  sheep, 
with  the  maker  of  the  note,  and  should  have  signed  the 
note,  whereby  he  was  indebted  to  the  plaintiff,  etc.  Upon 
a  demurrer  to  the  petition  being  filed  by  the  person  who 
had  not  signed  the  note,  the  action  was  voluntarily  dis- 
missed as  to  him,  which  dismissal  was  an  abandonment  of 
the  second  count  in  the  petition.  It  was  Held,  That  in  an 
action  afterwards  brought  by  the  plaintiff  against  such 
third  party  for  fraudulent  representations  as  to  the  finan- 
cial standing  of  the  maker  of  the  note,  the  prior  suit  was 
not  a  bar  to  the  action.     Runge  v.  Brown 817 

Garnishment. 

A  garnishee  cannot  be  charged  as  the  debtor  of  the  defendant 
unless  it  appears  affirmatively  that  at  the  time  of  the  gar- 
nishment the  defendant  had  a  cause  of  action  against  him 
for  the  recovery  of  a  legal  debt  due  or  to  become  due  by 
the  efflux  of  time.     Edney  v,  Willia 56 

Guaranty. 

1.  A  promise  by  a  party  to  **8ee  you  paid  for  your  trouble," 
is  not  an  absolute  promise  to  pay,  but  a  guaranty  that  pay- 
ment shall  be  made.     SedgtDtckv,  Bliss 617 

2.  In  addition  to  the  matter  of  the  construction  of  a  writ- 
ten guaranty  of  the  payment  of  certain  promissory  notes, 
in  an  action  thereon,  the  defendants  pleaded  as  a  defense 
the  want  of  diligence  on  the  part  of  the  plaintiff  in  the 
collection  of  the  notes  described  in  the  petition,  and  by 
which  they  were  discharged  from  their  undertaking  as 
such  guarantors.     It  was  Ileld^  That,  although  the  verdict 
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of  the  jury  might  not  be  snstained  by  the  evidence  as  to 
the  interpretation  of  the  contract,  there  was  sufficient  evi- 
dence upon  the  latter  branch  of  the  case,  under  the  in- 
structions of  the  court  as  given,  to  sustain  the  verdict. 
Coquillard  v,  Hovey 622 

Holidays. 

Where  statute  designates  certain  days  as  legal  holidays, 
and  prohibits  conrts  from  transacting  business  on  such 
days,  except,  etc., the  restriction  is  confined  todays  named 
in  the  statute,  and  where  any  of  such  days  fall  on  Sun- 
day, the  succeeding  Monday  is  not  to  be  observed  as  such 
holiday  except  so  far  as  it  may  affect  the  presentment  and 

demand  of  commercial  paper.     State  v.  King 540 

Osieriag  v,  Oalbraith 730 

Homestead. 

1.  F.,  being  a  married  man  and  the  head  of  a  family,  con- 
veyed certain  real  estate  to  a  purchaser  by  an  assignment 
of  a  contract  of  purchase.  The  land  described  in  the  con- 
tract was  occupied  by  F.  and  his  family  as  a  homestead. 
The  wife  of  F.  signed  the  conveyance,  and  with  F.  acknowl- 
edged the  same  before  an  officer  authorized  to  take  acknowl- 
edgments of  deeds.  Held^  First,  That  the  instrument  was 
executed  and  acknowledged  by  both  husband  and  wife 
within  the  requirements  of  section  4,  chapter  36,  Compiled 
Statutes  1887.  Second j  That  the  provisions  of  said  section 
are  intended  as  and  for  a  protection  to  the  husband  or  wife 
not  executing  the  conveyance,  and  not  for  the  benefit  of 
third  parties  having  no  privity  of  interests  with  such  per- 
son.    Cobbey  V,  Knapp 579 

2.  Where  a  party  has  entered  land  under  the  homestead 
law  of  the  United  States,  and  made  final  proof,  and  com- 
plied with  the  law  on  his  part  to  entitle  him  to  a  patent, 
he  may  make  a  valid  dedication  of  a  portion  of  said  land 
for  a  public  road,  although  the  patent  has  not  been  issued. 
Mube  V.  Sullivan, 779 

Husband  and  Wife. 

Where  a  wife  purchased  a  tract  of  land  for  the  sum  of  two 
thousand  dollars,  and  made  a  payment  thereon  of  two 
hundred  dollars,  which  was  obtained  from  a  married  son, 
who  testified  that  he  raised  the  money  from  the  sale  of 
hogs  and  wheat  from  his  own  farm,  the  court  will  not  infer 
fraud  in  the  transaction  from  the  fact  that  a  year  previous 
the  husband  and  father  had  sold  to  the  son  certain  per- 
sonal property,  including  hogs,  particularly  where  a  cred- 
itor living  in  the  same  county  treated  such  sale  as  valid 
by  not  attacking  it.     Shortelv.  Young 408 
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Injunction. 

1 .  Where  it  is  sought  to  enjoin  a  judgment  upon  the  ground 
that  plaintiff  has  a  defense  to  the  action,  and  it  iivonld  be 
inequitable  and  unjust  to  enforce  the  judgment,  the  facta 
constituting  the  alleged  defense  must  be  pleaded,  and  it  ia 
not  sufficient  to  merely  allege  that  plaintiff  had  such  a 
defense.     C,  B.  dt  Q.  B,  B.  Co,  v.  Manning 562 

2.  Before  a  judgment  of  a  district  court  will  be  eigoined  on 
the  ground  of  the  want  of  jurisdiction  in  such  court  to  ren- 
der it,  such  want  of  jurisdiction  must  be  made  to  appear 
by  allegation  in  the  pleadings,  as  well  as  by  proof.  John- 
ton  r.  VanCleve 560 

Ixguries  to  Person. 

1.  In  case  stated,    ffotel  Assodation  v,  WaJter 5280 

2.  In  case  stated,  plaintiff  held,  not  guilty  of  contributory 
negligence.     Village  of  Ponca  v.  Crawford 662 

3.  In  an  action  for  damages  resulting  from  personal  injury, 
the  plaintiff  was  permitted  to  testify  to  the  amount  of  her 
earnings  prior  to  the  injury,  for  the  purpose  of  showing  the 
yalue  of  her  time.  This  was  without  objection.  8he  was 
then  asked  how  much  she  made  each  week  by  her  labor. 
Objection  was  made  to  the  question,  which  was  overruled. 
Held^  No  error.     City  of  Lincoln  v.  Beekman 677 

4.  In  an  action  for  damages  resulting  from  personal  injury, 
plaintiff  was  permitted  to  testify  as  to  how  much  she 
earned  each  week  by  her  labor.     Jd 677 

Injuries  to  Stock.    See  RAiLBOADa 

Instructions* 

1.  Should  be  reduced  to  writing  and  filed  with  the  clerk 
before  being  given  to  jury,  unless  writing  is  waived,  etc; 
and  this  rule  prevails  even  if  instructions  be  delivered 
orally  under  agreement  of  parties.     Yatea  v.  Kinney 648 

2.  Where  instructions  were  delivered  orally  and  reduced  to 
writing  by  the  stenographic  reporter  and  inserted  in  the 
bill  of  exceptions,  but  not  certified  by  the  judge,  Held, 
That  a  motion  to  strike  them  out  of  a  bill  would  be  sus- 
tained.    Id 648 

3.  Should  be  clear,  explicit,  and  definite,  couched  in  plain, 
simple  language,  and  should  not  give  undue  prominence 
to  one  feature  of  the  case  or  item  of  the  evidence.  City  of 
Lincoln  v.  Beclnnan 678 

4.  An  instruction  by  which  it  is  sought  to  cover  the  whole 
case,  and  upon  which,  if  met  by  the  evidence,  the  jury  is 
instructed  to  find  in  a  certain  way,  should  include  all  the 
elements  necessarily  involved  in  the  case  and  within  the 
evidence.     Bunge  v.  Brown 817 
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6.  Mast  be  based  upon  the  evidence  adduced  upon  the  trial. 
Id 817 

Insurance. 

1.  The  gross  preminms  received  by  every  insnrance  com- 
pany, other  than  mntual  companies  withoat  capital  stock 
within  this  state,  during  the  year  previous  to  the  year  of 
listing  in  the  county  where  the  agent  conducts  the  busi- 
ness, Held,  To  be  assessable  and  taxable  as  personal  prop- 
erty in  the  hands  of  such  agent.  Fhoenix  In9.  Co.  v.  City  of 
Omaha 312 

2.  In  an  action  upon  a  policy  of  insurance  on  a  span  of 
mules,  where  it  is  alleged  in  the  petition  that  the  death 
of  insured  mules  did  not  result  from  any  act,  design,  pro- 
curement, or  fault  on  the  part  of  the  plaintiff,  and  there  is 
a  distinct  allegation  in  the  answer  that  plaintiff  "  suffered 
and  permitted  them  (said  mules)  to  be  overworked  in 
plowing,  and  by  such  overwork  caused  their  death,''  and 
there  was  no  reply  or  denial  of  such  allegation,  and  cause 
was  submitted  to  trial  court  on  the  pleadings  without 
other  evidence,  a  judgment  for  the  plaintiff  will  be  re- 
versed and  cause  remanded  to  district  court,  with  leave 
to  the  plaintiff  to  reply,  and  for  further  proceedings.  West- 
ern Horse  <&  Cattle  InB,  Co.  v.  Timm 526 

Interest. 

1.  Where  interest  upon  a  promissory  note  is  represented  by 
coupons,  providing  that  interest  shall  be  allowed  thereon 
after  maturity  at  the  rate  of  ten  per  cent  per  annum,  no 
interest  will  be  allowed  on  such  coupons.  Mathews  v, 
Toogood 636 

2.  Land  owner  entitled  to  interest  on  award  for  right  of 
way.     Berggren  tJ.  jF.,  E.  iSt  Jf.  V,  B,  B.  Co 620 

Intervention. 

In  replevin,  where  goods  were  taken  possession  of  by  an 
alleged  purchaser,  and  there  was  a  lien  upon  the  goods 
which  the  parties  had  failed  to  set  up  during  the  trial,  the 
mortgagee  will  be  permitted  to  intervene  upon  such  terms 
as  may  be  just,  in  order  that  his  rights  and  those  of  the 
mortgagor  to  the  goods  in  controversy,  or  their  value,  may 
be  determined  in  the  action.     Albright  v.  Brown 136 

Joinder  of  Parties.    See  Parties. 

Judgment. 

1.  The  filing  of  a  transcript  of  a  judgment  of  the  county 
court  in  the  office  of  the  clerk  of  the  district  court,  during 
the  pendency  of  a  suit  to  foreclose  a  mechanic's  lien  or 
mortgage,  would  only  create  an  incumbrance  upon  tlie 
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eqnity  of  redemption  of  the  defendant  in  the  foreclosure 
proceedings,  and  such  judgment  creditor  wonld  not  be  a 
necessary  party  to  snch  action.  The  judgment  lien,  being 
created  pendente  HtCj  would  be  extinguished  by  such  fore- 
closure.    Harrington  V.  Latia 84 

2.  In  an  action  founded  upon  an  alleged  foreign  judgment, 
Held^  That  it  was  not  necessary  to  allege  in  direct  terms 
that  such  court  was  a  court  of  general  jurisdiction,  but 
that  the  courts  of  this  state  would  take  judicial  notice  of 
the  fact  that  the  circuit  coui-ts  of  sister  states  are  courts  of 
general  jurisdiction.     Specklemeyer  v.  Dailey 101 

3.  Defendant  not  legally  served  with  process,  but  against 
whom  a  judgment  by  default  has  been  rendered,  may  appear 
specially  and  pray  the  court  to  set  aside  such  judgment,  and 
upon  such  default  being  opened,  enter  a  plea  in  abate- 
ment.    Cohhey  v.  Wright 250 

4.  Where,  during  the  pendency  of  an  action  in  the  county 
court,  in  a  term  case,  the  plaintiff  and  defendant  enter 
into  a  verbal  agreement  that  the  cause  shall  be  continued, 
and  in  violation  of  such  agreement  the  plaintiff,  without 
notice  to  defendant,  fraudulently  procures  a  judgment  to 
be  rendered,  the  decision  of  the  county  court,  in  grantin|5 

a  new  trial,  will  be  sustained.     Mordhorst  r.  Reynolds 485 

5.  A  j  udgment  was  recovered  in  a  county  court,  a  transcript 
thereof  filed  in  the  district  court,  on  which  an  execution 
was  issued  and  returned  unsatisfied.  No  further  proceedings 
were  had  in  said  cause  until  after  the  lapse  of  nine  years, 
when  a  motion  and  affidavit  were  filed  to  revive  the  judg- 
ment. The  parties  thereupon  stipulated  *'that  the  judg- 
ment herein  sought  to  be  revived  was  obtained,  and  that 
since  the  same  was  rendered  five  years  have  elapsed  with 
no  execution  having  been  issued  thereon,  and  no  attempt 
made  to  collect  said  judgment,  and  that  the  judgment  be- 
came dormant;  that  the  same  was  dormant  four  and  a  half 
years  before  any  steps  whatever  were  taken  to  revive  the 
same,  and  that  no  part  of  said  judgment  has  ever  been 
paid."     Beld^  That  the  plaintiff  was  entitled  to  an  order 

of  revivor.     Creighton  &  Morgan  v.  Gorum 502 

6.  Before  a  judgment  of  a  district  court  will  be  enjoined  on 
the  ground  of  the  want  of  jurisdiction  in  such  court  to 
render  it,  such  want  of  jurisdiction  must  be  made  to  ajh 
pear  by  allegation  in  the  pleadings,  as  well  as  by  proof. 
Johnson  v.  VanCleve 560 

7.  An  order  of  the  district  court  setting  aside  a  decree  and 
permitting  a  defendant  to  plead  to  an  answer  filed  by  a 
co-defendant,  by  leave  of  court,  but  of  which  said  defend- 
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ant  had  no  notice,  is  not  a  final  order.     Spencer  v.  ThistlCy 
13  Neb.,  227,  distingnished.     Cockle  Mnfg.  Co,  v,  Clark 702 

Judicial  Sale.    See  Execution. 

Jurisdiction.    See  Judgment.    Railhoads. 

1.  In  a  personal  action  against  two  defendants  a  snmmons 
was  served  on  one  in  the  county  where  the  action  was  pend- 
ing, and  another  snmmons  was  issued  therein  to  the  sheriff 
of  another  and  different  connty,  and  served  on  the  other 
defendant  in  such  other  county,  of  which  other  county  he 
was  an  inhabitant,  and  before  a  general  appearance  of  the 
party  served  as  last  aforesaid  in  the  action,  the  plaintiff 
voluntarily  dismissed  the  case  as  to  the  defendant  served  in 
the  county  where  the  said  cause  was  pending.  Held^  That 
the  court  thereby  lost  jurisdiction  of  the  other  defend- 
ant.    Cobbeyv.  Wright 260 

2.  Of  district  court  in  cases  taken  on  appeal  from  justice  of 
peace.     Johnson  v,  VanCleve 559 

Justice  of  Peace. 

1.  Has  no  authority  to  grant  a  new  trial  except  for  fraud, 
partiality,  or  undue  means.     State  v.  King 540 

2.  Where  a  defendant  has  entered  his  appearance  in  an 
action,  and  absents  himself  on  the  day  of  the  trial,  he  is 
not  entitled  to  have  the  judgment  against  him  set  aside 
under  section  1001  of  the  civil  code  of  Nebraska.  Western 
Mutual  Benevolent  Ass^n  v.  Pace. 494 

3.  While  a  justice  of  the  peace  cannot  determine  questions 
of  title,  yet  he  may  receive  deeds,  in  connection  with  other 
evidence,  in  order  to  show  the  right  of  either  party  to  the 
possession  of  the  premises.     Gallighcr  r.  Connell 391 

Landlord  and  Tenant. 

1.  A  lessee  or  sublessee  cannot,  by  surrendering  his  posses- 
sion to  an  adverse  party,  deprive  his  landlord  of  his  right 

to  the  possession  of  the  premises.     Oalligher  v,  Connell 391 

2.  Lease  of  property  in  case  stated,  by  agent;  reservation  of 
a  portion  thereof  and  occupancy  by  landlord  for  a  portion 
of  the  time,  and  tenant  for  a  portion  of  the  time;  action  by 
landlord  to  recover  rent  for  portion  of  time  that  property 
reserved  was  occupied  by  agent  and  not  paid  for;  in  ascer- 
taining what  the  contract  and  agreement  was  at  the  time 
the  lease  was  made,  it  is  proper  for  jury  to  consider  all  that 
took  place  at  the  time  the  contract  was  entered  into,  and 
subsequent  thereto,  and  if  they  find  that  tenant  was  to 
have  the  entire  use  of  the  premises,  including  the  part 
alleged  to  be  reserved,  landlord  would  be  liable  for  a  lull 
and  reasonable  rental  therefor,  during  the  time  it  was  occu- 
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pied  by  him,  for  which  do  payaient  had  been  made.  Svste- 
9ey  V.  Dumall 531 

2.  In  case  stated,  tenant,  by  payment  of  rent,  would  not  be 
estopped  from  making  any  claim  for  the  use  and  occupa- 
tion of  the  part  of  the  premises  reserved  from  the  lease, 
unless  there  was  some  agreement  or  promise  to  pay  the 
same.    Id... 531 

A.    Construction  of  lease  in  case  stated.     Brady  v.  Flint 785 

Iiands— Public, 

A  territorial  legislature  cannot,  by  including  lands  within 
the  limits  of  a  municipality  in  excess  of  that  allowed  by 
the  laws  of  the  United  States,  prevent  the  entry  of  such 
lands  under  the  pre-emption  law  of  1841.  Carroll  v.  Pai- 
i-iek 836 

Iievy.    See  Execution. 

Iiibel  and  Slander. 

1.  Every  person  having  reasonable  and  probable  cause  to 
believe  that  a  crime  has  been  committed,  has  the  right  to 
communicate  his  suspicion  to  a  magistrate  having  juris- 
diction of  the  case;  but  the  existence  of  reasonable  and 
probable  cause  for  the  suspicion  is  essential  to  make  the 
communication  privileged.     Pierce  v.  Oard 828 

2.  Facts  stated,  and  Held,  That  communications  of  plaintiff 
were  not  privileged,  and  that  a  verdict  against  him  for 
|325  was  fully  sustained  by  the  evidence.     Pierce  v.  Oard.  828 

Iiien. 

1.  The  filing  of  a  transcript  of  a  judgment  of  county  court 
in  the  office  of  clerk  of  district  court,  during  pendency  of 
suit  to  foreclose  mechanic's  lien  or  mortgage,  would  only 
create  an  incumbrance  upon  the  equity  of  redemption  of 
the  defendant  in  the  foreclosure  proceedings,  and  such 
judgment  creditor  would  not  be  a  necessary  party  to  such 
action.  The  judgment  lien,  being  created  pendente  lite, 
would  be  extinguished  by  such  foreclosure.    Harrington 

V.  Latta 84 

2.  A  verbal  agreement  between  a  debtor  and  creditor,  by 
which  the  former  gives  a  lien  upon  certain  property  to  the 
latter,  is  valid  between  the  parties,  but  void  as  to  creditors 
and  subsequent  purchasers  in  good  faith.  Ostertag  v.  Gal- 
hraith 730 

Limitation  of  Actions.    See  Negotiable  Instruments. 
1.     The  statute  of  limitations  will  not  run  in  favor  of  an 
occupant  of  real  estate,  unless  the  occupancy  and  posses- 
sion are  adverse  to  the  true  owner,  and  with  the  intent  and 
purpose  of  the  occupant  to  assert  his  ownership  of  the 
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property.     His  possession  must  be  as  o-v^ner,  and  adverse 
to  every  other  person.     Colvin  v,  E.  F.  Land  Ass^n 75 

2.  Execution  of  deed  or  mortgage  is  not  an  acknowledg- 
ment in  vrriting  of  an  existing  liability,  debt,  or  claim 
within  the  provisions  of  section  22,  civil  code.  Ashhy  t\ 
Washburn  <fe  Co 671 

3.  In  such  action  the  items  of  the  account  had  nearly  all 
been  famished  more  than  fonr  years  prior  to  the  commence- 
ment of  the  snit;  the  plaintiff's  testimony  was  to  the  effect 
that  the  debt  had  been  contracted  under  a  special  contract 
providing  for  the  payments  to  be  made  for  a  part  of  the 
material  within  thirty  days  after  it  was  furnished,  the 
remainder  when  defendant's  dwelling-house  was  com- 
pleted; the  demand  for  that  which  had  been  furnished  on 
the  thirty  days'  credit  was  barred  by  the  statute  of  lim- 
itations at  the  time  of  the  commencement  of  the  action. 
It  was  Held^  That,  if  this  testimony  was  correct,  the  district 
court  erred  in  rendering  judgment  for  the  whole  claim. 

Id 572 

4.  In  such  case  it  was  the  duty  of  the  court  to  apply  all 
the  payments  made  before  the  bar  of  the  statute,  to  the 
liquidation  of  that  part  of  the  debt  which  was  barred;  and 
if  any  part  of  the  plaintiff's  claim  was  not  barred,  to  ren- 
der j  udgmen t  thereon  for  the  amoun  t  due.    Id 572 

5.  The  general  provisions  of  the  code,  limiting  the  time  in 
which  actions  may  be  brought,  applies  to  cities  of  the  sec- 
ond class  having  more  than  five  thousand  inhabitants,  etc., 
and  an  action  against  such  a  city  for  negligence,  by  reason 
of  which  a  party  has  sustained  injury,  will  lie  against  it  if 
brought  within  the  time  thus  limited,  notwithstanding  a 
provision  in  the  act  creating  such  cities,  that  the  action  shall 
be  brought  within  six  months.  Foxworthy  v.  City  of  Hast- 
ings 772 

6.  Where  a  party  entering  land  has  complied  with  the  law 
in  all  respects  to  entitle  him  to  a  patent  therefor,  he  is  the 
owner  of  such  land,  and  until  the  patent  issues  the  title  is 
held  by  the  United  States  merely  as  trustee  for  his  use, 
and  the  statute  of  limitations  will  run  against  the  party 
entering  the  land,  or  his  grantee,  in  favor  of  one  holding 
adversely,  from  the  date  of  such  entry.    Carroll  v,  Patrick,,  8.% 

Liquors. 

1.  Liability  of  liquor  sellers  for  damoges  resulting  from  their 
traffic;  liability  of  principal  and  sureties  on  license  bonds; 
liability  of  sureties;  action  by  married  woman  for  loss  of 
support  for  herself  and  children  maintainable  in  her  own 
name  or  jointly  with  her  children.     Wardell  v.  McConndL  152 
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2.  Where  the  holder  of  a  license  was  convicted  of  the  viola- 
tion of  the  law  pertaining  to  the  sale  of  intoxicating  liquors, 
in  the  police  court  of  the  city  of  Lincoln,  and  the  fact  of 
snch  conviction  was  duly  certified  by  the  police  judge  to 
the  mayor  and  council,  it  was  Held:  First.  That  the 
mayor  and  council  were  authorized  and  required  to  revoke 
the  license.  Second.  That  no  notice  to  the  licensee  of  such 
proposed  action  was  necessary.  Third.  That  such  revoca- 
tion could  be  declared  by  resolution,  and  that  the  passage 

of  an  ordinance  was  not  necessary.     Martin  v.  State 37] 

3.  In  such  case,  where  the  resolution  directed  the  marshal 
to  notify  the  licensee  that  the  license  had  been  revoked 
by  the  mayor  and  council,  there  could  be  no  presumption 
that  the  mayor  was  not  present  at  such  meeting,  it  being 
his  official  duty  to  preside  at  all  meetings  of  the  council. 

Id 372 

4.  In  action  by  wife  and  her  minor  children  against  saloon- 
keepers, for  los^  of  support  from  intoxication  of  husband 
and  father,  caused  by  liquor  alleged  to  have  been  fur- 
ni^hed  by  saloon-keepers,  there  was  proof  of  distinct  sales 
by  said  saloon-keepers  of  intoxicating'  liquors  to  said  hus- 
band and  father  during  the  period  stated  in  petition,  and 
also  of  his  continuous  intoxication  during  that  period,  and 
of  his  remaining  in  and  near  said  saloons.  Heldy  That  testi- 
mony introduced  by  saloon-keepers,  that  they  had  refused 
to  furnish  him  intoxicating  liquor,  without  disproving  the 
particular  acts  testified  to  by  the  witnesses  of  the  plaintiff, 
did  not  warrant  a  verdict  for  the  defendants.     McManigal 

V.  Seaion 549 

5.  Proof  of  the  sale  of  intoxicating  liquors  may  be  shown 
by  circumstances,  and  such  circumstances  may  be  suffi- 
cient to  overcome  the  positive  testimony  of  witnesses.    Id.  549 

6.  An  action  may  be  maintained  against  a  vendor  of  intox- 
icating liquors  by  a  married  women,  for  damages  sustained 
by  her  by  reason  of  her  money  being  spent  by  her  husband 
for  intoxcatiing  liquors,  or  squandered  by  him  while  intox-  . 
leafed,  or  in  the  saloon  of  the  liquor  seller.  Greenlee  v. 
Schoenheit 669 

7.  A  married  woman  is  not  only  entitled  to  the  services  of 
her  husband  as  a  means  of  snpport,  but  also,  as  between 
herself  and  a  vendor  of  intoxicating  liquors,  to  the  pro- 
ceeds of  Ills  labor  for  such  purpose.     Id 669 

8.  A  married  woman  brought  her  action  against  the  keeper 
of  saloons  for  damages  resulting  from  a  loss  of  support  by 
the  intoxication  of  her  husband,  and  for  the  sum  of  one 
thousand  dollars  belonging  to  her  individual  estate.    The 
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verdict  of  the  jnry  was  a  fiDding  in  favor  of  plaintiff  npon 
both  issneS|  with  an  award  of  damages  assessed  at  one  dol- 
lar. It  was  Held,  That  the  verdict  coald  not  be  sostained. 
Id 669 

Malice. 

Malice  defined.     Carr  v.  Stale 750 

Malicious  Prosecution. 

Where  it  does  not  appear,  by  a  preponderance  of  the  evi- 
dence, that  defendant^  before  commencing  criminal  prose- 
cution on  which  action  is  bronght,  truly,  fully,  fairly,  and 
in  good  faith  stated  to  counsel  all  of  the  facts  of  the  case 
known  to  him,  or  which  with  reasonable  diligence  he 
could  ascertain  or  discover,  and  was  afterwards  advised  by 
such  counsel  to  institute  such  criminal  prosecution,  and 
that  defendant  instituted  same  in  good  faith  and  without 
mnliee,  believing  plaintiff  to  be  guilty  of  offense  charged, 
a  judgment  for  plaintiff  will  not  be  reversed  on  the  ground 
that  verdict  is  not  s\istained  by  the  evidence.  Manning  v. 
Finn 511 

Mandamus. 

1.  Lies  against  county  treasurer  at  suit  of  city  treasurer 

for  moneys  belonging  to  city.     State  v.  Roderick 505i 

2.  Is  not  a  proceeding  to  correct  errors,  but  to  compel  auc- 
tion, and  will  not  be  granted  in  any  case  where  there  is  a 
plain  and  adequate  remedy  at  law.     State  v,  Kinkaid 641 

Married  Woman. 

1.  May  maintain  action  in  her  own  name  or  jointly  with 
her  children  against  liquor  sellers  and  the  sureties  on  their 
bonds,  fur  loss  of  support  for  herself  and  children,  occa- 
sioned by  intoxication  of  her  husband.  Wardell  v,  Mc- 
Connell 152 

2.  A  married  woman  may  carry  on  business  and  make  con- 
tracts  in  the  same  manner  as  if  she  were  unmarried. 
Sfiorielv.  Young 408 

3.  Right  of,  to  maintain  action  against  liquor  seller  by  rea- 
son of  her  money  being  spent  by  her  husband  for  liqnora 
or  squandered  by  him  while  intoxicated.  Greenlee  v. 
Schoeitheit 669 

Mills  and  Mill-dams. 

In  an  action  by  the  owner  of  a  mill  propelled  by  water,  to 
enjoin  the  owner  of  another  mill  erected  below  him  on 
the  same  stream  from  raising  his  dam  to  such  a  height  ns 
to  back  the  water  upon  his  mill  wheels,  the  testimony 
showed  that  the  back-water  from  the  lower  dam  when  it 
was  fii*st  erected  did  not  reach  within  two  hnudred  yards 
5G 
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of  the  plaintiif' 8  mill,  and  that  afterwards  the  back-water 
extended  to  and  impeded  the  operation  of  the  wheels  of 
such  mill,  there  being  considerable  fall  between.  Held, 
That  while  there  was  no  testimony  as  to  the  height  of  the 
lower  dam  when  first  erected,  or  at  the  time  of  the  trial, 
yet  it  did  clearly  appear  that  the  back-water  on  the 
plaintiff's  mill  was  the  direct  result  of  raising  the  defend- 
ant's dam,  and  that  the  plaintiffs  were  entitled  to  an 
abatement  of  the  nuisance  and  to  an  injunction.  Stumbo 
V.  Sedey 212 

Misrepresentation.    See  Fbaud. 

Mortgage— Chattels. 

In  an  action  of  replevin  where  goods  were  taken  possession 
of  by  an  alleged  purchaser,  and  there  was  a  lien  upon  the 
goods  which  the  parties  had  failed  to  set  up  during  the 
trial,  the  mortgagee  will  be  permitted  to  intervene  upon 
such  terms  as  may  be  just,  in  order  that  his  rights  and 
those  of  the  mortgagor  to  the  goods,  in  controversy  or  their 
value,  may  be  determined  in  the  action.  Albright  v. 
Brown 136 

2.  In  case  stated.  Held,  That  description  of  property  was  too 
indefinite  to  entitle   mortgagee   to  recover.      Orimes  v. 

'    Cannell 187 

3.  Sale  of  property  by  mortgagor;  waiver  by  mortgagee  in 
case  stated.  Held,  That  a  clear  preponderance  of  testimony 
established  such  waiver,  and  the  plaintiff  was  not  eptitled 
to  recover  the  property  by  writ  of  replevin.  LitUejohn  t, 
Pearson 192 

4.  A  mortgagee  of  goods  which  were  subject  to  the  claims  of 
other  creditors,  sold  such  goods  at  private  sale.  Held,  That 
as  against  such  creditors  he  must  account  for  the  value  of 
the  goods.  Second,  the  question  of  value  was  one  for  the 
jury  to  determine.     Lininger  v.  Herron 197 

£.  A  executed  to  B  a  chattel  mortgage  upon  a  horse,  and 
other  property,  to  secure  the  notes  of  A  to  the  amount  of 
$460.40.  Afterwards,  but  before  the  maturity  of  the  notes 
secured  by  the  mortgage,  A  executed  to  C  a  chattel  mort- 
gage on  the  same  property,  to  secure  a  note  for  |142,  ex- 
pressly stating  in  the  mortgage  that  it  was  subject  to  the 
mortgage  executed  to  £.  Afterwards  A  and  B  sold  the 
horse  to  D  for  its  full  value,  and  applied  the  proceeds  of 
the  sale  to  the  partial  payment  of  A's  debt  to  B.  Upon 
the  horse  being  delivered  to  D  tinder  his  purchase,  C  as- 
serted his  mortgage,  and  took  possession  of  the  property 
ibr  the  purpose  of  foreclosure,  when  B  replevied  it     Held, 
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That  the  sale  of  the  horse  to  D  by  A  and  B,  being  made 
in  good  faith  and  for  the  full  valne,  effectaally  foreclosed 
the  title  of  A,  as  well  as  that  of  C,  and  that  as  against  A 
and  C,  B  was  entitled  to  the  property.     Faeth  v,  Leary 267 

IS'ebraska  City. 

Nebraska  City,  being  a  city  of  the  second  class  having  over 
5,000  inhabitants,  is  governed  by  the  act  of  March  1, 1883, 
as  amended  by  Chap.  14  of  the  Session  Laws  of  1885, 
which  act  confers  upon  the  city  the  right  to  enact  ordi- 
nances for  the  purpose  of  pnrchasing,  holding,  and  con- 
trolling cemeteries.    State  v.  BarUing 421 

Negligence.    See  Railboads. 

1.  Injuries  to  person;  guard  around  area  in  public  street  of 
city;  duty  of  lot  owners  to  keep  guard  around  area  walls 

in  public  street  in  city.     Hotel  Aasociation  v.  Waller 280 

2.  A  stranger  in  an  incorporated  village  after  hight-fall, 
passing  along  a  public  street  between  the  post-office  and 
one  of  the  principal  hotels,  came  to  a  break  in  the  side- 
walk. Instead  of  turning  back,  he  endeavored  to  descend 
to  the  ground  (a  distance  of  about  three  feet),  at  the  end 
of  the  sidewalk.  In  so  doing  in  a  careful  manner,  he  fell 
upon  a  saw  bench,  which  had  been  left  upon  the  ground 
at  the  end  of  said  sidewalk,  whereby  he  was  injured. 
Held,  Not  guilty  of  contributory  negligence.  Village  of 
Ponca  V.  Crawford ^ 663 

N^egotiable  Instruments. 

1.  Where  a  negotiable  promissory  note  is  transferred  after 
due,  its  non-payment  is  a  suspicious  circumstance,  and  if 
the  note  has  been  paid,  in  whole  or  in  part,  before  the 
transfer,  snch  purchaser  will  take  subject  to  such  pay- 
ment.    Edney  V.  Willis 56 

2.  Where  a  negotiable  promissory  note  is  transferred  by 
endorsement  after  maturity,  the  legal  title  is  thereby 
vested  in  the  indorsee,  and  the  amount  due  on  the  note 
cannot  thereafter  be  garnished  in  the  hands  ef  the  maker 
as  a  debt  due  to  the  original  holder,  whether  the  maker 
has  notice  of  the  transfer  or  not.     Id 56 

3.  In  case  stated,  Held,  That  note  matured  upon  the  day 
named  in  the  body  thereof  and  not  upon  the  date  named 

in  the  margin.     Fisk  dt  Co  v.  McNeal 726 

4.  The  action  being  instituted  more  than  five  years  after 
the  maturity  of  the  note,  and  less  than  five  years  subse- 
quent to  the  date  named  in  the  margin,  a  defense  of  the 
statut^of  limitations  was  sustained.     Id 726 
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Officers. 

A  party  being  ineligible  to  office  by  reason  of  not  baving  been 
a  resident  of  the  state  for  the  statutory  time,  such  ineligi- 
bility is  not  removed  by  reason  of  con  tin  nous  residence  for 
the  proper  length  of  time  previous  to  the  commencement 
of  the  term.     8taU  v,  McMillen 385 

Otoe  County. 

Bonds  issued  by  Otoe  county  for  the  purpose  of  refunding 
indebtedness  of  said  county,  Held,  To  have  been  voted 
without  authority.     State  v,  Babeock 802 

Parent  and  Child. 

1.  An  insolvent  debtor  may  emancipate  his  minor  children 
and  relinquish  all  claim  to  their  earnings,  and  a  creditor 
will  have  no  claim  to  the  proceeds  of  their  labor.     ShorteJ 

V.  Young 40» 

2.  A  son  engaged  in  the  mercantile  business,  and  being 
heavily  indebted,  sold  his  entire  stock  of  goods  to  his 
father  for  debts  alleged  to  be  due  to  such  father.  Held, 
That  it  devolved  on  the  father  to  prove  the  actual  consid- 
eration paid,  and  the  bona  fides  of  the  transaction.    Bartleit 

V.  Cheesbrtmgh. 767 

Parties. 

1.  Assignment  of  chose  in  action;  evidence  of  assignee. 
Grimes  r.  Cannell 187 

2.  In  case  stated,  Held,  That  there  wns  no  misjoinder  of  par- 
ties defendant.     Coggswellv.  Griffith 334 

3.  Section  29  of  the  code  is  but  a  statutory  enactment  of 
the  rule  which  has  prevailed  in  courts  of  equity,  that  an 
action  must  be  brought  in  the  name  of  the  party  benefi- 
cially interested  in  the  subject-matter.  A  mere  assign- 
ment of  a  claim,  therefore,  where  the  proceeds  of  the  suit 
are  to  be  paid  to  the  assignor,  will  not  entitle  the  assignee 
to  maintain  the  action.  He  must  possess  the  beneficial 
interest.     Hoaglandv.  Van  Etten 462 

4.  Where  a  claim  has  been  assigned  to  a  plaintiff,  and  he 
thereby  acquires  the  legal  title,  but  not  the  beneficial  in- 
terest, the  court  may,  where  it  will  be  in  furtherance  of 
justice,  upon  payment  of  costs,  permit  him  to  acquire  the 
beneficial  interest  and  proceed  with  the  action.     Id 462 

Partnership.    See  Contract. 

In  an  action  against  a  company  or  partnership  composed  of 
persons  whose  names  are  given  in  the  petition,  the  certifi- 
cate of  partnership,  as  shown  by  the  records  of  the  county, 
is  admissible  for  the  purpose  of  showing  the  names  of  the 
members  of  such  firm  or  partnership.     MiUigan  r.  Butcher,  683 
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Pauper. 

A  Don-resident  became  sick  in  Aurora,  the  oounty  seat  of 
Hamilton  county.  He  bad  neither  money  nor  property 
with  which  to  procure  medical  aid.  A  physician  attended 
him  dnring  bis  sickness,  and  while  the  county  board  were 
in  session  in  Aurora.  No  application  was  made  to  the 
overseers  of  the  poor  nor  to  the  county  board  for  aid,  and 
the  services  of  the  physician  were  rendered  without  any 
solicitation  or  direction  from  any  person  having  authority 
to  create  an  indebtedness  against  the  county.  In  an  ac- 
tion against  the  county  upon  an  account  for  the  services 
rendered,  it  was  JJeW,  That  there  was  no  legal  liability 

against  the  county.     Hamilton  Co,  v,  M^era 718 

Hamilton  Co.  v.  Eahen  &  Meyers 723 

Payment. 

A  promise  by  a  party  to  "see  you  paid  for  your  trouble,'*  is 
not  an  absolute  promise  to  pay,  but  a  guaranty  that  pay- 
ment shall  be  made.     Sedgwick  v.  Bliss 617 

Penalty. 

County  treasurer  not  liable  for  failure  to  register  county  war- 
rant prior  to  the  expiration  of  ten  days  after  it  was  issued. 
Means  v.  Webster 432 

Peijury. 

1.  Sufficient  to  charge  generally,  that  false  testimony  was 
in  respect  to  a  matter  material  in  the  action  in  which  it  is 
given.     Gandy  V.  State '. 436 

2.  Perjury  may  be  assigned  on  false  swearing  on  the  fact  in 
issue  in  an  action,  or  to  any  circumstance  which  tends  to 
prove,  or  does  prove,  such  fact ;  hence,  where  A  instituted 
nn  action  of  forcible  entry  and  detainer  against  B  for 
the  possession  of  certain  real  estate,  and  where  it  wns 
sought  to  be  shown  by  B  that  he  held  possession  under  C, 
by  virtue  of  a  lease  executed  to  C  by  the  owner  of  the 
land,  the  testimony  of  C  that  such  lease  had  been  executed 
to  him,  but  that  the  original  had  been  lost,  and  that  the 
paper  presented  and  identified  by  him  was  a  copy  of  such 
original  lease — this,  if  false,  would  support  an  assign- 
ment for  perjury,  even  though  it  was  not  necessary,  in  or- 
der to  its  validity,  that  the  lease  should  be  in  writing.     Id.  436 

3.  Where  the  peijury  assigned  was,  that  the  accused  had 
falsely  testified  that  the  owner  of  certain  real  estate  had 
executed  to  him  a  written  lease  therefor,  that  the  lease 
had  been  lost,  but  that  the  copy  presented  by  him  was 
a  correct  cbpy  of  such  written  lease,  it  was  error  for  the 
trial  court  to  instruct  the  jury  that,  if  they  found  that  the 
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accused  testified  under  oath  that  the  paper  described  in 
the  information  was  a  copy  of  a  lease  executed  to  him, 
that  said  testimony  was  material,  if  relied  on  as  a  fact, 
and  that  if  the  jury  believed  beyond  a  reasonable  doubt 
that  said  testimony  was  false,  and  corruptly  given,  they 
should  convict  the  accused,  for  the  reason  that  the  in- 
structions would  tend  to  limit  the  inquiry  of  the  jury  as 
to  whether  the  copy  described  in  the  testimony  was  a  cor- 
rect copy  of  the  alleged  original  lease,  instead  of  directing 
their  inquiry  to  the  truth  or  falsity  of  the  whole  testi- 
mony given  by  the  accused  upon  the  perjury  so  assigned  ;  \ 
also  for  the  reason  that  the  phrase  occurring  in  the  instruc-  j 
tion,  ^^  if  relied  on  as  a  fact,"  rendered  the  instruction 
ambiguous,  and  liable  to  mislead  the  jury     Id 43S                      | 

4.  Prosecutor  must  prove  the  substance  of  the  whole  of  \ 
what  is  set  out  in  the  information  as  having  been  sworn 
to  by  the  accused  ;  and  the  assignment  of  perjury  must  be 
proved  substantially  as  laid  in  the  information.    Id 437 

5.  The  falsity  of  the  testimony  or  oath  of  the  accused, 
upon  which  the  perjury  is  assigned,  cannot  be  established 
by  the  testimony  of  one  witness  alone.  It  may  be  proved 
by  the  testimony  of  one  reliable  witness,  and  such  corrob- 
orative facts  and  circumstances  as  will  give  a  clear  pre- 
ponderance of  the  evidence  in  favor  of  the  state,  if  such 
preponderance  excludes  all  reasonable  doubt  of  the  guilt 
of  the  accused.  Such  corroborative  facts  or  circum- 
stances ought,  at  least,  to  equal  the  testimony  of  a  single 
witness.     Id 437 

6.  It  is  error  for  the  district  court,  in  instructing  the  jury, 
to  copy  Sec.  145  of  the  criminal  code,  and  inform  the 
jury  that  the  section  copied  indicates  to  them  clearly  what 
is  necessary  and  material  to  be  proven  iu  the  case  then 
on  trial,  without  further  instructing  the  jury  as  to  what 
iacts  are  the  material  allegations  of  the  information  and 
what  lacts  are  necessary  to  be  established  belore  they  can 
convict.     Id 437 

Petition. 

Should  consist  of  statements  of  facts  constituting  cause  of 
action,  but  not  of  collateral  evidence  by  which  such  facts 
are  to  be  established  ;  certain  letters  embodied  in  peti- 
tion stricken  out  on  defendant's  motion.  CoquUlard  v, 
Hovey.^ 622 

Pleading. 

1.  In  case  stated,  judgment  for  plaintiff  reversed  and  cause 
remanded  with  leave  to  plaintiff  to  reply,  and  for  further 
proceedings.      Wesicrn  Horse  and- tattle  Ins,  Co.  v.  Timm.,.  528 
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3.  A  plaintiff,  in  repljing  to  new  matter  set  up  in  an  an- 
swer may  allege  new  matter,  not  inoonsiatent  with  the  pe- 
tition, constituting  a  defense  to  such  allegations  contained 
in  the  answer.     Cobbey  v.  Knapp 579 

3.  C.  and  S.  purchased  certain  real  estate  subject  to  an  in- 
cumbrance thereon,  which  they  agreed  to  pay.  They 
afterwards  tendered  the  money  to  the  creditor,  which  he 
refused  to  accept,  and  brought  their  action  to  redeem, 
alleging  and  perpetuating  their  tender.  Held,  To  be  nn 
admission  of  the  debt,  and  that  the  sum  so  tendered  was 
due.    Id 579 

4.  Where  a  defendant  files  an  answer  against  a  co-defend- 
ant, seeking  to  enforce  certain  rights  against  his  properly, 
such  answer  is  in  the  nature  of  a  cross-petition,  and  al- 
though no  summons  should  be  issued  thereon,  yet  the  co- 
defendant  is  entitled  to  the  same  time  to  plead  thereto  as 
though  the  defendant  filing  the  answer  was  plaintiff,  and 
the  co-defendant  sole  defendant ;  and  a  decree  taken  be-  • 
fore  the  time  to  plead  has  expired  is  erroneous.  Cockle 
Manufacturing  Co.  V.  Clark 702 

5.  While  all  parties  to  an  action  are  bound  to  take  notice 
of  pleadings  properly  filed  within  the  time  required  by 
law,  yet  where  a  party  in  default  obtains  leave  of  court  to 
file  a  pleading  affecting  other  parties,  the  parties  so  af- 
fected should  be  notified  of  the  filing  of  such  pleading, 
unless  such  persons  or  their  attorneys  are  present  when 

the  order  is  made.     Id 702 

Principal  and  Agent. 

1.  Where  an  agent  for  the  sale  of  real  estate  conceals  from 
hid  principal  material  facts  relative  to  the  value  of  the 
property  to  be  sold,  and  by  a  subterfuge  fraudulently  pur- 
chases the  property  from  his  principal  in  the  name  of 
another,  for  less  than  its  value,  the  principal  may,  by 
proper  proceedings  in  equity,  rescind  the  sale  and  require 
a  reconveyance  of  the  property  from  the  agent.  But  this 
rule  would  have  no  application  if  the  agent,  in  good  faith 
and  without  any  design  to  obtain  the  property  for  him- 
self, sold  it  to  a  purchaser,  reported  the  sale  to  his  princi- 
pal, giving  the  terms  and  conditions  thereof,  and  after  the 
ratific-ation  of  the  sale  by  the  principal,  purchased  the  land 
from  the  party  to  whom  it  had  been  sold  and  received  a 
conveyanoe  from  hiin,  no  fraud  having  been  perpetrated 
against  his  principal.     Booktoalier  v.  Lansing 291 

2.  Where  the  price  of  property  and  the  terms  of  payment 
are  fixed  by  the  seller,  and  the  ag«.  nt  engages  to  procure  a 
purchaser  at  that  price  and  upon  those  terms,  if,  upon  the 
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procurement  of  the  agent,  a  parchaser  is  produced,  to 
whom  a  sale  is  made,  even  though  the  contract  of  sale  may 
he  made  hy  the  seller,  the  agent  is  entitled  to  his  commis- 

sion.     Nicholas  V,  Jones 813 

Principal  and  Sureties. 

Liability  of  principal  and  sureties  on  liquor  bond.  War- 
den v.  McConnon 152 

Quo  Warranto. 

Evidence  examined  in  case  stated,  and  Held,  Sufficient  to 

sustain  report  of  referee.     State  v,  Qraham 68 

Bailroads. 

1.  Where  the  board  of  transportation  finds  that  the  charges 
on  a  line  of  railway  are  not  reasonable  and  just,  nod  or- 
ders a  reduction  of  such  rates  33}  per  cent,  such  board 
cannot  enter  into  a  compromise  with  the  railway  com- 
panies by  which  the  charges  within  the  state  shall  be  in 
excess  of  the  rates  found  to  be  reasonable  and  just,  in  con- 
sideration of  certain  reductions  in  rates  on  in  and  out 
freight  to  and  from  Chic^igo  and  other  common  points. 
State  v.F.yE.  <&  M.  V.  R.  B,  Co 117 

2.  It  is  the  duty  of  the  board  to  fix  rates  and  charges  with- 
in the  state  at  such  sum  as  shall  be  reasonable  and  just, 
and  make  findings  of  the  fact  Its  findings  are  prima  facie 
evidence  of  the  truth  of  the  same,  but  when  issue  is  taken 
upon  them  in  court,  the  question  of  what  are  reasonable 
and  just  charges  must  be  determined  like  other  questions 

of  fact.     Id 118 

3.  Injuries  to  stock  ;  negligence  ;  under  facts  stated.  Held, 
That  a  clear  preponderance  of  evidence  showed  railway 
fences  to  be  in  a  defective  and  imperfect  condition,  and 
that  stock  was  killed  within  right  of  way.     U.  P.  i?y.  Co, 

V,  Blum 404 

4.  I^pon  the  facts  proved,  Held,  That  loss  was  not  oc- 
casioned by  the  act  of  God,  and  that  the  plaintiff  was 
liable  for  the  loss     C,  B.  &  Q.  R.  R.  Co.  r.  Manning 553 

5.  Kight  of  eminent  domain  cannot  be  exercised  by  foreign 
railroad  company,  unless  organized  as  a  corporation  under 
the  laws  of  this  state.     Trester  v.  Mo.  Pae.  R.  R.  Co 242 

6.  Proceedings  by  such  foreign  corporation  in  exercising  the 
right  of  eminent  domain  are  void  ;  duty  of  court  wherein 
proceeding  is  pending  to  dismiss  same  for  want  of  juris- 
diction.    Jd 242 

7.  Under  facts  stated,  Held,  1.  That  as  the  railroad  com- 
pany had  no  authority  under  the  constitution  and  laws  of 
this  state  to  take  or  acquire  real  estate  for  the  purpose  of 
right  of  way,  the  whole  proceeding  was  void,  and  that 
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neither  the  connty  judge  nor  the  district  court  had  any 
aathority  or  jnrisdiction  to  take  any  action  in  the  matter. 
2.  That  the  order  of  the  district  court  removing  the 
cause  to  the  circuit  court  of  the  United  States  was  void, 
and  conferred  no  jurisdiction  on  that  court.  3.  That  the 
district  court  erred  in  not  reinstating  the  cause  and  dis- 
missing it  for  want  of  jnrisdiction.     Id 242 

S,  Where  real  estate  is  necessary  for  location,  construction, 
and  convenient  use  of  a  railway,  and  there  is  a  building 
on  such  real  estate,  and  the  commissioners,  in  making  the 
award  of  damages  in  condemnation  proceedings,  find  the 
value  of  the  real  estate  without  the  building,  and  an  addi- 
tional sum  with  the  building,  and  give  the  owner  an  ox>- 
tion  to  take  the  value  of  the  real  estate  and  the  building, 
or  the  value  of  the  real  estate  with  the  right  to  remove  the 
building,  the  owner  cannot,  after  receiving  the  compensa- 
tion in  full  for  the  land  and  the  building,  sue  the  company 
for  the  value  of  the  building,  upon  the  ground  that  it  had 
misappropriated  it  by  selling  it  to  other  parties  who  had 
removed  it  from  the  right  of  way.  Forney  v,  F.^  E.  <&  M. 
V.  B,  B.  Co 466 

$.  The  right  of  a  railway  company  to  condemn  buildings 
situated  on  real  estate  necessary  for  its  use  is  an  incident 
to  such  right  to  condemn,  and  the  owner  must  be  paid  full 
value  for  the  land  and  the  building.    Id 465 

10.  Where  petition  to  condemn  real  estate  for  right  of  way, 
sets  forth  the  necessary  facts  to  show  that  railroad  is  a  cor- 
poration duly  organized  under  the  laws  of  this  state,  and 
there  is  no  denial  of  that  fact,  the  petition  will  be  prima 
facie  sufficient  to  authorize  the  company  to  condemn  real 
estate  without  proof  of  its  incorporation.  Clark  v,  C. ,  K. 
iStN.B,  B.  Co 613 

11.  Where  railroad  company  appeals  from  award  of  dam- 
ages allowed  land  owner  for  right  of  way,  and  afterwards 
on  its  own  motion  dismisses  the  appeal,  land  owner  is  en- 
titled to  interest  on  the  award.     Berggren  v,  F,,  E.  <&  M. 

V.  B,  B.  Co 620 

12.  Where  a  railway  company  appeals  from  an  award  of 
damages  for  real  estate  condemned  for  right  of  way,  and 
becomes  satisfied  of  the  correctness  of  the  award,  and, 
therefore,  does  not  desire  to  prosecute  such  appeal,  the 
proper  motion  is  to  affirm  the  award,  as  such  motion,  if 
sustained,  will  carry  interest  and  costs.    Id 620 

:Beal  Estate.    See  Action  Quia  Timet. 

1.  Sale  by  agent  under  facts,  Sustained.  Bookwalter  v. 
Lansing 291 
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2.  Misrepresentfttion  as  to  value  of  property  sold  will 
be  sofficient  to  avoid  deed  and  authorize  a  cancellation 
thereof  at  the  snit  of  the  vendor.     Morgan  v,  Dinges 271 

3.  In  order  that  a  plaintiff  may  recover  real  estate  in  an 
action  of  ejectment,  his  description  of  the  land  in  dispute 
mnst  be  such  as  wonld  enable  a  competent  surveyor  to  lo- 
cate it  by  referring  to  deeds,  writings,  or  known  objects 
by  which  the  exact  land  can  be  identified.  In  case 
stated,  Heldj  That  as  the  property  was  incapable  of  identi- 
fication, plaintiff  conld  not  recover.     Lane  v.  Abbott 48^ 

4.  Where  a  party  thiough  his  brother  purchased  the  "  north- 
west quarter  and  the  south-west  quarter  of  the  north-east 
quarter  of  section  twenty-six,  township  eleven,  range  six," 
etc.,  his  brother  well  knowing  that  the  grantor  poeseraed 
but  eighty  acres  of  land  in  said  section,  viz.:  the  west  half 
of  the  north-east  quarter,  and  said  purchaser  afterwards 
sold  and  conveyed  the  north-west  quarter  of  said  section 
to  a  bona  fide  purchaser,  Held,  First,  that  the  knowledge 
of  the  brother  through  whom  the  purchase  was  effected, 
beings  that  of  agent,  was  knowledge  to  the  purchaser. 
Second,  in  an  action  by  the  actual  owner  of  the  north  half 
of  ihe  north-west  quarter  of  said  section,  such  owner  was 
entitled  to  the  actual  value  of  said  land  at  the  time  of  the 
conveyance  to  the  bona  fide  purchaser.  Third,  that  unpaid 
purchase  money  due  from  the  bona  fide  purchaser  would 
be  applied  in  satisfaction  of  the  claim  of  the  land  owner. 
Coggswell  v.  GriffUh 334^ 

5.  "Where  title  of  real  property  is  wrongfully  obtained,  as 
by  a  misdescription  in  the  deed,  and  such  real  estate  is 
conveyed,  in  fraud  of  the  right  of  the  owner,  by  such 
grantee,  a  court  of  equity  will  convert  him  into  a  trustee 
and  compel  him  to  account  for  the  value  of  such  property, 

.  and  will  follow  the  proceeds  of  such  sale  so  long  as  they 
can  be  traced.     Id 334 

6.  Commission  on  sale  of ;  general  rule.     Butler  v.  Kennard  357 

7.  Rent  reserved  by  lease  of  real  estate,  and  not  accrued  at 
the  time  of  a  conveyance  of  the  reversion,  passes  with 
such  conveyance  to  the  grantee.  Every  conveyance  of 
real  estate  passes  all  the  Interest  of  the  grantor  therein, 
unless  a  contrary  intent  can  be  reasonably  inferred  from 

the  terms  used.     Eiseley  v.  Spooner 470 

8.  In  the  construction  of  an  Instrument  conveying  real  es- 
tate, it  is  the  duty  of  the  court  to  carry  into  effect  the 
true  intent  of  the  parties,  so  far  as  such  intent  can  be  col- 
lected from  the  whole  instrument,  and  so  far  as  such  in- 
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tent  is  consistent  with  the  rules  of  1ft w.     Comp.   Stat., 
1887.  Ch.  73,  Sec.  63.     Id. 470 

Eteferee. 

A  caase  was  referred  to  a  referee,  for  the  purpose  of  taking 
testimony  and  reporting  certain  facts  thereon  to  the  eonrt. 
Testimony  was  taken,  and  the  referee  made  his  report. 
After  the  report  was  filed,  exceptions  were  filed  thereto, 
together  with  a  motion  to  set  the  report  aside.  In  support 
of  and  opposition  to  these  motions,  afiBdavits  were  filed, 
hy  which  it  hecame  apparent  that  there  was  a  clear  mis- 
understanding hetween  the  referee  and  counsel  at  the  time 
the  evidence  was  taken,  and  that,  hy  reason  of  such  mis- 
understanding,  one  party  to  the  action  was  prevented  from 
introducing  his  testimony.  Held^  That  notwithstanding 
the  referee  acted  in  good  faith,  the  report  would  be  set 
aside.    SteUniiche  v.  Lamb 747 

Bemoval  of  Causes.    See  Kailboads. 

Beplevin. 

1.  Where  goods  were  taken  possession  of  by  an  alleged 
purchaser,  and  there  was  a  lien  upon  the  goods  which  the 
parties  had  failed  to  set  up  during  the  trial,  the  mortgagee 
will  be  permitted  to  intervene  upon  such  terms  as  may  be 
just,  in  order  that  his  rights  and  those  of  the  mortgagor  to 
the  goods  in  controversy,  or  their  value,  may  be  deter- 
mined in  the  action.    Albright  v.  Brown 13^ 

2.  Evidence  of  matter  in  estoppel  may  be  given  and  availed 
of  as  a  defense  under  a  general  denial  and  without  being 
pleaded  specially.     Toione  v.  Sparks 14S 

3.  A  coroner,  sherifi*,  or  constable  having  served  an  order 
of  replevin  of  personal  property,  under  the  provisions  of 
chapter  XI.  of  title  XXX.  of  the  civil  code,  is  not  bound 
to  receive  or  accept  as  sufficient  an  undertaking  as  pro- 
vided for  by  section  1037  of  said  code,  unless  the  same  is 
executed  by  one  or  more  sufficient  sureties  who  are  resi- 
dents of  the  county  in  which  the  action  is  pending.     State 

r.  Wait 16ft 

4.  Where  chattels  of  the  same  nature  and  quantity  belong- 
ing to  different  persons  are  mingled  in  one  mass— as  corn 
in  a  crib — any  owner  may  recover  his  aliquot  part  by  an 
action  in  replevin.     Orimes  v.  Cannell 187 

5.  Where  a  chnttel  mortgage  was  given  by  certain  owners 
of  an  elevator  upon  ''  ten  thousand  bushels  of  ear  corn, 
contained  in  cribs  1  and  2,  situated  south  of  the  B.  &  M. 
R.  K.  side  track,  in  the  town  of  Crab  Orchard,  on  right  of 
way  of  said  railroad  company,''  and  the  proof  was  that 
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there  were  three  crihs  without  any  designation  as  to  num- 
bers or  the  particular  cribs  included  in  the  mortgage,  Held, 
Too  indefinite  to  entitle  the  mortgagee  to  recover  corn 

placed  in  one  of  the  cribs  by  a  depositor.     Id 187 

6.  Where  a  sheriff  had  levied  certain  attachments  npon 
goods  of  a  debtor,  the  aggregate  amount  of  the  attach- 
ments being  about  $3,517,  and  the  gpods  were  taken  from 
him  in  an  action  of  replevin,  and  on  the  trial  of  the  latter 
action  a  verdict  was  returned  in  his  favor  in  the  sum  of 
$4,000,  HM,  That  the  value  of  the  interest  of  the  sheriff 
in  the  goods  was  the  amount  of  the  attachments,  with  in- 
terest thereon,  and  costs,  and  that  the  court  had  authority 
to  require  him  to  remit  the  excess.     State  v.  Kinkaid 641 

Beply. 

1.  Where  reply  is  necessary,  and  none  made,  if  cause  is 
tried  as  though  there  was  a  proper  reply  on  file,  no  advan- 
tage can  be  taken  of  its  absence  in  the  supreme  court. 
Aliier,  where  the  cause  is  submitted  on  pleadings.  West- 
ern Horse  and  Cattle  Ins,  Co.  v,  IHmm 530 

2.  A  plaintiff,  in  replying  to  new  matter  set  up  in  an  an- 
swer, may  allege  any  new  matter,  not  inconsistent  with 
the  petition,  constituting  a  defense  to  such  allegations 
contained  in  the  answer.     Cohbey  v.  Knapp 579 

Bob  Adjudicata.    Se  Estoppel. 

Bevivor.    See  Judgment. 

Biparian  Bights. 

1.  Accretions  defined;  party  cutting  trees  growing  upon 
land  formed  by  accretions  will  be  liable  to  the  owner 
thereof  in  trespass.     Wiggcnhom  v.  Kouvtz ^  691 

2.  General  rule  as  to  the  Jilum  aqvse\  mainland;  island; 
separate  surveys.     Id 691 

Boads. 

1.  Under  the  law  as  it  existed  in  1881,  the  giving  of  notice 
was  an  essential  prerequisite  to  be  complied  with  before 
the  board  could  acquire  jurisdiction  over  subject-matter 

of  location  or  opening  of  new  road.     BeaUy  v.  Bceihe. 210 

2.  In  such  case  where  a  notice  was  given,  but  which  failed 
to  fix  a  time  within  which  objections  to  such  road  might 
be  presented,  it  was  Held,  That  the  board  did  not  acquire 
jurisdiction,  in  the  absence  of  an  appearance  by  the  par- 
ties to  be  affected  by  the  location  or  opening  of  such  new 
road.     Id 210 

3.  A  party  having  due  notice  of  the  establishment  of  a 
public  road  over  his  premises,  and  neglects  to  remove  his 
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fences  within  the  stntntory  time,  is  liable  for  penalty  and 
costs  under  Sec.  31,  Cb.  78,  Comp.  Stnt.     Black  v.  Stein. ...  302 

4.  Where  road  has  been  laid  across  certain  real  estate,  by 
competent  authority,  and  has  been  accepted  by  the  public 
and  traveled  for  more  than  ten  years,  the  public  thereby 
acquire  an  easement  in  said  road,  and  land  owner  will  be 
liable  if  he  fences  up  or  obstructs  the  same.  Langdon  v. 
State 609 

5.  Ten  years  uninterrupted  use  of  a  public  road  will  create 
a  presumption  of  dedication,  but  a  much  shorter  period 
will  be  sufficient,  where  the  act  of  the  owner  from  which 
the  dedication  is  inferred  is  clear  and  unequivocal,  and 
accompanied  or  immediately  followed  by  public  use. 
Rule  V.  Suliivan 779 

6.  Unless  there  is  some  clear  and  unequivocal  mnuifesta- 
tion  of  an  intention  to  dedicate,  dedication  will  not  be 
presumed  until  after  the  lapse  ot  ten  years.     Id 780 

7.  A  party  owning  land,  in  fencing  the  same,  left  a  strip 
along  the  section  line,  a  rod  or  more  in  width,  apparently 
for  the  use  of  the  public  for  a  public  road,  and  it  was 
traveled  as  such;  but  there  was  no  proof  of  dedication  or 
an  intention  to  dedicate  any  of  the  land  within  the  en- 
closure. Held,  That  without  such  proof  the  jury  would 
not  be  justified  in  finding  that  any  of  the  land  within  the 
enclosure  had  been  dedicated  to  public  use,  and,  therefore, 
a  road  overseer  who  removed  the  fence  as  an  obstruction  to 
the  highway  would  be  liablefor  the  trespass.     Id 780 

Sale.    See  Mobtoagk— Chattels. 

1.  A,  being  possessed  of  a  stock  of  goods  upon  which  B  had 
a  lien,  sold  the  same  to  C  for  the  sum  of  $2,470,  the  bal- 
ance over  and  above  the  lien  of  B  to  be  paid  upon  the 
delivery  of  the  stock.  There  was  also  an  arrangement  be- 
tween B  and  C,  whereby  C  was  to  transfer  to  B  certain 
real  estate  in  satisfaction  of  his  lien.  C  took  possession 
of  the  goods  without  transferring  the  real  estate  to  B,  or 
paying  the  balance  due  to  A,  whereupon  A  entered  and 
took  possession  of  the  store  and  goods.  In  an  action  of 
replevin  by  C  against  A,  Heldy  That  a  verdict  in  favor  of 
A  for  the  value  of  the  goods  was  sustained  by  the  testi- 
mony.    Albright  V.  Brown 136 

2.  Instructions  set  out  in  case  stated,  Ileldy  Properly  given. 

Id 136 

3.  Where,  in  an  action  for  the  purchase  price  of  grain,  al- 
leged to  have  been  delivered  upon  a  contract  by  which 
the  price  was  fixed  and  agreed  upon,  the  answer  being  a 
general  denial,  the  parties  upon  the  trial  offered  evidence. 
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withoat  objection,  tending  to  show  the  market  yalae  of 
the  grain  at  the  time  of  its  delivery,  it  was  proper  for  the 
court  to  instruct  the  jury,  in  substance,  that,  if  they 
found  that  the  grain  was  actually  delivered  and  no  con- 
tract was  made  as  to  the  price,  the  plaintiff  might  recover 
the  value  of  the  grain  so  delivered.  Milligan  <&  Co.  v. 
Butcher 684 

43chool  District. 

1.  The  power  to  change  the  boundary  of  a  school  district 
rests  with  the  county  superintendent,  and  is  to  be  exer- 
cised by  him  at  his  discretion,  only  upon  petition  signed 
by  one-third  of  the  legal  voters  of  such  district     Cvtcles 

V.  School  District 6i>5 

2.  No  cause  of  action  will  accrue  to  the  district,  as  a  cor- 
poration, against  the  county  superintendent  for  the  man- 
ner in  which  he  may  exercise  his  discretion  in  changing 
the  boundary  of  such  district  upon  a  petition  signed  by  at 
least  one-third  of  the  legal  voters  thereof.     Jd 655 

Service  by  Publication.    See  Summons. 

Sheriff. 

1.  An  officer  receiving  a  writ  of  execution  issued  by  a  jus- 
tice of  the  peace,  or  by  a  county  judge,  upon  a  judgment 
rendered  in  a  non-term  case,  is  not  required  by  statute  to 
endorse  thereon  the  hour  of  the  day  when  the  same  is  re- 
ceived.    Johnson  V.  Walker 736 

2.  A  sheriff  or  constable  levying  an  execution  upon  a  field 
of  growing  or  standing  corn,  need  not  take  manual  posses- 
sion thereof,  nor  do  any  act  in  respect  thereto,  which,  were 
it  not  for  the  protection  of  the  writ,  would  make  him  a 
trespasser.    Id 736 

Bpocific  Performance. 

Facts  stated  and  specific  performance  of  contract  enforced. 
King  v.  Gsantner 795 

^Statutes. 

1.  An  amendment  made  by  the  legislature  to  a  subdivision 
of  a  desit^nated  section  in  a  statute,  is  constitutional. 
Slate  V.  Babcock 128 

2.  The  words,  "  personal  property  taxable  according  to  the 
laws  of  this  state,"  as  the  same  occur  in  section  twenty- 
five  of  chapter  thirteen  of  the  Compiled  Statutes  of  1885, 
entitled  "  Cities  of  the  first  class,"  Held,  To  be  used  in  the 
sense  of  *'  taxables  "  or  "subjects  of  taxation,'  and  to  em- 
brace all  subjects  of  taxation  under  the  laws  of  the  state 
other  than  real  estate,  which  is  therein  specially  named. 
Phcsnix  Ins.  Co,  v.  City  of  Omaha 312 
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3.  As  to  whether  chapter  15  of  the  Session  Laws  of  1887  is 
repealed  by  the  provisions  of  chapter  12,  Id.,  sabseqiiently 
enACiedf  qusere,     Stttte  v.  Bariling 421 

Statutes  Cited  and  Construed. 

Rev.  Stat.,  1866. 

Counties,  sec.  19,  Ch.  13.     State  v,  Babcock 805 

Criminal  Code,  sec.  577.      War  dell  v.  McConncU. 160 

, .     Oreenlee  r.  Schoenheit 674 

Reveone,  Ch.  66.     Merriam  u.  Rauen 220 

Gen.  Stat.,  1673. 

Courts,  sec.  35,  Ch.  13.     StaU  t?.  King 545 

Criminal  Code,  sec  341.     Greenlee  v.  Schoenheit 674 

Laws,  1879. 

Connties,  p.  363.     State  v.  Babcock „  803 

Laws,  1883. 

Comities,  p.  191.    State  v.  Babcock 803 

Laws,  1885. 

Refunding  bonds,  p.  270.     State  v,  Babcock 806 

Compiled  Statutes. 

Attorneys,  sec.  29,  Ch.  7.     County  of  Boone  v.  Armstrong. 767 

Cities  first  class,  sec,  25,  Ch.  13.     Phcenix  Ins.  Co.  v.  Omaha,.  320 

,  sec.  20,  Ch.  13a.     Martin  v.  State 382 

,  sec.  92,  Ch.  13a.      Id 376 

Cities  second  class,  sec.  34,  Ch.  14.     FoxwortJiy  v.  Hastings...  775 

,  sees.  4,  10,  76,  79,  Art  L,  Ch.  14.    State  v.  Gray,  369,  370 

Cities  second  class  and  villages,  Ch.  14.    State  v.  Bartling,  422-424 

,  77,  Ch.  14.     State  v.  Babcock 183 

,  sec.  99,  Ch.  14.     City  of  Wahoo  v.  Dickinson 42S 

Corporations,  sec.  45,  Ch.  16.     State  v.  Bariling 4 '25 

,  sec  81,  Ch.  16.     Forney  v.  F.,  E.  <&  M,  V.  R.  R 467 

,  sec.  97,  Ch.  16.    Berggrenv.  F,E.  dt  M.  V,  R.  R,  Co.  621 

Coun ties,  sec.  1 4 ,  Art.  II. ,  Ch .  1 7.     State  v.  McMillen 386 

,  sec.  23,  Ch.  18.     County  of  Boone  v.  Armstrong 706 

,  sec  25,  Ch.  18.     State  v.  Babcock 129,  132 

-,  sees,  33,  38,  Ch.  18.     Means  v.  Webster 43:^,  435 

-,  sec.  132,  Ch.  IH.     State  v.  Babcock 803 

'County- courts,  sec.  35,  Ch.  20.     Neb.  Mnfg.  Co.  v.  Maxon 226 

Divorce  and  alimony,  sec  4o,  Ch.  25.    Segear  v.  Segear 308 

Elections,  sec.  64,  Ch.  26.     StaU  v.  McMillen., 387 

,  sec  49,  Ch.  26.    State  v.  Wilkinson 716 

Fees,  sees.  42,  43,  44,  Ch.  28.     State  v.  Allen 452,  453 

Holidays,  sec.  3^,  Ch.  19.     State  t.  King 546 

,  sec  8,  Ch.  42.     Id 546 

Homestead,  sec  4,  Ch.  36.     Cobbey  v.  Knapp 590 
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Instractions  to  jary,  sees.  52-56,  Ch.  19.     Yaiea  v.  Kinney...  65^ 

Interest,  sec.  1,  Ch.  44.     Mathews  v.  Toogood 539 

Internal  improvements,  sec.  1,  Ch.  45.    State  v.  Babcock 182 

,  sees.  11, 12, 13.    Slate  v.  Babcock 803 

Liquors,  Ch.  50.     Martin  v.  State 377 

,  sees,  15,  16,  Ch.  50.     Greenlee  v.  Schoenheii 674 

,  sees.  15,  16,  18,  Ch.  50.      WardeU  v.  McConncU 157 

Married  women,  Ch.  53.     Shortelv,  Young 420 

,  sec.  3,  Ch.  53.     Greenlee  v.  Schoenkeii 674 

Paupers,  sees.  4, 14,  21,  Ch.  67.     Hamilton  County  v.  Meyers..  721 
Railroads,  Ch.  72,  Art.  VIII.     State  v.  F,,  E.  dt  if.  V.  R.  B...  12.> 

Real  estate,  sec.  50,  Ch.  73.     Eiseley  v.  Spooner 473 

,  sec.  50,  Ch.  73.     Lavender  v.  Holmes 353 

Revenue,  sec.  38,  Ch.  77.     Phmnix  Ins.   Co.  v.  Omalta 317 

,  sec.  1,  Ch.  77.     Jd 319 

,  Ch.  77.     Merriamv.  Bauen 219 

,  sec.  137,  Ch.  77.     State  v.  Allen 454 

,  sec.  169,  Ch.  77.     State  v.  Roderick 508 

Roads,  sec.  18,  Ch.  78.     BeaUy  v.  Beethe 211 

,  sec  31,  Ch.  78.     Black  v.  Sttin 303 

, , .     Hanks  V.  Stein «  305 

Schools,  sec.  4,  subd.  I.,  Ch.  79.     Cowles  v.  School  District 659 

Warrants,  sec.  12,  Ch.  93.      Means  v.  Webster 432 

Civil  Code. 
Appeal  from  justice,  sees.  1006-1011.      Wilson  v.  Wilson,  458,  459 

,  sec.  1007,  1008, 1011.    Johnson  v.  Van  Cleve 562 

Arrest  and  bail,  sees.  164, 165, 166.    State  v.  Wait 169 

,secs.  158,  164.     Id 170 

Assignment  of  chose  in  action,  sec.  31.     Edneyv.  Willis,  61,     62 

Bill  of  exceptions,  sec.   311.      Sherwin  v.  O^  Connor 221 

Evidence,  sec.  338.     Long  v.  State 38 

,  sec.  411.     Carroll  v.  Patrick 847 

Execution,  sec.  484.      Johnson  v.  Walker 743 

,  sec.  1067.     Id 743,  744 

Forcible  entry  and  detention,  sec.  1022.     Post  v.  Bohner 260 

,  sec.  1019.     Galligher  v.  Connell 402 

Judgment,  dormant,  sec.  482.     Creighton  dt  Morgan  v.  Gorum  503 

,  revivor,  sec.  473.    Id 504 

Judgment  on  appeal,  sec.  1011.     Wilson  v,  Wilson 456,  459 

Judgment,  how  plead,  sec.  127.     Speckelmeyer  v.  Dtiiley 103 

,  sec  428.     Brounty  v.  Daniels 164 

Judicial  sale,  sec.  51.    Brittonv.  Larson 810 

Limitation  of  actions,  sec.  5.     FoxworiJiy  v.  Hastings 777 

Lis  pendens,  sec  85.     Harrington  v.  Lalta 101 

Motion  for  new  trial,  sec.  316.     City  of  Lincoln  v.  Beckm<in..  679 
New  trial,  sec,  314.     Bernstein  v.  Brown 67 
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Parties,  sec.  29.     Orimesv.  CanneU 19^ 

, .     Hoaglandv.   Van  Etten 463 

Replevin,  sec  1041.    Brounty  v.  Daniels 164 

,  sees.  1037,  1040.     State  v.  Wait 168 

,  sec.  189.     State  V.   Wait 169 

Service  by  publication,  sees.  77,  78.     Britton  v.  Larson 810 

Summons,  sec.  912.     C,  B.  &  Q.  R.  R.  v.  Manning 657 

,8ec.  914.     Id 558 

Trial  before  justice,  sec.  1001.     Western  Asm.  v.  Pace 495 

Criminal  Code. 

Assault,  sec.  17.     Miller  v.    Woods 208 

Coanvel  for  indigent  prisoner,  sec.  437.     County  of  Boone  v, 

Armnlrong 76S 

Felony;  aiding  and  abetting,  sec.  1.     Long  v.  State 4S 

Informations,  sec.  579.     State  v.  Huckins 310 

Trial,  sec.  478.     Carr  v.  State 76{i 

Stock. 

Insurance  of,  in  ca$e  stated;  action  on  policy;  pleading. 
Western  Horse  and  Cattle  Ins.  Co.  v.  Timm 52ft 

Summons. 

1.  Service  on  corporation  under  sec  912,  civil  code;  sec 
912  and  sec.  914  applicable  to  foreign  corporations.     C,  B, 

&  Q.  R.  R.  Co.  V.  Manning 552 

2.  Where  a  writ  is  returnable  on  a  day  in  which  the  court 
is  precluded  from  transacting  business,  such  writ  will  not 
be  void,  but  the  return  day  will  be  the  first  day  thereafter 
in  which  the  court  may  legally  transact  business.     Oster- 

tag  V.  Galbraith 73(^ 

3.  In  an  afi&davit  for  service  by  publication,  if  there  is  a 
total  want  of  evidence  upon  a  vital  point,  the  court  will 
acquire  no  jurisdiction  by  publication  of  the  notice.  But 
where  there  is  not  an  entire  omission  to  state  a  material 
fact,  but  it  is  insufficiently  set  iorth,  the  proceedings  are 
merely  voidable.     Britton  v.  Larson 80^ 

4.  Where  proof  of  service  by  publication  in  a  foreclosure 
case  has  been  made  by  affidavit  which  is  defective,  the 
court,  in  furtherance  of  justice,  may,  after  the  decree  and 
sale  thereunder,  permit  an  additional  affidavit  to  be  filed, 
showing  the  actual  facts  as  to  such  publication.     Id 80S 

Taxes. 

1.  Under  facts  stated,  ITeld^  That  plaintiff  was  entitled  to 
a  lien  upon  the  land  for  amount  bid  at  said  sale,  and  the 
several  sums  paid  for  prior  and  subsequent  taxes,  together 
with  interest  on  said  several  sums  from  the  date  of  said 
sale,  and  said  several  payments  respectively,  at  the"  rate 
57 
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of  40  per  cent  per  annum  up  to  the  expiration  of  two 
years  from  the  date  of  said  sale,  and  at  the  rate  of  12  per 
cent  per  annum  thereafter.    Merriam  v.  Bauen 218 

2.  The  groea  premiums  received  by  every  insurance  com- 
pany, other  than  mutual  companies  without  capital  stock 
within  this  state,  during  the  year  previous  to  the  year  of 
listing  in  the  county  where  the  agent  conducts  the  busi- 
ness, HMj  To  be  assessable  and  taxable  as  personal  prop- 
erty in  the  hands  of  such  agent.    Fhcenix  Ins.  Co.  v.  City 

of  Omaha, 312 

3.  United  States  bonds  not  taxable;  purchase  for  purpose 
of  evading  taxation ;  h<ma  fides  of  purchase  pending  assess- 
ment is  question  for  jury.     Dixon  Co,  v.  Haldead 697 

4.  Where  an  assessor  increases  the  assessment  as  returned 
by  the  tax-payer,  thi  charge  so  made  is  in  the  nature  of  a 
complaint  made  by  competent  party,  and  evidence  in  sup- 
port thereof  should  be  received  by  board  of  equalization. 

Id 698 

5.  Where  an  assessment  has  been  duly  made  and  returned, 
the  property  owner  may  rest  securely  upon  such  assess- 
ment unless  a  complaint  is  filed  against  him  before  the 
board  of  equalization,  and  evidence  given  in  support  of 
the  complaint  tending  to  show  that  his  assessment  should 

be  increased.    Id 698 

Torts. 

Attorney  fees  not  recoverable  in  actions  of.  Winkler  r. 
Boeder 706 

Treaaurer— County. 

1.  The  relator  was  elected  to  the  office  of  county  treasurer 
at  the  annual  election  held  November  3,  1885.  At  that 
date  he  had  been  a  resident  of  the  state  for  five  months 
only,  but  was  otherwise  eligible.  At  the  commencement 
of  the  term  his  residence  in  the  state  had  been  continuous 
for  seven  months.  Hetd,  That  being  ineligible  to  such 
election  at  the  date  thereof,  under  a  fair  construction  of 
Sec  1,  Art.  YII.  of  the  constitution,  and  Sec.  64,  Chap.  26, 
Comp.  Stats.,  such  ineligibility  was  not  removed,  for  the 
purposes  of  that  election,  by  reason  of  six  months  continu- 
ous residence  previous  to  the  commencement  of  the  term. 
State  V.  MeMiUen 385 

^.  A  county  treasurer  is  not  liable  for  the  penalty  provided 
by  section  12  of  chapter  93,  Compiled  Statutes  of  18&5,  for 
the  failure  to  register  a  county  warrant  presented  to  him 
for  such  registration,  prior  to  the  expiration  of  ten  days 
after  it  is  Issued,  that  time  being  given  in  which  an  appeal 
may  be  taken  by  a  tax-payer,  and  within  which  the  county 
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clerk  18  prohibited  from  deliYeripg  the  warrant.    Means  v. 
Webster 432 

3.  It  is  the  daty  of  the  county  treasarer  to  make  searches 
of  the  tax  lists,  books,  and  records  in  his  care  and  custody 
as  such  ooanty  treasorer,  and  to  make  abstracts  and  copies 
therefrom,  and  attach  his  certificate  and  seal  thereto,  when 
lawfully  demanded,  and  to  demand  and  receive  reasonable 
fees  therefor.  And  it  is  also  his  duty  to  enter  in  the  fee 
book,  to  be  kept  by  him  for  that  purpose,  every  item  of 
fees  received  by  him,  including  those  received  for  such 
abstracts,  copies,  and  certificates,  and  make  quarterly  re- 
port thereof  to  the  county  board.    State  v.  Allen 451 

4.  Where  a  county  treasurer  has  collected  and  holds  in  his 
hands  moneys  belonging  to  a  city,  and  upon  demand  of 
the  treasurer  of  such  city  refuses  to  pay  the  same,  he  may 
be  compelled  by  mandamus  to  make  such  payment.  In 
such  case  the  city  treasurer  is  not  compelled  to  bring  an 
action  on  the  county  treasurer's  bond  to  recover  the 
amount  due.     State  v.  Roderick 506 

1.  Possessory  right  insufficient  to  maintain  action.     Qaater 

V,  Welna 564 

2.  Under  facts  stated,  Held^  That  plaintiff  was  not  in  such 
possession  of  the  land  as  to  authorize  him  to  maintain  ac- 
tion.    Id 564 

3.  A  party  owning  land,  in  fencing  the  same,  left  a  strip 
along  the  section  line,  a  rod  or  more  in  width,  apparently 
for  the  use  of  the  public  for  a  public  road,  and  was  traveled 
as  such;  but  there  was  no  proof  of  dedication  or  an  inten- 
tion to  dedicate  any  of  the  land  within  the  enclosure. 
Heldj  That  without  such  proof  the  jury  would  not  be  jus- 
tified in  finding  that  any  of  the  land  within  the  enclosure 
had  been  dedicated  to  public  use,  and,  therefore,  a  road 
overseer  who  removed  the  fence  as  an  obstruction  to  the 
highway  would  be  liable  for  the  trespass.  Buhe  v, 
Sullivan 780 

Trial.    See  Judgment. 

1.  The  decision  of  the  district  court  in  sustaining  a  motion 
for  a  new  trial  after  a  cause  has  been  tried  to  a  jury  and 
verdict  returned,  is  not  a  subject  of  review  until  after  a 
final  judgment  is  rendered  in  a  cause.  But  where  after 
verdict,  and  pending  a  ruling  of  the  court  upon  a  motion 
for  a  new  trial,  it  is  stipulated  that  the  ruling  of  the  court 
thereon  may  be  reviewed  by  the  supreme  court,  without 
reference  to  a  subsequent  trial,  and  that  in  case  a  new 
trial  is  refused  upon  review  by  the  supreme  court,  the  de- 
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cision  of  the  district  court  is  affirmed,  the  cause  shall  be 
dismissed ;  or  in  capae  a  new  trial  is  granted,  and  upon  re- 
view the  order  shall  be  set  aside  and  a  judgment  abeolate 
rendered  in  the  supreme  court  for  the  amount  of  the  ver- 
dict, the  supreme  court  will  be  governed  by  the  stipula- 
tion, review  the  case,  and  render  such  judgment  as  the 
district  court  should  have  rendered.     Johnson  v,  Parroite^  233 

2.  In  such  cases  the  recognized  rule,  that  in  deciding  motion 
for  new  trial,  the  ruling  of  the  district  court  will  not  be 
molested,  unless  there  is  an  abuse  of  discretion,  does  not 
apply  with  its  usual  force,  and  the  supreme  court  will  ex- 
amine the  case,  in  the  exercise  of  the  jurisdiction  conferred 

by  the  stipulation,  without  reference  to  such  rule.     Id.^,..  233 

3.  The  rule,  that  a  trial  j  nry  must  be  the  sole  judge  of  ques- 
tions of  fact,  where  the  testimony  is  contradictory,  ad- 
hered to.     Id 233 

4.  Motion  for  a  new  trial  must  be  made  in  court  below  in 
order  to  entitle  a  party  to  a  review  of  the  case  by  petition 
in  error,  where  the  alleged  errors  occurred  upon  the  trial  of 
cause.     Harrington  V,  Latta 84 

5.  Where  the  findings  of  fact,  found  specially  by  a  trial 
court,  were  not  excepted  to  and  are  in  favor  of  the  party 
appealing,  they  will  be  taken  as  correct  and  will  not  be 
questioned  by  the  supreme  court.     Id ;    84 

6.  A  paper  entitled  '*  supplemental  motion  for  a  new  trial," 
properly  filed  within  three  days  alter  verdict,  Held^  To  be 
an  amended  motion  for  a  new  trial,  and  having  been  filed 
within  three  days  was  not  necessary  to  obtain  leave  of 
court  to  file  it.     City  of  Lincoln  r.  Beckman 677 

7.  Where  two  or  more  parties  are  sued  jointly,  and  there 
is  a  verdict  and  judgment  against  them,  and  either  defend- 
ant desires  to  raise  a  question  peculiar  to  himself  in  the 
motion  for  a  new  trial,  he  should  file  a  separate  motion  and 
not  join  with  the  other  defendants.   WiggenJiam  v.  Kouniz^  691 

8.  New  trial  on  ground  of  neglect  of  attorney  ;  under  &cts 
stated.  Held,  That  in  the  absence  of  an  affidavit  of  said 
F.,  showing  the  facts  constituting  such  alleged  accident  or 
surprise,  or  a  showing  why  such  affidavit  could  not  be 
produced,  it  was  not  an  abuse  of  discretion  on  the  part  of 
the  district  court  to  overrule  and  deny  such  motion.  Bern- 
t'iiin  V.  Brown 64 

9  Affidavits  of  merits  should  be  made  by  a  party  to 
the  notion  seeking  relief  by  the  proceeding  in  which  it  is 
made,  and  should  state  that  he  had  fully,  fairly,  and 
truly  stated  his  cause  of  action,  or  ground  of  defense,  to 
his  conubel,  naming  him,  and  that  thereupon  he  had  been 
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advised  by  such  counsel  that  he  has  a  good  and  sufficient 
canse  of  action  or  defense  on  the  merits.  Id 64 

10.  A  justice  of  the  peace  has  no  anthoritj  to  grant  a  new 
trial  ezeept  for  fraud,  partiality,  or  undue  means.  State  v. 
King. 640 

11.  During  a  trial,  while  the  court  had  adjourned  for  dinner, 
the  defendant  took  two  members  of  the  jury  into  a  public 
liquor  saloon,  and  treated  them  to  intoxicating  liquors, 
which  was  then  and  there  drank  by  said  jurors.  Held, 
That  the  rerdict  be  set  aside  and  a  new  trial  granted. 
Vose  V.  Mutter 172 

12.  Where,  during  the  pendency  of  an  action  in  the  county 
court,  in  a  term  case,  the  plaintiff  and  defendant  enter  into 
a  verbal  agreement  that  the  cause  shall  be  continued,  and 
in  violation  of  such  agreement  the  plaintiff,  without 
notice  to  defendant,  fraudulently  procures  a  judgment  to 
be  rendered,  the  decision  of  the  county  court  in  granting 

a  new  trial  will  be  sustained.     Mordhorst  v.  Reynolds 485 

13.  A  new  trial  will  not  be  granted  for  errors  occurring  upon 
the  trial  of  a  cause  which  could  not  in  any  sense  have  been 
prejudicial  to  the  losing  party.     Hamilton  v.  Hoes d30 

14.  In  order  to  predicate  error  upon  the  sustaining  by  the 
court  of  an  objection  to  a  question  propounded  to  the 
party's  own  witness,  the  party  must  make  an  offer  to  prove 
the  fact  or  facts  sought  to  be  elicited  by  the  question.    Id.,  630 

15.  Questions  of  fact  are  for  the  trial  court  to  determine, 
and  a  decision  thereon  will  not  be  molested  by  an  appel- 
late court  unless  manifestly  wrong.'  Bookwalter  v,  Lan- 
sing   292 

16.  Questions  of  fraud  are  for  the  jury  to  determine,  in  the 
light  of  the  circumstances  surrounding  the  transaction 
complained  of^  as  shown  by  the  testimony.  Biley  v.  Mel- 
quifft 474 

17.  Instructions  to  jury  in  cases  of  peijury.  Gandy  tj.  State.,  436 

18.  Where  the  county  court,  in  a  proceeding  instituted  un- 
der the  provisions  of  section  602  of  the  civil  code,  upon 
sufficient  evidence,  sets  aside  a  judgment  rendered  thereon, 
as  having  been  obtained  by  fraud,  and  its  decision  is  sus- 
tained by  the  district  court  upon  proceedings  in  error,  the 
findings  of  such  courts  will  not  be  molested  upon  questions 

of  fact.     Mordhorstv.  Reynolds 485 

19.  While  it  is  the  province  of  the  courts  to  construe  con- 
tracts, yet  where  the  meaning  of  a  contract  is  obscure  and 
depends  upon  facts  aliunde  in  connection  with  the  written 
language,  the  question  of  construction  may  be  one  of  fact 

for  the  jury.      Coquillnrd  v.  Hovey 622 
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20.  Baty  of  trial  oonrt  to  Bubmit  to  Jary  Bucb  principleB 
of  law  as  are  applicable,  and  sucb  principles  as  sboald  be 
applied  to  witneflses  who  are  iDterested  in  the  reealt,  or 
whose  testimony  should  be  weighed  with  special  care  and 
caution  as  accomplices;  but  not  proper  to  discuss  the 
policy  of  using  such  witnesses.      Long  v,  Staie^ 34 

21.  The  constitutional  right  of  impartial  trial  should  be 
careAilly  protected,  and  conduct  of  attorneys  and  all  others 
which  prevents  such  trial,  should  not  be  permitted.  Carr  v. 
suite 749 

Trusts. 

Where  title  of  real  property  is  wrongfully  obtained,  as  by  a 
misdescription  in  the  deed,  and  such  real  estate  is  con- 
yeyed,  in  fraud  of  the  right  of  the  owner,  by  such  grantee,  a 
court  of  equity  will  convert  him  into  a  trustee  and  compel 
him  to  account  for  the  value  of  such  property,  and  will  fol- 
low the  proceeds  of  such  sale  so  long  as  they  can  be  traced. 
CoggwfeU  v.  Griffith 334 

Usury. 

An  agreement  to  pay  interest  upon  interest  which  may  there- 
after accrue  cannot  be  enforced,  although  it  does  not  ren- 
der the  principal  contract  for  the  loan  or  forbearance  of 
money  usurious.      Matheioa  v,  Tbogood 636 

Vendor  and  Vendee. 

1.  Misrepresentation  as  to  value  of  property  sold  will  be 
sufficient  to  avoid  deed,  and  authorize  cancellation  theieof 

at  the  suit  of  the  vendor.     Morgan  v.  Dinges 271 

2.  Sale  by  agent  of  property  of  principal,  sustained  under 
facts  stated.     Bookwalter  v,  Lansing 291 

Verdict. 

1.  Jurors  proceeded  to  mark  down  the  sum  of  damages,  ac- 
cording to  the  opinion  of  each  juror  respectively,  which 
several  sums  they  added  together,  taking  the  gross  sum  as 
a  dividend,  taking  their  own  number  as  a  divisor,  and 
agreed  upon  the  quotient  as  the  amount  of  their  verdict, 
and  returned  it  into  court  as  such,  without  any  agreement 
in  advance  of  ascertaining  such  quotient.  Beld,  That  this 
method  was  within  the  rule  of  propriety,  and  not  obnox- 
ious to  the  law .     Village  of  Ponca  v,  Crawford 663 

2.  Not  set  aside  if  there  be  sufficient  evidence  to  sustain  it. 
Coltoni&Co.  tJ.  Sliafcr 724 

3.  Where  there  is  substantial  support  to  a  verdict  by  the 
evidence,  the  finding  of  the  jury  will  not  be  disturbed. 
Biley  v.  Mdquist 474 

4.  Where  the  principal  ground  of  error  is,  that  the  verdict 
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U  much  less  than  it  should  have  been  fVom  the  evidence 
before  the  jury;  and  it  appears  that  the  jury  based  their 
Terdict  upon  the  testimoDy  of  the  witnesses  whose  esti- 
mates were  the  lowest,  instead  of  those  whose  estimates 
were  the  highest,  the  verdict  ordinarily  will  not  be  set 

aside.     Clark  v,  C,  K.  dt  N.  B.  B.  Co.,.^ 613 

6.  Id  action  by  married  woman  against  liquor  seller.  Green- 
tee  V.  Schoenheit^ 669 

Waiver.    See  Mobtoaoe— Chattels. 

Evidence  examined,  and  ^e/cf,  Sufficient  proof  of  a  waiver  of 

notice  of  a  breach  of  warranty.     Cobbey  v.  Knapp, 679 

Warranty.    See  Estoppel. 

Evidence  examined,  and  Held^  Sufficient  proof  of  a  waiver  of 
notice  of  a  breach  of  warranty.     Cobbey  v,  Knapp 579 

Wills. 

A  vrill  in  the  following  words,  "^  I  give,  bequeath,  and  devise 
unto  my  wife,  L.  J.  P.,  all  my  real  estate,  and  all  the  re- 
mainder and  residue  of  my  personal  estate  after  paying  my 
debts  and  funeral  expenses,  and  to  her  heirs  in  fee  simple, 
for  the  maintenance  and  support  of  my  taid  wife  and  my  in- 
fant ehUd,  C,  P.  2>.,''  Held,  That  upon  the  payment  of  the 
debts  and  funeral  expenses  of  the  testator,  and  the  death 
of  L.  J.  P.  without  having  disposed  of  the  estate,  a  trust 
resulted  in  favor  of  C.  D.  P., sole  heir  at  law  of  the  testator, 
in  the  whole  of  the  residue  and  remainder  of  the  estate. 
PraU  V.  Miller.', 496 

Witnesses. 

1.  Impeachment  of  witnesses;  true  question  is,  what  is  the 
reputation  of  witness  at  the  time  he  testifies.  Long  v. 
State 34 

2.  One  of  the  methods  of  impeaching  a  witness  is  by  show- 
ing that  he  has  made  statements  out  of  court  at  variance 
with  his  testimony.  This  rule  may  be  applied  to  a  party 
to  action  as  well  as  to  a  disinterested  witness,  and  the  fact 
that  the  matter  upon  which  a  witness  testified  may  in* 
volve  an  admission  which  might  be  proved  as  having  been 
made  agaipst  his  interest  would  not  change  the  rule.  Mil- 
ligan  &  Co.  v.  Butcher 683 

Writ. 

Where  a  ^vrit  is  returnable  on  a  day  in  which  the  court  ie 
precluded  from  transacting  business,  such  writ  will  not  be 
void,  but  the  return  day  will  be  the  first  day  thereafter  in 
which  the  court  may  legally  transact  business.  Ostertag  v, 
QcdbraitK 730 
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